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PRIVY COUNCIL. 


Present :—Lord Macnaghten, Lord Robson, Sir Arthur Wilson 
and Mr, Ameer Ali. ` 


PURNA SASHI BHATTACHARJI AND OTHERS 
V. 


KALIDHAN RAI CHOWDHURI AND OTHERS, 


[ON APPEAL FROM THE Hien COURT OF JUDICATURE AT 
Fort WILLIAM IN BENGAL.] 


Hindu Law—Dayabhaga School—Inheritance—Will— Constrwction—Attempt to 
alter mode of succession prescribed by law—Permanent devolution of pror 
perty in direct male line—= Female heirs and their descendants to take on 
failure of descendants in direct male line, 


Held, on the construction of an instrument in this case executed in 1866, 
by two brothers subject to the Dayabhaga School of Hindu Law, that the 
instrument was oalled a Will, but the sole intention of the executants, as 
they expressly avowed in the preamble, was to alter the rules of succession in 
their family by providing for the permanent devolution of their respective 
properties in the direct male line, including adopted sons with the condition 
that in case of failure of lineal male heirs in one branch the properties belong- 
ing to that branch should go to the other, subject to the same rule, and only 
in the absence of male descendants in the direct line in either branch were 
the properties to go to female heirs and their descendants; and that such an 
attempt to alter the mode of succession prescribed by Hindu Law was illegal. 

Tagore v. Tagore (1) followed. 

Appeal from a judgment and decree of the High Court at 
Calcutta, dated the 14th March, 1906, which reversed a judgment 
and decree of the Court of the Subordinate Judge of Tipperah 
dated the 16th day of April, 1903. The suit was brought by the- 
appellants, as plaintiffs, for a declaration of their title by right of 
inheritance to one-half share of certain immovable and movable 
properties Specified in the schedules attached to the plaint and 
of certain moneys invested in loans, for recovery of possession 
of the same, for an account and for other relief. e 


(1) (1872) L. R, Sup. Vol. 47. 
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The main question for decision in the appeal related to the 
true construction of an instrument described as a Will and dated 
the 28th day of March, 1866. The parties were subject to the 
Dayabhaga school of Hindu Law. 

One Krishna Mohan Chowdhuri died leaving him surviving 
twô sons, Kashi Chandra Chowdhuri and Ishwar Chandra Chow- 
dhuri. The latter left his widow Tripura Sundari, defendant 
No. 2, and his daughter Manmohini; Kashi Chandra Chowdhuri 
died leaving him surviving two sons, Krishna Kishore Chowdhuri 
and Naba Kishore Chowdhuri, a daughter Shiva Sundari, and a 
widow Kalitara Debi. 

The said Manmohini died childless in 1269 B. S. and on the 
yth Assin 1269 B. S. (September 22nd 1862) Tripura Sundari 
executed an ekrarnama by which for certain considerations and 
upon certain conditions therein stated, she assigned her widow’s 
estate in a portion of her late husband’s property to Krishna 
Kishore and Naba Kishore. On the 16th Chait 1272 B. S. 
(March 28th 1866) Krishna Kishore and Naba Kishore executed 
an instrument, described as a Will, in the following terms : 

“This Will is executed by Krishna Kishore Rai and Naba 
Kishore Rai, sons of late Kashi Chandra Rai, inhabitants of 
Shibpur, pergunnah Nurnagar in the district of Tipperah, thana 
Kashba, Nurnagar, to the effect as follows: 

“ Whereas body is mortal, it is impossible to say what may 
befall. at what time and as ruin may ensue from disputes 
relating to the shares arising in future amongst son, daughter, 
daughter’s son and childless widow, unless some rules are 
regularly framed and it has accordingly become necessary to 
prescribe a set of rules in that behalf and hence the rules 
mentioned.below are laid down: these shall become operative 
and come into force on our death: 

“Iı. We and our sons, grandsons cther heirs shall in 
equal shares, and in the manner stated below get all the movable 
and immovable properties or investments in loans ancestral and 
self-acquired, whether standing in the name of one or both of us, 
or in benami, that now exist or that may be acquired hereafter, 
during the time we remain joint. We or they shall not be able to 
make the shares unequal on making any kind of objection. 

t2. If one of us two, or his son be living and the other or 
his son be not living then the said surviving person or his son 
shall get all the movable and immovable properties left by the 
deceased with rights of ownership. A sonless widow or daughter 
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or daughter’s son shall have no sort of right or title to and any 
concern whatever with the property, but shall only get, during 
lifetime, food and clothing, etc., as is provided in the sth 
paragraph. 

“3. The sons and grandsons of us both, shall be able to 
deal with the properties left by us in any way they wish, in their 
rights as full owners, and this Will shall not be a bar to the 
debts of both of us being paid out of the properties left by us 
both ; the properties left by us shall always remain liable for the 
payment of our debts. But the boad for Rs. 409 in favour of 
Ananda Nath Sen and that for Rs. 150 in favour of Ganga 
Gobinda Sən and that for Rs. 150 in favour of Ram Sunder 
Chowdhuri have been given in the name of one Krishna Kishore 
Rai and the bond for Rs. 500 in favour of Chandra Kumar 
Chackravarty has been given in the name of one Navakishore Rai. 
The said moneys are joint debts and are payable by both of us. 

“4, If there be no progeny, ùe., a son and graadson, etc., 
of either of us two in existence, which may God forbid, then 
the widows or daughters or sons born of their (daughters) womb, 
and in their default, father’s daughter’s sons, etc., shall get only 
such shares as they may respectively get according to the 
Shastras; no claim on the part of any shall prevail, on the 
ground of some one having become the owner of the property 
of another under the provisions of this Will. The widows and 
daughters, and sons born of the womb of daughters, etc., of us, 
both whoever may be alive, shall be owners according to 
the Shastras. 

“5. On the death of one of us, during the lifetime of the 
other or of his male issue, his’sonless widow, as long as she lives, 
shall, by residing in the same mess with the said surviving 
person, get food and raiments and the expenses of sradhs and 
pilgrimages, etc. ; if, on account of dis-union, she separates in 
food, she shall get an allowance at the rate of Rs. 4 per month 
for food and raiment, and one set of utensils and bedding and one 
hut and also expenses for sradh and for pilgrimage on one 
occasion only, in consideration of the circumstances and the 
decision of five respectable persons and shall get nothing more 
besides these, if, instead of living in the husband's’ house, she 
lives at her father’s, then she shall get an allowance of Rs. 3 per 
month and one set of utensils and bedding and Rs. 6 for expenses 
of the annual sradh and expenses of pilgrimage o one occasion 
only. And if the said deceased should hav: no son but have 
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daughters, then the said surviving person and his sons at their 
own expense shall give the said daughter or daughters in 
marriage. If, after marriage, she or they become widow, which 


may God forbid, and there be no means of subsistenct, in the 


family of her or their husband and in the paternal family of the 
daughter’s sons born of their womb, then, living in the same 
mess in our house, she or they shall get, for life, food and 
raiment, and the expenses of marriage, and, if entitled to perform 
the sradh of the said deceased, the expenses of his sradh. If she 
or they become separate, she or they shall according to the 
circumstances get only monthly allowance for food and clothing ` 
and expenses of marriage (except the marriage Zon) and 
expenses of sradh of the said deceased, if entitled to perform it, 
and shall not get anything else besides the same. 

“6, Ifon the death of one of us, the other be alive and the son 
of the said deceased be a minor, then until he comes of age, the 
said minor son, and his movable and immovable properties shall 
remain under guardianship and management of the said surviving 
person and the properties shall not be under the care and 
management of any body else as guardian. If the said minor, 
on coming of age, wants to take his own estate under his own 
management on satisfying himself about it, he the said guardian 
shall give it up: and he the said guardian shall not have any 
power to cause any injury or loss. 

ty, If, on the death of one of us, his wife be devoid of son 
born of her womb, and live in separate mess, then she at that 
time shall get a total sum of Rs. 200 in cash and food and 
elothing, etc., as long as she lives, as provided in the 5th para- 
graph, and she will be entitled to claim the aforesaid Rs. 200 
only once and not a second time. But the provision with 
respect to the said cash shall be applicable only to our wives’ 
now living; it shall not be applicable to any one else. 
Under the terms of this writing, the wives of our sons, and son's 
sons, etc., will not be entitled to make any claim, if they do, it 
shall be rejected. No body shall be competent to make any 
deviation from this. 

“8. The word sutra shall mean, son, son’s son, son’s son’s 
son and adopted son and his son, etc., being male issues, and the 
words written in this Will are to be taken in their plain sense 
and not in any distorted farfetched sense. 

“o, The reles that we two uterine brothers prescribe by 
this Will as between ourselves shall continue to prevail and 
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be operative down to our sons, grandsons, etc., successively. If 
*any one having the power under this Will make correction or 
alteration in a proper and just manner by a special document in 
writing, thet, with the exception of paragraph 4, the other 
paragraphs may be corrected or altered. Be it known that the 
person making correction ia or alteration of this Will shall not 
be able to interfere with a view to maliciously reduce the 
allowance for food, clothing, e:c., as provided in the 5th para- 
graph, for the widow, daughter or daughter’s son of the other. 
The 16th Chaitra 1272 B. S.” 

Krishna Kishore died in Jaith, 1275 B. S. (1868 A. D.) 


~ Jeaving him surviving a minor son Ananda Kishore, and a 


daughter Durga Sundari by his predeceased wife Hara Sundari, 
a widow Shyama Sundari, and his mother Kalitara. In or 
about Cnaitra 1279 (1872 A.D.) Ananda Kishore died unmar- 
ried and childless, and Kalitara died in 1307 B. S. (1900 A. D.) 
The present suit was instituted by the appellants the sons 
of Durga Sundari as plaintiffs, on the 29th day of July, 1901 
in the Court of the Subordinate Judge of Tippera against Naba 
Kishore and Tripura Sundari. Tne plaint alleged that Krishna 
Kishore and Naba Kishore were joint in estate and on the 
death of Krishna Kishore in 1275 B.S., his share of the 
joint estate devolved by right of inheritance upon his son 
Ananda Kishore, that on the. death of Ananda Kishore 
in 1279 B.S. his share of the joint estate devolved upon 
his heir, his father’s mother Kalitara, who enjoyed it 


during her lifetime, that on the death of Kalitara in Chaitra « 


1307 B. S. (r900 A. D.) th: apgellants as reversionary 
heirs of Ananda Kishore became, according to the Hindu Law 
of inheritance, entitled to th: said share, and that all the pro- 
perties acquired by Naba Kishore since the death of Krishna 
Kishore as also those acquired since the death of Ananda 
Krishore belonged to the joint family estate. The appellants 
prayed for a declaration of their title by right of inheritance to 
a moiety share of all the movable and immovable properties 
specified in schedules to- the plaint, for recovery of possession 
of the same, for an account, and for other rellef. Tripura 
Sundari, who was made a fro forma defendant did not defend 
the suit anď Naba Kishore died after he filed his written state- 
ment, leaving two sons, Kalidhan Rai Chowdhuri and Kali 
Prosanna Rai Chowdhuri, the respondents, who, were brought 
on record in his place. Tne respondents filed a joint written 
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statement, whereby they pleaded inter alia that Ananda Kishore 
having died without any son their father Naba Kishore became 
absolutely entitled, under the provisions of the said Will, to 
the share of the estate which belonged to Krishna Kishore and 
which devolved upon Ananda Kishore, that Kalitara could not 
succeed to it under the terms of the said Will, and that under 
the said ekrarnama dated the 7th Assin 1269 B. S. Krishna 
Kishore and Naba Kishore did not become absolute onwers of 
the estate of the late Ishwar Chandra. 

On the pleadings the Subordinate Judge framed 16 issues, 
of which the following are material for the purpose of this report. 
4th. Whether Naba Kishore Chowdhuri and Krishna Kishore 
Chowdhuri executed the Will mentioned in the written state- 
ment of the defendants? Upon whom did the estate devolve 
upon the death of his son Ananda Kishore Chowdhuri under 
the Will ? 

4th (a.) Whether any of the provisions of the Will is not 
valid and binding by law. 

4th (c) What is the construction of the terms of the 
Will regarding the devolution of the property left by Krishna 
Kishore ? 

sth. Whether the plaintiffs are debarred from claiming 
the properties in suit by reason of the Will executed by Naba 
Kishore Chowdhuri and Krishna Kishore Chowduri ? 

6th. Whether the plaintiffs have any title to the properties 
in suit or any part thereof? Are the plaintiffs heirs of Ananda 


‘Kishore Chowdhuri ? 


gth. Did Kalitara inherit the properties in suit from 
Ananda Kishore? Did the said properties devolve upon the 
plaintiffs or upon Naba Kishore Chowdhuri under the Daya- 
bhaga after her death ? 

TOth. seaceeeavere EES ...What was the nature of the- 
interest Naba Kishore and Krishna Kishore obtained in the 
properties of Iswar Chandra Chowdhuri under the said ekrar- 
nama executed in their favour by Tripura Sundari Debi? 
Whether that interest was imperfect until the debts of Tripura 
Sundari were fully liquidated? If so, whether those debts 
remained unliquidated during the lifetime of Krishna Kishore 
or after his death Naba Kishore” liquidated them? ff so, did 
Krishna Kishore acquire any absolute or other interestin the 
properties of Iswar Chandra Chowdhuri ? 

12th. Whether Naba Kishore Chowdhuri was, or after his 
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death defenddnts are liable to render accounts as 
claimed ? 

On the 16th day of April 1903, the Subordinate Judge 
delivered Mis judgment and decreed the suit in a modified form. 
On the fourth and fifth issues he held that the said Will was 
genuine ; but it had no legal effect as far as the bequest in fayour 
of Naba Kishore, or his son or grandson &c., was concerned, that 
Ananda Kishore had only life interest under the said Will, and 
the absolute interest, which remained undisposed of under it, 
became vested in him as the heir of Krishna Kishore and 
passed first to his heir Kalitara on his (Ananda’s) death, and 
then to the appellants on the death of Kalitara; and that the 
said Will did not bar the appellant’s claim as heirs according to 
the Hindu law of inheritance. As regards the sixth issue he 
held that the appellants were entitled to succeed in their claim 
relating to all the immovable properties in suit as heir of 
Ananda Kishore after the death of Kalitara. On the ninth 
issue he came to the conclusion that Kalitara inherited the 
properties in suit from Ananda Kishore and after her death 
according to the Dayabhaga law the properties devolved upon the 
appellants as Ananda Kishore’s sister’s sons. On the tenth issue 
he was of opinion that according to Hindu law of Inheritance 
the respondents, or any other persons who would be the rever- 
sionary heirs of Ishwar Chandra at the time of Tripura 
Sundari’s death, would get the properties comprised in the 
ekrarnama dated the 7th Assin, 1269 B. S., but Krishna Kishore 
and Naba Kishore and their heirs, however remote, were entitled 
to enjoy the same during the lifetime of Tripura Sundari, and 
as that lady was alive at that time the “appellants were entitled 
to get possession of their share of it. 

On the twelfth issue he held that the appellants’ claim for an 
account must failas the respondents were not liable to render 
the same. In the result he thought that the appellants should 
get a decree for the share claimed of all the immovable properties 
in suit, with mesne profits from Chaitra 1307 B. S. (1900), but 
their claim as to movables as well as for accounts must fail. The 
respondents appealed to the High Court at Calcutta and the 
appellants filed a memorandum of cross-objections. While the 
appeal was pending the said Tripura Sundari died, and the 
respondents were recorded as her legal heirs. On the 14th day 
of March, 1906, the High Court delivered its judgment and made 
a decree dismissing the.appellants’ suit and ordering each party 
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to bear its own costs in both Courts. The learned Judges (Ghose 
and Pargiter JJ.), who heard the appeal, came to the conclusion 
that taking the whole scope of the said Will it was quite clear 
that the intention of the testator was to exclude female heirs, 
and persons claiming through such heirs, that Ananda Kishore 
obtained upon the death of Kishna Kishore an absolute estate 
defeasible in case of his (Ananda's) death without male issue, 
that in the event which happened on the death of Ananda 
Kishore the estate reverted to the heirs of the testator Krishna 
Kishore who left a widow named Shyama Sundari, who was then 
alive and succeeded in preference to Krishna Kishore’s daughter’s 
sons, the appellants, and that in view of the opinion that they 
had formed as regards the true character of the estate, which 
Ananda Kishore took under the said Will, it was not necessary 
to express any decisive opinion on the question whether under 
the said Will there was any valid gift over to Naba Kishore on 
the death of Ananda Kishore without male issue. In the result 
the High Court held that the appellants were not entitled to 
succeed in their claim. The learned Judges observed that in the 
view that they had expressed as regards the true construction of 
the Will it was not necessary to discuss the other questions 
raised in the case ; that if they had to go to those questions 
they should be disposed to agree generally with the Subordinate 
Judge in the decision which he had come to upon those ques- 
tions, save and except the ‘question whether the respondents 
were liable to account, and that to maintain a suit for account 
a certificate of succession was not required, though, no doubt, 
if upon an account being taken any sum of money be found due 
to the appellants, they could not recover such sum without the 
production of the certificate such as was contended for by the 


‘respondents. With reference to the question as to the validity 


and effect of the ekrarnama dated the 7th Assin 1269 B. S. 
executed by Tripura Sundari, and as to who should on that lady’s 
death (which event happened after the decree of the Subordinate 
Judge was made, and before the appeal to the High Court came 
on for hearing) succeed to the moiety share of the estate which was 
assigned over to Krishna Kishore and Naba Kishore under the 
said ekrarnama, the learned Judges were of opinion that they 
need not discuss the matter because the rights of the parties must 
be regulated by the facts as they stood on the date of the decree 
of the Subordisate Judge against the decree of the High Court. 
The appellants appealed to His Majesty in Council, 
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Mr. DeGruyther, K. C. and Mr. G. E. A. Ross, for the 
Appellants: The avowed object of the instrument dated the 28th 
March, 1866, and described as a Will, is to exclude female heirs 
and their descendants from inheritance. It is a direct attempt 
to provide a set of rules of succession contrary to those pres- 
cribed by Hindu law. Such an attempt is illegal : Tagore v, 
Tagore (1). Thereis no gift. to any one in this case. *The 
instrument is not operative and the appellants are, under the 
Hindu law, entitled to the property they claim. The High 
Court is of opinion that the appellants are entitled to an account. 

Mr. S. O. Buckmaster, K, C. and Mr. F. M. Parikh, for the 
Respondents : The instrument is a Will and is so called by itself. 
It has also the characteristics of a Will, which should be 
construed liberally. It does not create estate tail male as con- 
‘tended, because the definition of the word “ putra” in clause 8 
limits the succession. Mayne on Hindu Law and Usage (yth ed.) 
pp. 731 and 732, secticn 540, and Lalit Mohan Singh Roy v, 
Chukkun Roy Lal (2). The respondents are not entitled to 
accounts as held by the Subordinate Judge. As to the ekrar- 
nama executed by Tripura the brothers acquired her life interest 
and the result of this case should not affect the rights of the 
respondents, who are the only reversionary heirs of her deceased 
husband. 

Mr, DeGruyther replied. 

The judgment of their Lordships was delivered by 


Si, 


Mr. Ameer Ali—tThis is an appeal from a judgment of the 
High Court of Bengal, dated the r4th of March 1906, reversing 
a decision of the Subordinate Judge of Tipperah ; and the only 
point for determination turns upon the construction of a docu- 
ment executed in 1868 by two brothers, Krishna Kishore Chow- 
dhuri and Naba Kishore Chowdhuri, subject to the Dayabhaga 
School of the Hindu Law, by which they purported to provide 
for the permanent devolution of their respective properties in 
the direct male line, including adopted sons, with- the condition 
that in the case of failure of lineal male heirs in one branch 
the properties belonging to that branch should go to the other 
subject to the same rule; and only in the absence of male 
descendants in the direct line in either branch were the proper- 
ties to go ¢o female heirs or their descendants. 

Krishna Kishore died in June 1868, leaving him surviving 
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P. O. besides a son named Ananda; Kishore and. a TN Durga 
1911, Sundari, his brother Naba Kishore ‘and ‘their : “mother Kalitara. 
Purna Bashi Ananda died in 1872 without any istue and Kalitara in 
urna Sashi 
Bhattacharji March 1901. ° 
Kalidhan Rai The plaintiffs, who are the sons of Durga Sundari, instituted 
; Ohowdhuri, this suit on the 29th of July 1901 against Naba Kishore 


Mr, Ameer Ali. claiming as next reversioners to Ananda, their maternal uncle, 

Gg the properties which originally belong to Krishna Kishore and 
after him to Ananda, and which had since come into the posses- 
sion of the defendant (Naba Kishore). 

Naba died shortly after the institution of the suit, and his 
sons, the present repondents, were then brought on the record 
in his place as his legal heirs and representatives. 

The plaintiffs’ case is that, notwithstanding the rules laid 
down by two brothers in the instrument of 1866, which they 
contend to be invalid under the Hindu Law, on the death 
of Ananda Kishore the properties descended to his grandmother 
Kalitara, who held them as a life-tenant until her death, and 
that on her decease Ananda Kishore's estate devolved on them 
as his next reversioners. 

The defendants’ contention is that under the instrument of 
1866, on the death of Ananda Kishore, the properties forming the 
subject-matter of the present litigation passed to Naba, and on 
his death to the respondents in this appeal. 

It appears that in 1862 one Tripura Sundari, the widow of 







ah oS Ishwar Chandra, paternal uncle of Krishna and Naba, conveyed to 
NG them jointly her interest in the properties belonging to her 
ee fe A deceased husband ; the plaintiffs claim to recover in this suit the 
=/ Q wi} share of Krishna in these properties also. Tripura, who was 
L u z joined as defendant to the action, died after the trial in the 
a a Z first Court. 
= o F = d With regard to the main issue iņ the case, vzz., the construc- 
ie ok Q i tion of the instrument of 1866, the Subordinate Judge held in 
Cc 2 Z substance that the provisions therein contained regulating the 
N Wn _9 perpetual descent of the properties of the two brothers in the 


sY K lineal male line were in contravention of the rules of Hindu Law, 

and were, consequently, invalid ; and that the plaintiffs were en- 

titled to recover the properties in suit, save certain items regarding 

2 77 7T o which there is no question in this appeal. He accordingly made 

A a decree i in favour of the plaintiffs, but disallowed their claim for 
l Biase account, against the respondents. 

The High Court on appeal came to a different conclusion. 


' is called a Will, but the preamble states the object for 


Vou. XIV J 


It considered tie a that had actually 


happened, Ananda Kishore had obtained under the instrument 
in question an absolute estate defeasible in case of death without 
male issue, 
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Purna Sashi 
Bhattacharji 
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The real gist of the judgment is contained in the following Kalidhan Rai 


passages :— 


Chowdhuri, 


“Turning then tothe questions what might be the exact Wr. Ameer Ali. 


estate which Ananda Kishore obtained upon the death of 
Krishna Kishore, and to whom the estate devolving upon him 
would go upon his death without any male issue, it seems to us 
that if we could confine our attention simply to paragraphs (1) 
and (3) of the Will we should have to hold that Ananda Kishore 
obtained an absolute estate of inheritance, and that even if he 
died without male issue, as he did in this case, his legal heirs, 
whether male or female, would succeed. But reading those 
paragraphs with paragraphs (2), (4), and (8), as they must be so 
read in order to ascertain what the true intention of the testators 
was, we think that though he obtained an absolute estate, yet 
such estate was defeasible in case of his death without male issue, 
with a provision in that event for his widow and daughter.” 

And again :— , 

“It may no doubt be said that there was no gift in this case 
by Krishna Kishore and Naba Kishore in favour of any of their 
descendants, and that the document merely declares their rights 
in future and that such rights must therefore be regulated by 
the ordinary Hindu Law. But it will be observed that so far as 
Krishna Kishore was concerned, his son Ananda Kishore was 
then born and it may well be taken that he had before his mind 
that individual at least ; and hence the bequest should be taken 
to be in favovr of Ananda Kishore and such other sons as might 
be born to him thereafter and their male descendants. We are 
concerned in this case with Ananda Kishore alone and the estate 
left by him ; and so far as he was concerned, as already indicated, 
it maybe taken that there was a valid gift in his favour subject 
to the limitations prescribed.” 

Their Lordships regret they ‘cannot concur in the view 
expressed by the learned Judges of the High Court as to the 
meaning and,intent of the parties executing the instrument. I 
oe 







it is executed. 
“Whereas,” it says, “body is mortal, it is “imposs 
say what may befall at what time, and as ruin may ensu 
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disputes relating tothe shares arising in future amongst son, 
daughter, daughter’s son, and childless widow, unless some rules 
are regularly framed, and it has accordingly become pecessary to 
prescribe a set of rules in that behalf, and hence the rules men- 
tioned below are laid down ; these shall become operative and 
come into force on our death.” 

This preamble may rightly be regarded asthe key to the 
policy of the document, and so far asit goes there does not 
appear to be any intention on the part of the executants to make 
any gift. The whole purpose in view was to keep the property 
in the lineal male line, and with that object rules were framed to 
prevent its devolution to female heirs and male heirs connected 
through them. 

The first paragraph declares that the executants, their sons, 
grandsons, and “other heirs” shall take the properties "in the 
manner stated below,” that is, subject to the restrictions imposed 
in the document, “in equal shares” and that none will have the 
power of making the shares unequal. 

Paragraph 2 is.in these terms :— 

“Tf one of us two, or his son be living and the other or his 
son be not living, then the said surviving person or his son shall 
get all the movable and immovable properties left by the deceased, 
with rights of ownership. A sonless widow or daughter or 
daughter's son shall have no sort of right or title to and any 
concern whatever with that property, but shall only get, during 
their lifetime, food and clothing, &c., as is provided in the 
5th paragraph.” 

Paragraph 3 declares that the sons and grandsons of the 
executants shall have full power to deal with the properties ‘' left 
by them in any way they wish in their rights as full owners.” 

Paragraph 4 provides that only on failure of male progeny 
in the direct male line of either of the executants, widows, or 
daughters, or daughters’ sons are to get shares “ according to 
the Shastras.” : 

Paragraphs 5 and 7 make provisions for the maintenance of 
widows and daughters. ` 

Paragraph 6, which relates to the guardianship of any minor 
son left by either of the executants, is immaterial. e 

Paragraph 8 defines the word putra, used in the document, 
that— 

“It shall mean son, son’s son, son’s son’s son, and adopted 
son and his son, &c., being male issues, ‘and the words written 
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in this will are to be taken in their plain sense, and not in any 
distorted far-fetched sense.” : 

And they declare finally that— 

u The rules that we two uterine brothers prescribe by this 
will as between ourselves shall continue to prevail, and be 
operative down to our sons, grandsons, &c., successively.” ° 

Throughout the instrument there’ is no indication of an 
intention to make a gift to any person; whilst paragraph 4 
clearly shows that the “sons and grandsons ” who took the 
properties left by the executants acquired them as “ full owners.” 
There was no restriction on their powers to deal with such 
properties “in any way they wished.’ But, although they 
acquired the estate as absolute owners, it was not to descend in 
the legal channel according to the prescriptions of the Hindu 
Law, but in accordance with the rules framed by the executants 
with the avowed object stated in the preamble. It was only on 
the indefinite failure of male issue in both branches that the 
fernale heirs or their descendants were to receive the shares 
prescribed for them in the Szastras. 

This is the general policy of the instrument. It was clearly 
intended to vary the rule of Hindu law, and to control the 
devolution of the properties until the indefinite failure at some 
remote period of the male line of both brothers. That such an 
attempt to alter the mode of succession prescribed by law is 
illegal is enunciated in the clearest terms in the judgment of this 
Board in the Zagore Case (1). As their Lordships 
observe :— 

“Inheritance does not depend upon the will of the indivi- 
dual owner ; transfer does: Inheritance isa rule laid down (or 
in the case of custom recognised) by the State, not merely for the 
benefit of individuals, but for reasons of public policy. 

It follows directly from this that a private individual, who 
attempts by gift or will to make property inheritable “ otherwise 
than the law directs, is assuming to legislate, and that the gift 
must fail, and the inheritance take place as the law directs. This 
was well expressed by Lord Justice Turner in Sooryeemony Dossee 
v. Denobundoo Mullick (2). “A man cannot create anew form 
of estategor alter the line of succession allowed by law, for the 
purpose of carrying out his own wishes or views of policy.” 

The learned Judges of the High Court had present in their 
minds the difficulty of reconciling the acQuisition by each 


(1) (1872) L. R. I, A, Supp. Yol, 47. (2) (1857) 6 Moo, I, A. (526) 555. 
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individual male descendant of full rights of ownership in the 
property that descended to him with the restraint imposed on its 
devolution. And, therefore, to give effect so far as possible to 
the intention of the executants they considered that the absolute 
estate Ananda acquired “ was defeasible in the event of his death 
withaut male issue.” If the attempt to interfere with the course 
of descent according to law is to be regarded as a condition of 
defeasance, it was applicable not merely to the case of Ananda, 
but to the case of every male descendant who happened to leave 
no male issue ; and its application might have been postponed 
for an indefinite period. Their Lordships are not aware of any 
authority to warrant such a provision. Nor is there any for the 
contention that under the instrument in question there was a 
devise in favour of Ananda with a gift over to Naba Kishore, the 
uncle. As the Subordinate Judge very properly observes in his 
judgment, “the question is not whether the gift over was good 
in the event which happened afterwards but whether it was 
good in its creation.” 

It is clear from the document that if there was any idea at 
all in the mind of Krishna Kishore of a gift over in favour of 
Naba or his male descendants, it was dependent on the contin- 
gency of the indefinite failure of male issue in his own line. At 
the time the document was executed there is no -reason to 
suppose that he contemplated that his son would die without 
issue, or that Naba would survive him. And therefore if it were 
assumed that a gift over was intended, it would be wholly 
invalid in view of the clear rule of law laid down in the 
Tagore Case. 

Their Lordships, however, have, no doubt that the sole 
intention of the executants in this document, as they expressly 
avowed in the preamble, was to alter the rule of succession in 
their family which they had no power to do. 

In their Lordship’s judgment the plaintiffs are entitled toa 
decree for the properties in respect of which their claim was 
allowed by the first Court. The High Court disagreed with the 
Subordinate Judge on the question of the liability of the 
respondents to render accounts. It held that if the plaintiffs 
were entitled to a decree in the action they would also be 
entitled to an account from the defendants as legal representa- 
tives of Naba Kishore, their father, for the rents and issues of 
Ananda Kishore’g estate whilst in his hands. There can be no 
question that this is the right view. s 
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Their Lordships are of opinion that the judgment and 
decree of the High Court should be set aside, and that of the 
first Court restored, with a modification declaring the liability of 
the respowdents as legal representatives of their father Naba 
Kishore to account for the period the estate left by Ananda 
Kishore was in Naba Kishore’s hands. There should also,be a 
declaration that the rights of the parties which have come into 
existence since Tripura Sundari’s death, in respect of the pro- 
perties conveyed by her to Krishna Kishore and Naba Kishore 
in 1862, shall not be affected by the result of this case. 

The respondents will pay the costs of this appeal and of the 
proceedings in the High Court. , 

And their Lordships will humbly advise His Majesty 
accordingly. 

Messrs. T. L. Wilson & Co.—Solicitors for the Appellants. 

Mr. W. W. Box.—Solicitor for the Respondents. 

J-M. P. Appeal allowed. 





PRESENT: Lord Atkinson, Lord Robson, Sir Arthur W tson, and 
Mr. Ameer Ali. 


MAUNG PE 
v. 


MA LON MA GALE. 


[ON APPEAL FROM THE CHIEF Court or Lower Burma.] 


Buddhist Law-- Husband's suit for divoree— Wifes denial of allegations of 
misconduct, but submission to judgment— Effect of deerec—Subsequent suit 
Sor partition of joint property— Code of Civil Procedure (Act XIV of 1882), 
Sees, 42 and 43—Objection raised in the Court of appeal— Whether it 
is necessary to claim partition in the suit for divorce. 


The appellant and the respondent were Burmese Buddhists and husband 
and wife. The appellant filed a suit against the respondent for dissolution of 
the marriage on the ground that the respondent had, by sundry fraudulent 
devices, stolen certain jewels which were the property of the appellant and 
prayed for a decree on that ground. The respondent filed her written statement 
denying the allegations asto her misconduct and asking that the suit be dis- 
missed. Witnesses were summoned but on the day fixed for hearing the res- 
pondent abandoned her defence and, although continuing to deny her guilt, 
consented to a divorce. Judgment was thereupon given for ‘a decree “ as 
prayed for.” Afterwards the appellant brought the present action for the 
recovery of his property which he alleged his divorced wife still fraudulently 
kept in her possession, and fora partition of their joint property. The res- 
pondent contended that the divorce had been by consent and had not been 
granted by reason of her fault, The first Court decreed the suit. The 
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respondent appealed and some time after she filed her memorandum of appeal, 
raised for the first time the point that the prosent suit of the appellant was 
barred under the Code of Civil Procedure, sections 42 and 43, as he has failed.to ° 
ask for a partition of the joint property in the previous action for divorce. The 
Court of appeal dismissed the suit ou that ground alone. ° 

Held, that the proceedings at law disclosed, not an agreement between 
husband and wife, butaclaim by the husband on a specific ground'to which 
the wife in effect submitted and that the divorce was granted on the ground of 
a matrimonial offence on the part of the wife ; 

Held, also, that the objection founded upon the Code of Civil Procedure, 
sections 42 and 43, should have been treated as a preliminary point, and as no 
notice of it was given by the respondent in the present action either in her 
defence or at the trial, or in the ground of appeal as first delivered she was too 
late to raise the point in the Court of appeal except upon terms which would 
havé indemnified the appellant for the omission to raise it at the proper time ; 

Held, further, that the cause of action for the divorce was the misconduct 
of the wife, but the cause of action for the suit for partition was the divorce 


` of the wife founded on that misconduct, and that the present suit was not 


barred by sections 42 and 48 of the Code of Civil Procedur? ; 

Held, lastly, that partition might no doubt be treated as relief consequential 
npon the divorce and therefore dealt with in the same suit, but there was not 
necessarily any hardship on the defendant in severing the two matters, and, if 
the Court should be of opinion that a petitioner had unnecessarily severed his 
claim for a partition from his claim for a divorce, it might, of course, punish the 
plaintiff by the exercise of its discretion as to costs, but such a severance did 
not come within the mischief aimed at by sections 42 and 43 of the Code of Civil 
Procedure so as to bar the claim for partition which might be founded on the 
decree for divorce itself. 


Appeal froma decree of the Chief Court of Lower Burma 
on its appellate side dated July 25th 1909, reversing a decree of 
the District Court of Hanthawaddy-dated March 18th, 1968. The 
District Judge decreed the suit brought by the appellant as plain- 
tiffin a modified form, but the Chief Court, on appeal by the 


respondent, who was the defendant therein, dismissed the suit 
with costs. 

The material facts of the case are stated in the judgment of 
their Lordships. 

Mr. F. W. McCarthy, for the appellant : The Respondent 
filed her memorandum of appeal under section 541 of the Code of 
Civil Procedure and the Chief Court appears to have decided the 
appeal on what iscalled a fresh ground of appeal under section 542 
ofthe Code. The Chief Court ought not to have allowed the res- 
pondent to raise for the first time before it the question whether 
the ‘appellant’s suit was barred under sections 42 and 43 of the 
Code. This point is not a ground of appeal. lt was not raised in 
the first Court? nor was it disposed of by it.. Such a point cannot 
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be a ground ofappeal. Here the respondent accepts the juris- 
diction of the first Court and then on appeal disputes that 
jurisdiction for the first time. It is really a fresh point of defence 
taken for tfe first time in the .Court of appeal, and the Chief 
Court was wrong in entertaining it. Sections 42 and 43 are not 
applicable to this case, as the cause of action for the divorce and 
the cause of action for the partition of the property are wholly 
different ; the cause of action for the former being the marital 
offence and the cause of action for the latter being the divorce. 
Whether by procedure of Indian Law or the doctrines of Burmese 
Buddhist Law, no right to partition arose until divorce had been 
granted : Maung Tha Sov. Ma Min Gaunj (1). 

l The respondent did not appear. 

The judgment of their Lordships was delivered by 

Lord Robson,—This is an an appeal from a judgment of 
the Chief Court of Lower Burma onits appellate side reversing 
a judgment in favour of the present appellant, who was plaintiff 
in the action, and directing that his suit be dismissed with costs. 
The Respondent did not appear on this appeal. 

The appellant and respondent were Burmese Budhists, and 
upto the 6th June 1907 were husband and wife. Sometime 
prior to that date the husband filed a suit against the respondent 
for dissolution of the marriage. 

The alleged ground of divorce was that the respondent had, 
by sundry fraudulent devices, stolen certain jewels which were 
the property of the appellant. The question as to whether or 
not this is an adequate ground for a divorce according to Burmese 
Buddhist law has not been argued either in the Courts below or 
here, and their Lordships express no opinion upon it. It is suffi- 
cient to say that the divorce was granted, and its validity is not 
contested. The present dispute is concerned solely with the claim 
of the appellant to have the property in which the spouses 
were interested distributed, or dealt with according to Burmese 
Budhist law. 

The first point in dispute is whether the divorce was by 
mutual consent, or was granted on the fault of the wife. The 
husband filed his claim in January 1907. Init he set forth the 
respondents’ alleged offence and he prayed for his decree on that 
ground alone. The respondent thereupon filed her defence denying 


the allegations as to her misconduct and asking that the suit be | 


dismissed with costs. Witnesses were summoned but on the day 
(1) (1903) Upper Burma Rulings 12. - 
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P. 0. fixed for -hearing the respondent abandoned her defence, and, 
1911. although continuing to deny her guilt, consented to a divorce. 
Maung Pe Judgment was thereupon given on the 6th June 1907 for a 


t. decree “as prayed for.” 
me oona aus Afterwards, in August 1907, the appellant brought the 
Lora ei present action for the recovery of his property which he alleged ° 

his divorced wife still fraudulently kept in her possession, and for 
a partition of their joint property. The shares to which the 
parties would be respectively entitled under the partition would 
vary according to whether the divorce had been granted on the 
ground of matrimonial offence or had been arranged by consent 
and the respondent contended that under the circumstauces above 
stated the divorce had been by consent and had not been granted 
by reason of her fault. The District Judge found in favour of 
the appellant on this point, but the Chief Court have cast some 
doubt upon that finding, although in view of their decision on 
another point in the case, which is dealt with later on, they did 
not think it necessary to discuss it fully. Their Lordships however 
think it desirableto state that they agree with the judgment of 
the District Judge on this point. Although the respondent at the 
last moment abandoned her defence and consented to the decree, 
she certainly ought not to be putin the position of an innocent 
wife who has contracted for a divorce on an equal footing with her 
husband. If she had invited her husband to enter into such an 
agreement before he began his action he would have been at- 
liberty to refuse and to have insisted upon a decree establishing 
her guilt, in order to determine the basis upon which the subse- 
quent partition should take place, and he was certainly placed in 
no worse position by the fact that he was obliged to bring the action 
in order to secure relief. The proceedings at law disclose, not an 
agreement between husband and wife, but a claim by the husband. 
on a specific ground to which the wife in effect submitted. 

The ground on which the Chief Court set aside the decree of 
the District Judge in the present action, was that the appellant 
had no right to a partition of property unless he asked for it in 
the action for divorce. 

There has been some confict of decisions in the Burmese 
Courts upon this point, and the Chief Court held, on this appeal, 
that the matter being one of procedure must be det®rmined by 
the Civil Procedure Code, sections 42 and 43. 

_. Those sections are aimed against a multiplicity of suits in 
respect of the same cause of action, and, shortly stated, they enact 
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that if a plaintiff fails to’sue for the whole of his claim or remedy 
in respect of a particular cause of action, he shall not afterwards 
sue in respect of the portion so omitted or relinquished. ; 

It isto be observed that the objection founded upon these 
sections should have been treated as a preliminary point, but no 


° notice of it was given by the respondent in the present action 


~ 


either in her defence, or at the trial, orin the grounds of appeal 
as first delivered. Under these circumstances, their Lordships 
are of opinion that she was too late to raise the point in the Court 
of appeal except upon terms which would have indemnified the 
appellant for her omission to raise it at the proper time. 

With regard, however, to the point itself, their Lordships 
are of opinion that sections 42 and 43 of the Civil Procedure 
Code were not intended to bar an action like the present. The 
cause of action for the divorce was the misconduct of the wife, but 


the cause of action for the partition was the divorce of the wife’ 


founded on that misconduct. The partition may no doubt be 
treated as relief consequential upon the divorce and therefore 
dealt with in thé same suit, but the evidence is different and the 
ground of divorce must be first and separately proved as a distinct 
cause of action before any question of partition can properly arise. 
There is, therefore, not necessarily any hardship on the defendant 
in severing the two matters. Indeed it may, and generally would, 
bethe more convenient course finally to settle the question of 
the divorce and the misconduct before entering upon an enquiry 
as to partition which would be altogether unnecessary if the decree 
were refused, or would be put on a different basis if the mis- 
conduct were disproved. If the Court should be of opinion that 
a petitioner has unnecessarily, severed his claim fora partition 
from his claim for a divorce it may, of course, punish the plaintiff 
by the exercise of its discretion as to’ costs, but their Lordships 
are of opinion that such a severance does not come within the 


mischief aimed at by sections 42 and 43 of the Civil Procedure. 


Code so as to bar the claim to a partition which may be founded 
on the decree for divorce itself. Their Lordships will therefore 
humbly advise His Majesty that this appeal ought to be allowed, 
the decree of the Cnief Court set aside, and that of the District 
Court restored, with costs in both Courts. 
The respondent will pay the costs of the appeal. 
Messrs Bramall and White—Solicitors for the Appellants. 
” The Bespandent: did not t app ear. e 
JMP f © Appeal allowed, 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Casperss. 
DINES CHANDRA ROY CHOWDHRY 


v 


BIRAJ KAMINI DASI.* 


Hindu Will—Indian Succession Act (X of 1865), Seo, 99— Hindu Wills Act 
(XXI of 1870), See. 3—Bequest to person by particular description in 
existence at testator’s death—Bequest to would-be daughter-in-law — Parson 
standing in partioular degree of kindred to specified individual— Wife, if 
kindred to husband— Hindu Will, construction of —“ Kindred,” meaning of. 


A bequest made by a Hindu father to the would-be wife of his son isa 
bequest to a person described as standing in a particular degree of kindred to 
hig son and is therefore valid, when the would-be daughter-in-law is shown to 
have been born in the lifetime of the testator. 

Nafar Chandra v. Ratnamala (1) followed. 

Hindu Wills, as a rule, should be interpreted by Hindu law alone, without 
any mixture of laws or ideas derived from any foreign sources 

Bhayah Ram v. Bhayah Ugur (2) followed: 

Technical rules of English law, altogether foreign to Hindu law and ideas, 
ought not to be applied in the construction of Hindu gifts and Wills, 


The word ‘kindred’ in the Exception to section 99 of the Indian Succession 
Act should not be limited to blood relations when that word is imported in a 
Hindu Will. 
Appeal by the Defendant. 


Suit for possession. 


The material facts and arguments appear from the judgment. 
Babus Basant Coomar Bose and Bidhu Bhusan Gangooly 
for the Appellant. : 
Babus Dwarka Nath Chuckerbutty and Ramani Mohon 
Chatterji for the Respondents. 
G. A. V. 


The judgments of the Court were as follows : 


Mookerjee J.—This is an appeal on behalf of the first 
defendant in an action for recovery of possession of landed property 


* Appeal from Appellate Decree No. 696 of 1908, against ethe decree of 
Babu Pran Krishna Biswas, Subordinate Judge of Dacca, dated the 80th Novem- 
ber, 1907, confirming that of Babu Atul Chandra Banerjee, Munsiff of Manick- 
gunj, dated the 3rd September 1906. 


e 
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upon declaration of title, and for mesne profits for the period 
of dispossession. The case for the plaintiffs respondents briefly 
stated is as follows. The subject matter of the litigation belonged 
to their anfestor Navadipa Chandra Sircar, who made a testa- 
mentary disposition of his properties on the 22nd May, 1889, 
and died four days later. The Will provided that upon, the 
death of the testator, one-fourth share of his landed property 
would pass to Biraj Kamini Dasi, the wife of his eldest son Girish 
Chandra Sirkar. Another one-fourth share would be taken by 


Radha Ballav Sirkar and Jagat Ballav Sirkar, his grand-sons by - 


his predeceased son Govinda Chandra Sirkar. The remaining 
half share would pass to the wives of his sons Bhagaban Chandra 
Sirkar and Haris Chandra Sirkar immediately upon their 
marriage ; and so long as these sons would not marry, his youngest 
son Haris Chandra Sirkar alone would enjoy the proceeds of the 
said half share and hold possession thereof. At the time of the 
death of the testator, Bhagaban Chandra and Haris Chandra 
were both unmarried. They were married, however, in 1892, 
to two ladies by name Ganada Sundari and Kulada Sundari 
respectively. Subsequently Ganada Sundari died leaving an 
infant son Dines Chandra; Kulada Sundari died leaving an 
infant son Ram Chandra. The plaintiffs assert that they were in 
possession of the disputed properties up till the 12th April, 1897, 
by receipt of rent collected on their behalf by the executor to 
the estate from the tenants defendants, that is, the defendants 
other than the first defendant ; that after the estate had been 
released by the executor in favour of the plaintiffs, the first 
defendant, an influential landlord, induced the other defendants 
to withhold payment ‘of rent on the allegation that the lands 
were included in his zemindary ; and that as a result of this 
combination, amongst all the defendants, the plaintiffs have been 
dispossessed. The wife of Girish Chandra, the sons of Ganada 
Sundari and Kulada Sundari, and the sons of Govinda Chandra, 
therefore, commenced this action on the 19th January, 1906, for 
declaration of title and recovery of possession and mesne profits. 
The defendants contested the claim on the grounds that the 
ancestor of the plaintiffs had no title to the disputed property, 
and that, in any event, the plaintiffs had acquired no valid title 
to any portion of his estate under his testamentary disposition. 
The Courts below have concurrently found upon the 
question of fact, whether the disputed property was part of the 
estate of Navadipa Chandra Sirkar, in favour of the plaintiffs ; 
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indeed, though the first defendant obtained repeated -adjourn- 
ments to produce evidence, and considerable indulgence was 
shewn to him, he did not adduce any evidence at all in support 
of his alleged title. Upon the question of law, namely, whether 
the plaintiffs had acquired a title under the testamentary dis- 
position of their ancestor, the Court of first instance did not 
express any opinion, although it decreed the claim in full. The 
Subordinate Judge, however, has considered the question, and 
held that the disposition was valid in law, and operative to create 


‘a good title inthe legatees, In this view, the decree of the original 


Court has been affirmed by the Court of appeal below. Upon the 
present appeal, the only question which has been argued is as to the 
validity of the testamentary disposition made by the testator. 

It has not been disputed that there was a valid disposition, 
in so far as an one-fourth share was given to the wife of the 
eldest son, Biraj Kamini, the first plaintiff in the suit, and also 
in respect of the other one-fourth share given to the grandsons 
of the testator, the fourth and fifth plaintiffs. But it has been 
argued that, in so far as the second and third plaintiffs are 
concerned, who claim as the infant sons of their mothers, the 
wives of the two sons of the testator, Bhagaban Chandra and 
Haris Chandra, they have acquired no valid title, as the disposi- 
tion in favour of the wives of the two sons was invalid in law, 
because contrary to the provisions of section 99 of the Indian 
Succession Act, Itis worthy of remark that the objection in 
this form was neither specifically taken in the written statements 
nor raised in the issues. It was undoubtedly not presented in 
this form in the Court of first instance. If it had been so taken, 
it would have been equivalent in substance to an objection that 
there was an intestacy as to this one-half share, subject to the 
gift of the income in favour of Haris Chandra, that is, that this 
one-half share vested in interest in the sons and grandsons of 
the testator, subject to the gift of the intermediate income to 
Haris for his life. Two of these sons including Haris were acting 
as next friends to the second and third plaintiffs, and the two 
grandsons were themselves suing as plaintiffs. If, therefore, this 
specific objection had been taken, it is more than probable that 
the three sons of the testator might have applied to be’ added as 
parties plaintiffs, and thus completely met the objection of the 
defendants. As I have stated, however, the objection does not 
appear to have swggested itself to the defendants till the case 
was argued on appeal before the Subordinate Judge, who held, 
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upon a construction of the will, that the testamentary disposition 
was valid and operative. The only question, therefore, which 
requires consideration in this Court, is whether there was a 
valid testamentary disposition in favour of the wives of the two 
sons of the testator, Bhagaban Chandra and Haris Chandra. 

The learned vakil for the appellant has not disputed that 
the decision of this Court in Nafar Chandra Kundu v. Ratnamala 
Debi (1) is completely antagonistic to his contention. In that 
case, it was ruled that the general principle that a donee must be 
in existence for the validity of a gift, is subject to an exception 
in the case of conditional gifts on marriages, so that a bequest in 
favour of a girl who was to be married by the testator’s son, and 
who was in existence at the time of his death, is valid. In the 
case before us, the two ladies, who were married to Bhagaban 
Chandra and Haris Chandra in 1892, had been born, so far as we 
can gather, before the death of the testator which took place on 
the 26th May, 1889. Under these circumstances, according to the 
principles of Hindu Law as explained in the case of Nafar 
Chandra v. Ratuamala Debi (1), the disposition may be sustained. 
The learned vakil for the appellant has, however, argued that as 
the disposition is contrary to the provisions of section 99 of the 
Indian Succession Act, which was made applicable to Hindus by 
section 3 of the Hindu Wills Act, it is invalid, notwithstanding 
any principles of Hindu Law to the contrary. This position has 
been strenuously controverted by the learned vakil for the 
plaintiffs respondents, who has further argued that if section 99 
of the Indian Succession Act be held to be applicable, the disposi- 
tion is covered by the exception to that section, and must conse- 
quently be sustained. The argument addressed to us on both sides, 
therefore, raises two questions of considerable importance, namely, 


first, whether section 99 of the Indian Succession Act applies to the ` 


Will of a Hindu and invalidates provisions made in accord with 
the principles of Hindu Law ; and, secondly, whether the exception 
to sectiou 99 applies to a case of this description. 

In so far asthe first of these questions is concerned, the 
answer must depend upon the true construction of section 3 of 
the Hindu Wills Act, which provides that nothi ng contained i in 
that Act shall authorise any Hindu to create in property any 
interest which he could not have created before the Ist Sept- 
ember, 1870. The learned vakil for the appellant has contended 
that this provision is unilateral and of a purely restrictive 


(l) (1910) 18 C, LJ. 85 ; 15 O, W. N, 66.. 
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character ; that is, while it provides that the power of testa- 
mentary disposition of a Hindu is not enlarged by the provisions 
of the Hindu Wills Act, that is by the provisions of the Indian 
Succession Act incorporated therein, it does not provifle that such 
powers are not curtailed by those provisions. The question raised 
is one of some novelty and nicety, and it may be conceded that 
the view put forward by the appellant may be justified by a strict 
and literal construction of the language used by the Legislature 
in section 3 of the Hindu Wills Act. The learned vakil for the 
respondents has, however, argued that the true intention of the 
Legislature was to leave matters where they were before the enact- 
ment of the Hindu Wills Act: and in support of this view, 
he has relied upon the cases of Alangamonjord v. Sonamonz (1), 
Cally Nath v. Chunder Nath (2), Ram Lal v. Kanai Lal (3), 
Fairamv. Kuverbai (4), and Anandrao v. A. G. Bombay (5). Our 
present inclination isin favour of the view put forward by the 
respondents which is supported by the history of the legislation 
on the subject. 

The Hindu Wills. Act, 1870, was passed before the 
Judicial Committee of the Privy Council had decided the case 
of Tagore v. Tagore (6) and finally laid down the doctrine that, 
except possibly in certain exceptional cases, no interest could, by 
Hindu law, be created in favour of an unborn person. The true 
limits of the rules of the Hindu law onthe subject were at the 
time matters of serious controversy, and, under such circumstances, 
the Legislature appears to have thought{that the safest’course was 
to leave untouched the rule of Hindu law in this matter.. A 
similar policy appears to have been pursued in the case of the 
Transfer of Property Act, where clause (d) of section 2 provides, 
in somewhat wider and less abmiguous language, that nothing in 
the second chapter of the Act shall be deemed to affect any rule 
of Hindu law. No doubt, as observed in Bhoba Tarini v. Peary 
Lall (7), there is a striking difference between the phraseology used 
in section 3 of the Hindu Wills Act and that used in section 2 of 
the Transfer of Property Act. It is difficult, however, to believe 
that different policies were adopted by the Legislature on the two 
occasions, and there is considerable force in the contention of the 
respondents that the true intention was to leave unaffected the 

(1) (1881) I, L. R, 8 Calo. 157 ; on appeal (1882) I. L. R. 8 Cale. 637, 
42) (1882) I. L. R. 8 Calo. 378. (4) (1885) J. L. R, 9 Bom. 491. 
(8) (18£6) I. L. R. 12 Cale. 663, (5) (1895) I. L. R. 20 Bom. 450, 


(6) (18) L, R. I. A: Sup. 47, 9 B. L. R, 377, 18 W, B. 352, 
(7) (1897) 1. L. B. 24 Cale, 646 (650), 
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rules of Hindu law. If this interpretation is adopted, no question 
arises as to the validity of the bequest in this case, in view of the 
decision in Nafar Chanara v. Ratnamala (1). 

It is worthy of note that if the restricted construction put 
upon section 3 of the Hindu Wills Act by the learned vakil for 
the appellant were adopted, the result would be that in so far as 
the rule in section 99 restricts the power of testamentary” dis- 
position of a Hindu, it would be operative ; but in so far as the 
exception to that rule enlarges the power of testamentary disposi- 
tion, it would be inapplicable. In other words, in this view, the 
Legislature intended to impose a considerable hardship on Hindu 
testators, namely, to deprive them of the benefit of the rules of 
Hindu law on the subject and also of the benefit of the exception to 
the statutory rule in respect of this matter. It is difficult to hold 
that such could have been the intention of the Legislature ; from 
this point of view, it appears more reasonable to hold that the 
rule and the exception ought to be read together, and if the-rule 
applies, it does so, only as qualified by the exception ; but 
possibly the true intention was to make neither the rule nor the 
exception applicable to Hindus. If we assume, however, for a 
moment, that section 99 is applicable, the question at once arises 
whether the case is not covered by the exception to that section. 
But before we deal with this question, it may be observed that if 


` section 99 is held applicable and the exception is not wide enough 


to cover the case, the bequest cannot be upheld. “It could hardly 
be predicated of the mothers of the second and third plaintiffs 
that, although their marriage took place after the testator’s death, 
they were persons in existence at the testator’s death who answered 
the description ; the section requires, not only that they must 
have been in existence at the testator’s death, but they must also 
answer the description at the testator’s death. Not having been 
married before the testator’s death, it is manifest that they could 
not answer the description of wives of Bhagaban and Haris at the 
testator’s death. The gift must vest at least in interest at the 
testator’s death, and it could not so vest in persons who must be 
deemed personæ incertae at the time. 

The second question which requires consideration is whether 
the bequest falls within the exception to section 99. Here we 
may premise that it has not been seriously argued that the 
rule in section 99 applies to the case of a Hindu Will, because it 
restricts the testamentary powers of a Hindu, while the exception 

(1) (19Î0) 13 ©. La J. 85. ? 
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` tothe rule does not apply because it enlarges the testamentary 
powers of a Hindu. The case has been argued before us on the 
assumption that if section 99 applies to the case of a Hindu Will 
both the rule and the exception thereto are applicable, and the 
only controversy is, whether the exception is comprehensive 
enough to cover the case before us. The exception is in these 
terms : . i 

t If property is bequeathed to a person, described as standing 
In a particular degree of kindred to a specified individual, but his 
possession of it is deferred until a time later than the death of the 

testator by reason of a prior bequest or otherwise ; and if a 

person answering the description is alive at the death of the testa- 
tor or comes into existence between that event and such later time, 
the property shall, at such later time, go to that person, orif he 
be dead, to his representatives,” 

It has been argued that here the bequest to the future wives 
of the sons of the testator was not a bequest to a person described 
as standing in a particular degree of kindred to a specified indivi- 
dual. This contention has been based on section 20 of the Indian 
Succession Act, where the term “kindred” is defined as follows : 

“Kindred or consanguinity is the connection or relation of 
persons descended from the same stock or common ancestor.” 

With reference to this definition, it has been argued that the 
future wives of the sons could not be called ‘kindred? of their 
respective husbands as they were not and could not, according 
to Hindu law, be descendants from the same stock or common 
ancestor, This contention is entirely fallacious j it overlooks 
the fundamental point that although section 99 is incorporated 
in the Hindu Wills Act, section 20 is not so incorporated, and 
we must take it, therefore, that this definition was not intended 
to be made applicable to Hindus. It is well known that the 
definition in question is based upon the principles of the English 
Statute of Distributions (Stat. 22 and 23, Charles II, Chapter ro), 
the substance of which was borrowed from the 118th Novel of 
Justinian [Kent's Commentaries, Vol. II. page 422 ; Institutes 
of Gaius and Justinian by Dr. Mears, Introduction, page 58, and 
text, page 593]. Under the English law, it is well-known, as 
stated by Blackstone in his Commentaries (Vol. II, page 203) 
quoted in Williams on Executors (1oth edition, Vol 1, page 329),. 
that consanguinity or kindred is vinculum personarum ab. 
eodem stipite descendentium, the connection or relation of persons 
descended fron» the same stock or common ancestor; in other 
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words, as Lord Coke observed in Hensloe's Case (1), the next 
‘of kin are those that are “next of blood who are not attainted of 
treason, felomy or have any other lawful disability ;” that is, the 
nearest blood relations of the øropositus in an ascending and 
descending line, Hatton v. Foster (2) and Harris v. Newton (3). 
On this principle, it has been ruled that a gift to a next-of-kin 
under the English law does not include a husband or a wife. 
Watt v. Watt (4), Garrick v. Lord Camden (5), In re Fitzgerald (6), 
and Milne v. Gilbert (7). But the question arises, whether, in 
view of the fact that the Legislature has deliberately omitted to 


incorporate into the Hindu Wills Act, the definition of the term i 


“kindred” borrowed from the principles of English law and 
embodied in section 20 of the Indian Succession Act, it is 
necessary or desirable that the Court should place the same 
restricted interpretation upon the expression, ‘and hold that to 
constitute next-of-kin, there must be blood relationship between 
the two persons. It is useful to remember in this connection 
that Hindu Wills, as a rule, should be interpreted by Hindu law 
alone, without any mixture of laws or ideas derived from any 
foreign source’; Bhyak Ram Sing v. Bhyah Ugur Sing (8); 
technical rules of English law, altogether foreign to Hindu law 
and ideas, ought not to be applied inthe construction of Hindu 
gifts and wills. Now the term “kindred,” as pointed out in the 
Oxford Dictionary (Vol. V, page 702), though ordinarily employed 
to indicate relationship by blood or descent, is occasionally, 
though perhaps not very correctly from the point of view of the 
technicalities of English jurisprudence, used to indicate relation: 
ship by marriage, and reference is made toa passage from Green 
(Short History, III, section 7, 148) in which the learned writer 
states: “A secret mitch with the king’s sister raised him to 
kindred with the throne.” It is not necessary, however, to rely 
upon what may, perhaps, be deemed a somewhat loose use of the 
expression kindred. But the same remark can hardly be applied 
to the definition of the term ‘ next-of-kin’ in the Administrator. 
Generals Act, 1874, where it is made to include a widower as 
well as a widow. We are, however, on more solid ground, when 
we bear in mind the conception of the marriage relationship as 
understood by Hindu jurists, and hold that a wife may be 


(1) (1600) 9 Coke 36b (39b), (4) (1796) 3 Ves. 244, 
(2) (1868) L. R 3 Ch. App. 5085, (5) (1807) L4 Ves 373. 
(8) (1877) 46 L. J. Oh. 268. (6) (1889) 58 L J. Ch, 662. 


(7) (1852) 2 DeG. M, & Q. 715. 
(8) (1870) 18 M. I. A, 373 (390), 5 B, L, R, 293, 14 W. R LPO, 
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deemed as standing in the relation of kindred to her husband. 
In Chapter XI, section 1, para, 2 of the Dayabhaga, Jimutavahana 
observes as follows : : 

“ Vrihaspati says : in scripture and in ‘the code of law, as well 
as in popular practice, a wife is declared by the wise to be half 
the “body of her husband, equally sharing the fruit of pure and 
impure acts ; of him whose wife is not deceased, half the body 
suryives ; how then should another take his property while half ` 
his person is alive? let the wife of a deceased man, who left no 
male issue, take his share notwithstanding kinsmen‘ (Sakulya), 
a father, a mother or uterine brother be present. Dying before 
her husband, a virtuous wife partakes of his consecrated fire, or 
if her husband die before her, she shares his wealth ; this is a 
primeval law.” 

In another passage, again, in the Dayabhaga, Chapter IV, 
section 2, para 14, Jimutavahana observes as follows : 

“Here Vautaka signifies property given at a marriage. The 
word Yuta, derived from the verb “yu'—to mix—imports 
mixing, and mingling is the union of man and woman as one 
person, and that is accomplished by marriage. Fora passage of 
Scripture (Veda) expresses, ‘her bones become identified with 
his bones, flesh with flesh, skin with skin.’ Therefore, what has 
been received at the time of the marriage is denominated 
Yautaka” To the same effect is Manu (IX, 45, 46) : 

“The husband is even one person with his wife for all 
religious, not civil, purposes. Neither by a sale nor desertion 
can a wife be released from her husband.” : 

The identity of person between husband and wife, thus 
emphatically expounded for religious purposes, is also indicated 
by Vijnaneswara in his Mitakshara where he comments upon 
verse 52 of Book II of the Institutes of Yajnavalkya (see the 
passage translated by Sastri Golap Chandra Sarkar in his 
treatise on Hindu law, 4th edition page 186). The same view 
is luminously expounded by Savara Swami in his Bhasya on the 
Purva Mimansa (Book VI, section 1, sutras 13 to 17). A practical 
application of this doctrine will be found indicated in the case 
of Srinath Das v. Probodh Chunder Das (1), where it is pointed 
out that a Hindu wife’s right to maintenance may beand has, on 
good grounds; been attributed to a kind of identity with her 
husband in proprietary right, though her right may be ofa 
quite subordinate character; but it is by virtue of this right 


(1) (1910) 11 O. L. J. 580., 
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that she gets a share equal to that of a son when partition takes 
place at the instance of male members (West and Buhler, Digest 
of Hindu Law, 3rd Edition, pages 262 and 392). In view of this 
principle, which lies at the root of the Hindu conception of 
martiage, it may be reasonably held, without undue violence to 
the language used in the exception to section 99 of the Indian 
Succession Act, when it is sought to be applied to the case of 
a Hindu will, that a bequest made by a father to the would-be 
wife of his son may be deemed a bequest to a person described 
as standing in a particular degree of kindred to his son. If this 
interpretation is adopted, there can be no room for controversy 
that the bequest in this case is valid. 

The result, therefore, is that the entire bequest must be 
sustained, the decree of the Subordinate Judge affirmed and this 
appeal dismissed with costs. 

Caspersz J.—By his Will, dated the 22nd May, 1889, 
Nabadip Chandra Sarkar provided, zzter aa that the wives 
of two of his sons were to get a quarter share each of his pro- 
perty, and that, if his said sons were not married at his death, 
the gift would take effect (after an intermediate enjoyment by 
the testator’s youngest son) when his sons did marry, It is not 
disputed that the two sons married after the death of Nabadip 


Chandra Sarkar ; that the persons who became their wives were 


in existence when the testator died; and that the plaintiffs 
Nos. 2 and 3 are the sons of those ladies who are not now alive, 
Both the lower Courts have decreed the suit for recovery of 
. possession of the disputed lands upon declaration of the plaintiffs’ 
title as founded on the bequest made by Nabadip Chandra 
Sarkar. The contention of the defendant No.1 the appellant 
in this Court, is that, the bequest being invalid, the plaintiffs 
Nos. 2 and 3 derived no title to the property in suit. 
The arguments at the Bar have turned upon the construction 
of section 99 of the Succession Act, which runs thus: ‘‘ Where 


~a bequest is made to a person by a particular description, and 


there is no person in existence at the testator’s death who 
answers the description, the bequest is void.” 

Exception; “If property is bequeathed to a person described 
as standing in a particular degree of kindred to a specified 
individual, but his possession of it is deferred until a time later 
than the death of the testator, by reason of a prior bequest, or 
otherwise ; and if a person answering the de8cription is alive 
at the death of the testator, or comes into existence between 
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that event and such later time, the property shall, at such later 
time, go to that person, or, if he be dead, to his representatives. ’ 

Section 99 of the Succession Act has been madee applicable 
(by section 2 of the Hindu Wills Act) to Hindu Wills made after 
the 1st September 1870, but the exceptlon has been held to be 
inoperative in the case of Hindus, even when they are governed 
by the Hindu Wills Act, because their law does not permit 
bequests to persons who were unborn at the date of the death 
of the testator. This is the contention of the defendant No. I, 
and, in the alternative, it is urged that the word “kindred” in 
the exception means blood relations and not relations, as here, 
by marriage. I think the defendant No. 1 cannot succeed in 
either view of the case. 

The cardinal rule governing Hindu Wills is that a person 
capable of taking under a Will must be such a person as could take 
a gift inter vivos, and, therefore, must, either in fact, or in con- 
templation of law, be in existence at the date of the death of the 
testator, The daughters-in-law of Nabadip Chandra Sarkar 
were alive wlien he died, though they were not then married to 
his sons. There was no uncertainty as to their existence, and 
the Will made provision for an intermediate enjoyment by one ` 
of the sons. But, even if section 99 be not strictly applicable, the 
word “kindred” in the exception must not be construed in the 
strict sense of the Law of England. The expression “ next-of-kin” 
Occurs in section 22 of the Probate and Administration Act 
(section 199 of the Succession Act), but it is nowhere defined, 
except in the Administrator-General’s Act which is not applicable 
in the present instance. The word &tndved occurs in section 
20 of the Succession Act which, however, is not part of 
the Hindu Wills Act. In the absence of authority, but in 
accordance with the principle of benignant construction enun- 
ciated in Zagore v. Tagore (1), I think that “kindred” should 
not be limited to blood relations when that word is imported into 
a Hindu Will. The testator did not use it, and the test to be 
applied is to ascertain whether a gift to a daughter-in-law is 
lawful under the Hindu Law. As to this, there can be no doubt, 
A daughter-in-law can offer the funeral cake (pinda) to her father- 
in-law, She is capable of receiving a gift from him during his 
life time. It is clear that she can, similarly, take the gift after 
his death. “ . l 

The views I am disposed to adopt are in accord ance with the 


(1) (1872) 9 B, L, R. 377, L. R. I. A, Sup. 47. 
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decision of this Court in Nafar Chandra Kundu v. Ratnamala 
Devi (2), where certain observations of the Privy Council in 
Tagore v, Tagore (3) are cited. “Their Lordships, while adopt- 
ing and acting upon the clear general principle of Hindu Law 
that a donee must be in existence, desire not to express any 
opinion as to certain exceptional cases of provisions by way of 
contract or of conditional gift on marriages or other family 
provisions for which authority may be found in Hindu Law.” 

I agree, therefore, that this appeal must fail and be dismissed 
with costs. 


A, T. M. Appeal dismissed. 
(1) (1910) 13 ©. L, J. 85. (2) (1872) L. R. I. A. Sup. 47 (70). 


Before Mr, Fustice Holmwood and Mr. Fustice D. Chatterjee, 
l H. P, SANDYAL 


Y, 


BHABA SUNDARI DEBI.* 


Defamation, damages for— Written statement of a defendant, defamatory language 

`. Used in—“ Idiot,” “ incompetent,” * perfectly worthless,” if defamatory per 
se—Privilege, absolute and qualifled—English and Indian Law of libel~ 
Words used in self-defence in answer to an attach, if privileged— Party, 
statement of, ina judicial proceeding, if privileged judicial procecding— 
Partition suit, explanation in—Appeal, 


The words “ idiot,” “incompetent” and “ perfectly worthless,” when said in 
reference to the ability of a person to manage an estate, are not in themselves 
defamatory, except in so far as they cast reflections on the capacity of the person 
to do a thing in respect of which, the parties to the suit have no right to com- 
ment, being outside the scope and object of the suit, 

An explanation oalled for in a proceeding filed in a partition suit for the 
removal of a receiver appointed pendente lito, is a judicial proceeding and any 
order made thereon is appealable. 

Under the well-known and long-established rules of Jaw in England, neither 
party, witness, counsel, jury nor Judge can be put to answer civilly or crimin- 
ally for words spoken in office ; and no action of libel or slander lies whether 
against Judges, counsel, witnesses or parties for words written or spoken in the 

course of any proceeding before any Court recognised by law and though the 
words written or spoken, were written or spoken maliciously, without any 
justification or excuse or from personal ill-will and anger against the persou 
defamed. 


Royal Ayuarium v, Packinson (1) referred to. 


* Appeal from Original Decree No. 224 of 1909, against the decree of Babu 
Bankim Chandra Mitra, Additional Subordinate Judge of Burdwan, dated the 
Tth February 1909, . e 


(1) (1892) 1 Q. B, 451. 
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The Court has the power, and ought to have the will, to ckeok any abuse 
of privilege by those who appear before it. A Court ought neither to read out 
in open Court any statement containing defamatory matter or words, nor give 
a copy of the same to any one of the parties but ought to return it to the 
person pointing out that it must be couched in language which@is not defama- 
tory of any oneand kept within the limits of the matter to which he has to 
answer. 

Tn the Indian law, there is no absolute privilege in a defendant making 
a defamatory statement in his written statement, nor would it be an occasion of 
qualified privilege under the well-known English rule that whenever the defend- 
ant has an interest in the subject matter of the communication and the person 
to whom the communication is made has some duty to perform in the matter, 
the oocasion is privileged. 

The English rule is no longer of any effect in India, as the Indian Penal 
Code has expressly made all defamatory statements the subject of criminal 
prosecution unless they fall within the exeeptions to section 499 of the Penal 


Code. 
Angada Ram Shaha v. Nemai Chand Shaha (1) Kali Nath Gupta v. 


Gobinda Chandra Basu (2) and Emperor v. Ganga Pershad (3) referred to, 

Querae—Whether a provision in a penal statute should be’ allowed to over- 
ride those well-known principles of the common law which are applicable to 
civil cases in India where there is no statutory provision to the contrary, 


Appeal by the Defendant. 


Suit for damages for defamation by a defendant in a suit, 
in an explanation in a suit for partition for the removal of the 
Receiver appointed pendente lite. 5 

The facts of the case appear fully from the judgment. 

Babus Dassarathi Sanyal and Sarat Chandra Lahiri for 


the Appellant. 
Babu Shiba Prasanna Bhuttacharya for the Respondent. ` 
G. A V. 


The judgment of the Court was delivered by 


Holmwood J.—This an appeal from the judgment and decree 
of the Additional Subordinate Judge at Burdwan in a suit for 
defamation in which he has given the plaintiff a decree for Rs. 500 
with costs. 

It appears that the defendant was appointed Receiver to the 
joint estate of the Searsol Babus and that the plaintiff a lady 
co-sharer in that estate has in addition a large separate estate of 
her own. 

Her manager Chandra Mohan Das filed a petition in her 
name making allegations of the grossest dishonesty against 


(1) (1896) I. a. R. 23 Calo, 867, 12) (1900) 5 O. W, N, 298, 
(3) (1907) Į. D. R. 29 All, 685 (706). 


a 


Vou. XIV] HIGH COURT. 


the defendant and asking for his removal from the Receivership. 
The defendant was called upon by the Court for an explanation 
and the explanation he submitted is couched in the most inflated 
and exaggérated language showing that he has an imperfect 
knowledge of English idiom and hasa very great feeling of 
rancour towards Chandra Mohan Das, against whom there jis in 
the explanation a great deal which if not privileged is most 
defamatory. 

It appears that Chandra Mohan Das prosecuted the defendant 
criminally and the latter compromised the case and was acquitted. 
The present case is in respect of certain reflections on the lady 
which are.set out in the Subordinate Judge’s judgment and which 


seem to-cover all the allusions there are to the lady in the. 
lengthy explanation. Tie lady who was only told by her-servants: 


what the explanation contained appears to have got the idea that 


she is charged with being:an idiot, incompetent and peee 


worthless and she brought this suit accordingly. 
‘Tne words used do not appear to be in themselves defama- 


tory except in so far as they cast reflections on her management” 


of her independent estate upon which the defendant had no right 


tocomment. This is.the first point pressed before us in appeal- 
and it is not necessary to consider it further: The second point 


is that the explanation is absolutely privileged being the written- 
statements of a party in a judicial proceeding. 

The third point is that it is : protected by qualified privilege 
being made in self defence in answer to an attack. Even therefore 


if the words used go beyond the occasion and are in’ themselves: 


defamatory it is for the plaintiff to prove malice affirmatively, The 
fourth point is that the lady was not examined in Court and the 
real meaning of the words used was not explained to her and she is- 
not therefore able to affirm that she has suffered any damage. 
This last point is immaterial. Sg : 
The two questions of 'privilege are the E points--for: 
the purpose of disposing of the case. The explanation was called’ 
for in a proceeding filed in the partition suit No. 333 of 1896; the 
Receiver being appointed pendente iite, for his removal. s 
This is a judicial proceeding and any order made thereon is 
appealable, to the High Court. 
Under the well- known and long established rules of law in. 
England the occasion would be absolutely privileged as Lopes 
L. J. -says in Royal Aquarium vV. Packinson on peers 


az 7 (1); (1892) 1. Qi Beat p: 451, Peat gis o prone 
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establish beyond all question that neither party, witness, counsel, 
jury, nor Judge can be put to answer civilly or criminally for 
words spoken in office ; that no action of libel or slander lies 
whether against Judges, counsel, witnesses or partie? for words 
written or spoken in the course of any proceedings before any 
Court recognised by law and thus though the words written or 
spoken were written or spoken maliciously without any justification 
or excuse, or from personal ill-will and anger against the person 
defamed.” The Court has the power and ought to have the will, 
to check any abuse ofthis privilege by those who appear before it. 
What the Subordinate Judge to whom the explanation was submit- 
ted, ought to have done was not read it out in open Court nor to 
give a copy of it to the plaintiff but he ought to have returned it to 
the Receiver pointing out that it must be couched in language 
which was not defamatory of any one and kept within the limits of 
the matters to which he had to answer. The case of Hatdar Aii 
v. Abru Mia (1), does not touch the matter before us. That 
was a case of a voluntary statement made by a witness in the box 
which there was previous authority for holding was not within 
the proviso to section 132, Evidence Act. Whether this ruling is 
inconsistent with the rule laid down by Lopes L. J., we need, 
not enquire as the case before us is excepted from the rule by 
the Indian authority of Augada Ram Shahav. Nemai Chand 
Shaha (2). We are, therefore, of opinion that absolute privilege 
does not apply to this case. Nor upon the same authority would 
it be an occasion of qualified privilege under the well-known 
English rule that whenever the defendant has an interest in the 
subject matter of the communication and the person to whom the 
communication is made has some duty to perform in the matter 
the occasion is privileged,” 


That rule appearsto be no longer of any effect in India as 
the Indian Penal Code has expressly made all defamatory state- 
ments the subjects of criminal prosecution unless they fall within 
the exceptions to section 499. 


Had the matter been res integra one of us would have been 
inclined to hold that a provision in a penal statute should not be 
allowed to override those well-known principles of the com- 
mon law which are applicable to civil cases in India where there 
is no statutory provision to the contrary. 

But we feel ourselves bound by the decision of-this Court in 


e 
(1) (1905) 2 0, L, J. 105, I, L, B,.82 Calo, 756, (2) (1896) L L. R. 23 Oale. 867. 
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Augada Ram Shaha v. Nemai Chand Shaha (1), which has never 
been dissented from and the principle of which has been followed 
in Kak Nath v. Gobinda (2) and in Emperor v. Ganga Prasad (3) 
But we think under the circumstances that the damages 
awarded by the Subordinate Judge are very excessive and we 
accordingly modify his judgment and decree and award Rs. 100 
only to the plaintiff as damages. Each party to bear its own costs 
in both Courts. 

H. P. C. Decree modified. 
(1) (1896) I. L. R. 23 Calo. 867. (2) (1900) 5 0. W. N, 293. 

(8) (1907) I.L. R. 29 All. 685 (796). 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
DEOKI NANDAN SINGH 


v. 
BANSI SINGH.* 

Appeal—Under-statement in valuation—Valuation according to ‘deoree-holder's 
statement--Sale proolamation— Civil Procedure Code (Act :V of 1908), 
Seos. 2, 47, O. 21, Rule 66, Sub-rule (2), cl, (e).—Order, when decree, 

An order by which the value of the property directed to be sold under thé 
decree has been assessed at a certain figure according to the statement of the 
deoree-holder after rejecting the application of the judgment-debtor for time 
to prove higher value, is not appealable, 

Sivagami v. Subrahmania (1) approved. 

Whether an order isa decree within the meaning of section 2 of the 
Code of Civil Procedure, depends upon its nature and contents, 

An order to be a decree must conclusively determine the rights of 
the parties. 

Appeal by the Judgment-debtor. 
Objection by the judgment-debtor under Order 21, Rule 66, 

Sub-Rule 2, Cl. (e) of the Code of Civil Procedure as to the 

value of property as given in the sale proclamation. 


‘The material facts and arguments appear from the judgment, 

Babu Rulwant Sahay for the Appellant. 

Babus Foy Gopal Ghosha and Hari Bhusan Mukerjee for the 
Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order 
made by the Court below by which the value of the property 


* Appeal-from Order No. 217 of 1910, against the order of Babu Bashi 
Bhusan Sen, Subordinate Judge of Gya, dated the 10th May,,.1910. 


saat Bee] see Lachman Pershad v. Ganga Pershad, (1910) 15 C. W.N. 
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te 


CIVIL, directed to be sold. under the decree has. been assessed at a 
1911. : certain figure according to the statement of the decree-holder. 

Deoki Poca Singh A preliminary objection has been taken to the hearing of 

sy, the appeal on the ground that the order is not ‘one under 

Bansi Singh. section 47 of the Code of 1908, that it is not a decree within the 

_Mookerjee, J. meaning of section 2 of the Code and is consequently not 


appealable as such. In support of this view, reliance has been 
placed upon the decision of the Madras High Court in the case 
of Sivagami Achi v. Subrahmania Ayyar (1). 

In support of the appeal, reliance has been placed, on the 
‘other hand, upon the cases of Szvasami Naickar v. Ratnasami 
Naickar (2), Ramessur Proshad Singh x. Rai Sham Krissen (3) 
and Ganga Prosad v. Raj Coomar Singh (4). 

In our opinion the decision of the question whether the 
order in controversy is a decree within the meaning of section 2 
of the Code must depend upon its nature and contents. The 
learned vakil for the appellant has contended that every judicial 
order made in the course of execution proceedings is an order 
under section 2 of the Code and is consequently appealable as a 
decree. In view of the decision of this Court in the case of 
Behary Lal Pundit v. Kedar Nath Mullick (5) this position 
cannot possibly be maintained. It was there pointed out that: 
an ‘interlocutory order in the course of the execution proceeding 
which decides, for instance, a point of law arising incidentally 
or otherwise, is not a decree within the meaning of section 2 of 
the Code of 1882. It is reasonably plain from the terms of 
section 2 that an order to be a decree must conclusively 
determine the rights of the parties. If any other view were 
adopted, the result would be thatan appeal would be preferred 
against every order in.the course of execution proceedings ; in. 
other words, proceedings in execution could be arrested at every 
stage by an appeal on behalf of the judgment-debtor. This 
could hardly have been contemplated by the framers of the Code. 
It has also been suggested by the learned vakil for the appellant 
that if this order is not now set aside, he may be prejudiced 
later on, in the event of an application to set aside the execution 
sale on the ground of material irregularity and substantial injury. 
In our opinion, this. apprehension is entirely groundless. The 
order does not involve a judicial adjudication of the value of the 


(1) (1908) I, L. R. 27 Mad, 259. (3) (1901) 8 ©. W. N, 257.. 
. (2) (1900) I, L'R. 23 Mad. 568, (4) (1903) J. L, R. 30 Cale, 617, 
i (5) (1891) I. L, R, 18 Calc, 469. f 
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properties which would be binding upon the parties in -any 
subsequent proceeding. The application of the judgment-debtor 


for time was refused and the Court proceeded to assess the value neji N 


of the propefty according to the statement of the decree-holder. 
The decree-holder with full notice of the assertion of the 
judgment-debtor that the true value of the property is very 
much higher than what has been mentioned in the sale procla- 
mation, proceeds to sell it at his risk, and if after the sale any 
question arises as to the true value of the property it must be 
determined in the proceedings under rule 90, Order 21 of the 
Code. We may observe that the decision of the Madras High 
Court in the case of Szvasami Naickar v. Ratuasami Natckar (1) 
which was followed by this Court in the case of Ramessur 
Proshad Singh v. Rai Sham Krissen (2) has been overruled in 
the case of Swagami Achi v. Subrahmania Ayyar (3), where the 
learned Judges of a Full Bench of the Madras High Court also 
dissented from the decision of this Court in Ganga Prosad v. 
Rat Coomar Singh (4). Weare inclined to hold that the view 
taken in Szvagami Achi vw. Subrahmania Ayyar (3) gives effect 


to the true intention of the Legislature. In this view, it is not 
necessary to consider the question raised in the cases of asht. 


Pershad Singh v. Jamuna Pershad Sahu (5) and Saurendra 
Mohan Tagore v. Hurruk Chand (6), namely, to what extent is it 
obligatory upon the executing Court to hold an investigation 
into the value of the property sought to be sold by the decree- 
holder. But it may be observed that the observations of the 
Judicial Committee in the case of Saadatmand Khan w. Phul 
Kuar (7) indicate that an elaborate investigation is not necessary. 
The decree-holder runs a risk, if he puts’in a valuation which is 
manifestly erroneous; if it is established later on, that the 
judgment-debtor has suffered substantial injury by reason of such 
under-valuation, the sale is liable to be set aside under the 
provisions of the Code. i 
We may further point out that if the contention of the 
„appellant prevails, whereas, there would be only one appeal 
under the Code from a decision upon the question of valuation 
in the course of proceedings for reversal of the sale under Rule 90 
of Order 21; there would be a first and a second appeal against 


(1) (1900) I. L. R. 23 Mad. 563, (4) (1903) I. L. K. 80 Calo. 617, 
(2) (1901) 8 0. W. N. 257. 15) (1904) I. L, R. 31 Calc.-922, 
(3) (1903):1, L. R. 27 Mad, 259. (6) (1907) 12 C. W. N. 542, 
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an order for assessment of valuation antecedent to the sale. This 
could hardly have been intended by the Legislature. 

The result, therefore, is that the preliminary objection is 
allowed and the appeal is dismissed with costs. We assess the 
hearing fee at three gold mohurs, 

- Let the record be sent down at once. 
A. T.M. Appeal dismissed. 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
PROMOTHO NATH KUMAR 


V. 


NILMANI KUMAR 


Tenure-holders or occupancy raiyats, entry in record as—Status, question of — 

» If and when binding on landlords—Estopyel— 

- Tenancy, nature of, how to be determined—Lzase, construction of—Conduct 
of parties, subsequent, if and when may alter nature of tenancy, 


Lease, entry in, 


The true test of a raiyati interest is to see in what condition the land 
was when the tenancy was created. lf raiyats were already in possession of 
the land and the interest created was a right not to the actual physical 
possession of the land, but to collect rents from those raiyats, that is not a 
raiyati interest. 

Durga Prosunno v. Kalidas (1) referred to, 

Where the Plaintiffs purchased a tenancy at a sale held in execution of a 
decree for arrears of rent and after their purchase executed a Kxbuliyat (lease) 
in favour of their superior landlords, the nature of the tenanoy must be deter- 
mined primarily with reference to the lease, 

Where a lease reoited that there were resident tenants on the land demised, 
that it was a lease for a term of 12 years and yet was regarded as a temporary 
tenancy and that the lessee was to hold the land either in khas or by letting it 
out to tenants : 

ni Held—That each of these three elements serves to indicate that the 
interest created in favour of the lessees was that of tenure-holders, 

Midnapure Zemindary Company Ltd. v. Sham Lal Mitter (2) referred to. 

Where the terms of the original grant are ambiguous, the subsequent’ 
conduct of the parties may be looked into to ascertain. the nature of the tenanoy 
in its inception. Where, however, the terms of the original grant are unam- 
biguous, it can not be laid down as an invariable Proposition of law that the. 
nature of the tenancy is necessarily altered by the subsequent conduct of | 
the parties. 

Midnapure Zemindary Company Ltd. v. Bamapada Roy (3) referred to, 

2 Appeal from Appellate Decree No. 2189 of 1908 against a decree of 8. K. 
Mullick, Esq., District Judge, Hooghly. dated the 16th J aly, 1908, confirming 


that of Babu Pulin Behary Bose, Settlement officer, Chinsurah, dated the 3lat 
March 1908, ` 


(1) (1881) 9 CeL. R, 449, -(2) (1910) 15-0..W, N 218, 
. (8) (1908) 13 ©. L. J. 485, l 
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. Midnapure Zemindary Company Ltd, v. Sham Lal Mitter a) explained 
and distinguished., 

The subsequent conduct of the,parties may, in certain circumstances, alter 
the nature of thg tenanoy for the benefit of the under-tenants bnt it can not 
be held that, after A has granted a lease in favour of B, and B has granted a 
sub-lease in favour of C, A and B by any conduct of theirs can prejudice 
the position of O., sd 

Mohesh Jha v. Manbharan Mia (2) referred to. 

Subsequent conduct, while it may throw light upon the nature and origin 
of a tenanoy. can not be taken to affect its terms. 

Baidya Nath Mondal v, Sadhuram Misri (3) referred to. 

The mere description of a tenancy as a jote, does not conclusively shew its 
true nature. It is open to a stranger to show: that, although the tenancy is 
described ag a jote, its real character is that of a tenure, 

Syed Nawab Ali Chowdhry v. Hemanta Kumari Debi (4) referred to, 


Appeal by the Plaintiffs. 
Suit under section 106 of the Bengal Tenancy Act for 
amendment of an entry in a record of rights. 


The facts of the case appear fully from the judgment. 

Babu Foy Gopal Ghosha for the Appellants. 

Babus Fyott Prasad Sarbadhikari and Biraj Mohan 
Mojumdar for the Respondent. .. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action commenced by them under section 106 of the 
Bengal Tenancy Act. It appears that the plaintiffs have been 
recorded as tenure-holders in the record-of-rights, and their prayer 
is that the record may be amended and they be described as 


occupancy-raiyats. The Courts below have concurrently found 


that the plaintiffs are tenure-holders, and that the entry in the 
record represents the correct state of affairs. 

On behalf of the plaintiffs appellants, it has been contended 
that their status is determined by the lease granted to them on 
the 27th September, 1898; that, upon a true construction of 
that document, it ought to be held that they are occupancy- 
raiyats ; that, at any rate, in so far asthe superior landlords 
defendants are concerned, they cannot be allowed to question 
the correctness of the allegations in that instrument, and that, 
in so far as the under-tenant defendants are concerned, as they 
did not substantially resist the claim in the original Court, the 
suit ought not to have been dismissed as against them. In our 


(1) (1910) 15 ©. W. N. 218. (3) (1904) 8 C. W. N. 781. 3 
(2) (1901) 5 0, L. J, 522. (4) (1903) 8 ©., W.. N. 117, 
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‘opinion. each of these points is unsustainable, ʻand must be 
over-ruled. i 

In so far as the question of the status of the plaintiffs is 
concerned, the Courts below have held that that qhestion must 
be answered with reference to the terms of the lease of the 24th 
June 1874, by which the tenancy was apparently created. This 
view is manifestly sound. The plaintiffs are purchasers of the 


‘tenancy at a sale held in execution of a decree for arrears of rent, 


and, after their purchase, they have executed a kabuliat in favour 


of their superior landlords, on the 27th September, 1898. The 
„nature of the tenancy, therefore, must be determined primarily 


with reference to the lease of the 24th June, 1874. ` That docu- 
ment, in our opinion, shews that the tenant who accepted that 
lease was a tenure-holder, The lease recites, in the first place, 
that there were resident tenants on the land demised ; in the 
second place, it shews ‘that it was a lease for a term of 12 years, 
and yet was regarded as a temporary tenancy ; in the third place, 
it provides, that the lessee was to hold the land either in kas . 
or by letting it out to tenants. Each ef these three elements 
serves to indicate that the interest created in favour of the 
lessees was that of tenure-holders. As was pointed out by 
Mr. Justice Field in the case of Durga Prosunno v. Kalidas (1), 
the true test of a raiyati interest is to see in what condition the 
land was- when the tenancy was created. If raiyats were already 
in possession of the land, and the interest created was a right 
not: to the actual physical possession of the land, but to collect 
rents from those raiyats, that is not a raiyati interest. The 
recital in-the lease of the 24th June, 1874, shews that there were 
resident tenants in occupation of the land at the time, and, as 
khudkasht raiyats would not ordinarily be liable to be ejected, 
the lessees could hold possession of the land-only by receipt of 
rents from their tenants. In the second place, although the 
tenancy was for a term of 12 years, it was described as temporary. 
‘That would hardly be an appropriate description if the intention 
‘of the lessor was to create in the lessee the interest of.an 
occupancy-raiyat, -because if the lessee became an occupancy- 


:raiyat, he could not,’ under ordinary circumstances, be ejected 


at the-expiration of the term of the tenancy. In the third place, 
the lease provided that the tenant was to hold possession either 
in kas or by letting it out to tenants. This, as pointed out in the 
case of Midnapure. Zemindary Company Lid. v. Sham LalMitter r (2) 


(1) (1881) 9:0, LeB. 449.. - (2) 41910) 15 O.W; N, 218, - 
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would indicate tbat the interest of the lessee was that of 
a tenure-holder. But although the lease of 1874 indicates that 
the tenancy in its inception was a tenure, the learned vakil 
for the appellants has contended thåt the nature of the tenancy 
must be determined with reference to the subsequent conduct 
of the parties, and he has.placed considerable reliance upon the 
later lease of the 27th September, 1898, in which the tenancy 
is described as an occupancy holding. Now, the decision in the 
case of Midnapure Zemindary Company Ltd. v. Sham Lal 
Mitter (1), no doubt lays down broadly that, in deciding the 
question of the character of a holding, not only the origin of the 
tenancy, but also the subsequent conduct. of the parties should 


be taken into consideration.. This statement is, in our opinion, . 


too comprehensively formulated, and one of the cases upon 
which reliance was placed by the learned Judges, namely, the 
case of Midnapore Zémindary Company Lid. v. Bamapada 
Roy (2) does not furnish any authority for this proposition. The 
learned Judges who decided that case merely laid down that, 
if the terms of the original grant are ambiguous, the subsequent 
conduct of the parties may be looked into to ascertain the 
nature of the tenancy in its inception. Where, however, as 
here, the terms of the original grant are unambiguous, it cannot 
be laid down as an invariable proposition of law that the nature 
of the tenancy is necessarily altered by the subsequent conduct 
of the parties. It would be very difficult to hold, at any rate, 
that by the subsequent conduct of the parties the nature of the 
tenancy might be altered to the detriment of the under-tenants. 
The decision of this Court in the case of Mohesh Fha v. Man- 
bharan Mia (3), perhaps, shews that the subsequent conduct of 
the parties might alter the nature of the tenancy for the benefit 
of the under-tenants ; but, on no intelligible ground can it be 
` maintained that, after A has granted a lease in favour of B, and 
B has granted a sub-lease in favour of C, A and B by any conduct 
of theirs could prejudice the position of C. 

- The learned vakil for the appellants further contended that, 
in so far as the under-tenants were concerned, they had not 
resisted the suit in the Court of first instance, and, therefore, that 
the case ought to be further investigated. It is clear, however, 
that these defendants may support the decision pronounced in 
their favour by both the lower Courts, and they are entitled to 
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contend that the recital in the lease of 1898 could not, in any 
way, affect their position. We may further point out that the 
case of Baidya Nath Mondal v. Sadhuram Misri (1), shews that 
conduct subsequent, while’ it might throw light *upon the 
nature and origin of a tenancy, could not be taken to affect its 
terms. It may also be observed, as pointed out in the case of 
Syed Nawab Ali Chowdhry v. Hemanta Kumari Debi (2), that 
the mere description of a tenancy as a jote, does not conclusively 
shew its true nature. It is undoubtedly open to strangers to 
shew that, although the tenancy is decribed asa jote, its real 
character is that of a tenure. Under these circumstances, we 
must hold that the view taken by the Courts below is correct, 
and that the nature of the tenancy, as indicated by the lease of 
1874, has not been affected by the lease of 1878. The result, 
therefore, is that the decree of the Court of appeal below is 
affirmed, and this appeal is dismissed. There will be no order 
for costs, as the landlords have not resisted the appeal, and the 
under-tenants, so far as they are concerned, have already been 
paid their costs in this Court by the appellants. 


H, P.C. Appeal dismissed. 


(1) (1904) 8 0. W, N. 751, (2) (1908) 8 C. W. N, 117. 





Before Mr. Fustice Chitty and Mr. Fustice N. Chatterjee. 


INDU MEAH 
v. 
DAR BAKSHA BHUAN.* 


Civil Procedure Code (Act V of 1908), O. 41, Rr. 4, 11 and 21—Deoree 
ex-parte against some of the defendants—Affirmance on appeal, non- 
contesting defendants being no party to it—dpplication to set aside - 
ex-parte decree—Jurisdiction of original Court to entertain such an 
application, when appeal has been disposed of by the appellate Court, 


The lower appellate Court passed a decree for possession of certain lands 
in favour of the plaintiff againt defendant No. 1 who alone contested the suit, 
and an ew-parte decree against the remaining defendants Nos. 1 to 4. An 
appeal being preferred by defendant No 1, in which the plaintiff alone was 
the respondent, the decree was affirmed under Order 41, Rule 11 of the Code of 
Civil Procedure. Defendant No. 2 thereupon applied to the lower appellate 
Court to set aside the ew-parte decree against him ; 

Held, that the lower appellate Court had the jurisdiction to entertain the 


e a 
® Appeal from Original Order No. 54 of 1910, against the order of 
Babu Tarak Chandra Das, Subordinate Judge of Chittagong, dated the 9th 
October, 1909. 


Vou. XIV.] HIGH COURT. 


application inasmuch as the present applicant was nota party to the appeal 
which affirmed the lower Court’s deoree under Order 41, R.11 of the Code of 
Oivil Procedure, and the decree being affirmed in his absence could not be 
said to be bineling on him as he had no opportunity of shewing cause. 
Dhonai Sardar v. Tarak Nath Chowdhury (1) distinguished. 
Appeal by the Petitioner, Defendant No. 2. 


Application to set aside an ex-parte decree. 


The material facts appear from the judgment. 

- Babu Mohendra Nath Roy (with him Babu Kishna Prashad 
Sarbadhicary) for the appellant. This was an application under 
Order 41, Rule 21 of the Code of Civil Procedure. The lower 
Court had the jurisdiction to entertain the application. The 
words “ Appellate Court ” in the section means the Court which 
heard the appeal and decreed it ex-parte. There are cases which 
lay down that when a decree has been affirmed by the appellate 
Court, an application for amendment or alteration of the decree 
lies to the appellate Court. In all those cases the applicant for 
setting aside the ex-parte decree or for altering it, was a party in 
the appellate Court, which affirmed the decree of the lower Court. 
In the present case the petitioner was not a party in the appeal 
which was dissmissed by the High Court under Order 41, Rule 
11 of the Civil Procedure Code; and the decree which was 
affirmed in his absence was not binding on him, as he had no 
opportunity of shewing cause against it. The word “decree” in 
Order 9, Rule 13 of the Code means ex-parte decree, and not any 
other decree. The case of Peary Mohan Mukherji v. Mohendra 
Nath Manna (2) is not good law. 

Babu Surendra Nath Guha, for the respondent, The appli- 
cation was not maintainable in the lower Court. All the decided 
cases show that the jurisdiction of a Court of first instance to 
amend or alter a decree is ousted by confirmation of that decree 
on appeal. See Uma Sundari Devi -v. Bindu Bashini 
Chowdhrant (3), Sarat Chanara Dhal vy. Damodar Manna (4), 
Damodar Manna v. Sarat Chandra Dhal (5), Brij Narain v. 
Tejbal Bikram Bahadur (6). Munisami Naidu v, Munisami 
Reddi (7), Asma Bibi v, Ahmad Husain (8), Kumar Rameswar 
Malia v. Bhaba Sundari Debi (9), Aghore Kumar Gangult y, 
Mahomed Musa (x10) and Abbas Khan v. Nibarani Dassi (11). 


(1) (1910) 12 0. L. J. 53, (6) (1910) I. L. R. 32 All. 295 ; 11 0. L.J. 560. 
(2) (1906) 4 C, L. J. 566. (7) (1898) I. L. R, 22 Mad. 293. 

(8) (1897) I. L R.24 Calo. 759. (8) (1908) I. L. R. R. 30 AJl. 290. 

(4) 1908) 12 0. W. N. 885. (9) (1909) ILO. L.J 81. 

(5) (1909) 13 0. W. N. 846. (10) (1909) 11 ©. L, J. 155. 


(11) ,1910) 11 O. L, J. 159. 
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In the case of Sri Gobind Singh v., Gangatri Pershad Siugh (1), 
it was held that the Court of first instance had no jurisdiction to 
entertain an application by the non-appealing defendant, when 
the decree was confirmed on an appeal by the other defendants. 
See also the cases of Dkonat Sardar v. Tarak Nath Chowdhury (2), 
Rumud Nath Roy Chowdhury v. Rat Fotindra Nath Chowdhury(3) 
and the case of Kalitada Sadhu v. Matilal Fouzdar (4), 
where it was held that any one of the defendants may appeal 
against the whole decree, and the appellate Court may reverse 
or modify the decree in favour of all the defendants. 

Currry J.—Can a party bea loser by a decree in which he 
is no party? Each defendant had a right of appeal against that 
decree. ‘Defendant No. 2 hada right to filea separte appeal, 
then how could the High Court decree bind him ? 

The case of Haji Ashfaq Husain v, Lala Gauri Sahai (5) 
supports me. 

-Babu Krishna Prasad Sorbadhicary, in reply referred to the 
case of Monomohint Chowdhurani v. Nara Narayan Roy Chow- 
dhurt (6). G. A. V. 

The judgment of the Court was delivered by 

l Chitty J.—This is an appeal from an order of the second 
Subordinate Judge of Chittagong refusing the petitioner’s appli- 
cation to set asiee an ex-parte decree under Order 41, Rule 21 
of the Civil Procedure Code. The learned Subordinate Judge 
decided that he had no jurisdiction to entertain the application. 
It appears that the plaintiff brought a suit for possession of 
certain land against five defendants, basing his title on a lease 
from defendant No. s, and alleging that defendants Nos. 1 to 4 
were trespassers. - The Court of first instance found that the 
land belonged jointly to all five defendants and on 14th February 
1908 gave the plaintiff a decree for one-fifth of his claim, and for 
possession jointly with defendants Nos. 1 to 4. The plaintiff 
appealed against the decree making all the defendants respondents 
but defendant No.1 alone appeared. On 22nd December 1908 
the lower appellate Court varied the decree of the Court of first 
instance and gave plaintiffa decree for the whole land. That 
decree, was ex-parte so far as the defendant No. 2 (the petitioner 
appellant before us) was concerned. The defendant, No. I pre- 

«ferred an appeal to this Court making the plaintiff alone respon- 
dent, and his appeal was summarily dismissed under Order 41, 


(1) (1907) 6 0. L J- 542. (4) (1908) 9 C. L. J. 461. - 
(2) fe 12 0. L. J. 53.. (5) (1910) 18 O. L. J. 851; 15 0, W. N, 370 P, O, 
(8) (1911) 18.0, L. J. 221, (6) (1899) 4 0. W. N. 456, 
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Rule rr on 13th May 1909. On 28th July 1909 defendant No, 2 OIvin, 
applied to the lower appellate Court under Order 41, Rule 21 1911. 
for a rehearing of the appeal in that Court as against him, and Indu Meah 
his application, as we have said, has been dismissed. The sole v. 

: A A : Dar Baksha Bhuan, 
point for our determination 1s whether the lower appellate Court poo 
° had jurisdiction to entertain the application. In the petition of Chitty, J. 

objection filed by the plaintiff the only objection taken to the z 
jurisdiction of the lower appellate Court was that by virtue of the 
appeal by defendant No. 1 to this Court and its dismissal under 
Order 41, Rule 11, the decree of the lower appellate Court had 
become the decree of this Court, and that it was therefore this 

— Court alone which could entertain the application of defendant 
No. 2. From the judgment of the second Subordinate Judge it 
appears that there was a second objection, namely, that the lower 
appellate Court which passed the ex-parte decree was the Court of 
the Additional Suborainate Judge which has since been abolished 
and not that of the Subordinate Judge. We may say at once 
that there is no force in this objection and it has not even been 
argued before us. 

Turning to the real point in the case we are of opinion that 
the various decisions dealing with amendment of decrees and 
reviews of judgment, which have been cited in arguments, are 
not of much assistance. They turn upon a different state of facts 
and upon different sections of the Civil Procedure Code, Some- 
what more in point are those cases which decide that an original 
Court, can entertain an application to set aside an ex-parte 
decree even where the applicant has preferred an appeai against 
that decree to a higher Court. See Damodar Manna v. Sarat 

` Chandra Dhal (1) and Kumud Nath Roy Chowdhury v. Rat 
_Fotindra Nath Chowdhury (2). In those cases, however, the 
application to set aside the ex-parte decree was made while the 
appeal against it was pending and not finally disposed of. The 
case of Dhonat Sardar v. Tarak Nath Chowdhury (3) more 
closely resembles the present inasmuch as the application there 
was made after the disposal of the appeal preferred by the other 
defendants. At the same time it is not clear from the report 
or from the file of that case in this Court, which we have 
examined, that defendant No. 7 in that case was not made a 
party respondent to the appeal of defendants Nos. 1 and 4 which 
was dismissed. In the appeal before us it is certain that the 
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present appellant was no party to the appeal of his brother 
defendant No. 1 even in name so that that case may be distin- 
guished on that ground. If it were not distinguishable, it might 
have been necessary to consider whether the point should not 


be referred to a Full Bench : for, with all respect to the learned i 


Judges who decided that case, we entertain doubts as to the 
correctness of their decision. It appears to proceed upon the 
ground that because the appellate Court could under section 544 
of the Civil Procedure Code of 1882 on an appeal by two of the 
defendants, have reversed the decree appealed from in favour 
of all, it must have acquired jurisdiction over the cntire subject 
matter and was competent to come to a determination in regard 
to the same as between all parties to the suit, and that that 
jurisdiction continued throughout. This, however, seems to lose 
sight of the fact that the power to pass a decree in favour of 
parties who are absent and who have not asked for such relief, 


‘was expressly conferred by section 544 of the Civil Procedure 


Code of 1882, now represented by Order 41, Rule 4 and supple- 
mented by Rule 33. There can after all be no harm in deciding 
in a man’s favour, even in his absence and without any direct 
request by him. But the converse does not necessarily follow, 
and indeed it is a well established principle of our jurisprudence 
that no person is bound by a decree passed against him in his 
absence ‘and against which he has had no Opportunity of 
showing cause. 

Upon the undoubted facts of the present case it is difficult 
to see how the decree of this Court to which the present 
appellant was not a party even by name and of which he had 
no notice can be said to be a decree against him, 

As a matter of convenience it is obvious that the lower 
appellate Court is in a much better position to deal with the 
present application than this Court as the default in appearance 
took place in that Court, 

For these reasons we think that the learned Subordinate 
Judge had jurisdiction to entertain the application, and we 
accordingly set aside his order of dismissal, and remand the case 
to the lower Court for hearing and disposal of the application on 
the merits, The appellant’s costs of this appeal must be paid by 
the respondent. We fix the hearing fee at 2 gold mohurs, 


A., N.R. C. Appeal allowed, case remanded, 
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Before Mg. Fustice Mookerjee and Mr. Fustice Caspersz. 
KRISHNA DAS LAHA 


°. V. 
HARI CHARAN BANERJEE.* 


Court-fees Act (VII of 1870), Seo. 1—Plaintif s valuation, if conclusive—Suit 
to restrain collection of rent— Relief, value of, 


The plaintiff in a deolaratory suit with consequential relief is not at 
liberty under section 7 of thz Court-fees Act to fix arbitrarily the value of the 
relief claimed by him. 

Umatul v. Nauji (1) followed, 

Hari Sanker v, Kali Kumar (2) doubted. ° 

Where the plaintiff sues for a declaration of his title and for an injunction 
to restrain the defendant, who was declared by the Settlement Officer to be 
entitled to collect rents from the cultivating raiyats, from so realising rent, the 
value of the relief sought is the value of the disputed property. 

Ganapati v. Chath (8) followed. 


N 
Q 


Application for revision by the Defendants. 
Suit for declaration of title and for injunction. 


The material facts and arguments appear from the judgment. 
Mr. Sinha and Babus Debendra Nath Ghose, Narendra 

Chunder Bose and Charu Chandra Biswas for the Petitioner, 
Babu Hara Chunder Chuckerbutty for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law which calls 
for decision in this Rule is, whether the suit as framed was cog- 
nisable in the Court of the Munsiff or in that of the Subordinate 
Judge, The plaintiff alleges that he is the owner of the property 
in dispute and that he is entitled to collect rent from the culti- 


vating raiyats at specified rates. His grievance is that in 
proceedings under Chapter X of the Bengal Tenancy Act, some 
of the defendants have got themselves registered as the persons 
entitled to collect rent from the cultivating raiyats. He, therefore, 
prays for declaration of his title and for an injunction to restrain 
the defendants from collecting rent from the cultivating raiyats. 
He describes his suit as one for declaration of title with 


* Civil Rule No. 4933 of 1910, against the decision of Babu Pares Nath 
Chatéerjee, Subordinate Judge of Khulna, dated the 13th September, 1910, 
reversing that of Babu Debabrata Mookerjee, Munsiff of Satkhira, dated the 
14th September, 1909. 


e 
(1) (1907) 6 O. L, J. 427. (2) (1805) I. L. R. 32 Cale. 734. 
(3) (1889) 1, L, R. 12 Mad, 228. ` i 
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consequential relief and values the reliefs claimed at Rs. 500. The 
defendants objected that the value of the property in dispute 
is at least Rs. 5,000, and that the suit is not maintainable in the 
Court of the Munsiff. Upon these pleadings, the Minsiff took evi- 
dence upon the question of the value of the property and came 
tg the conclusion that it was worth from Rs. 4,000 to Rs. 5,000. ° 
In this view, he held that he had no jurisdiction to try the suit 
and returned the plaint for presentation to the proper Court. 
The plaintiff then appealed to the Subordinate Judge and con- 
tended that under section 7, sub-section (4), clauses (2) and (æ) 
of the Court Fees Act, 1870, he was entitled to value the relief 
sought at any figure he chose and that Court fees had to be paid 
upon such amount which also determined the jurisdiction of 
the Court under section 8 of the Suits Valuation Act, 1887. 
The learned Subordinate Judge gave effect to this contention 
and held upon the authority of the decision of this Court in the 
case of Hart Sanker Dutt v. Kali Kumar Patra (1), that the 
Court as well as the defendants were bound to accept the valuation 
arbitrarily fixed by the plaintiff, in other words, that whatever 
the real value of thé subject-matter in controversy might be, | 
the Court had no jurisdiction to adjudicate upon the question of 
the just and proper valuation of the suit. Weare now invited 
by the defendants to hold that this order is erroneous. In.our 
opinion, there is no room for serious controversy that the order 
cannot be supported. 

In the first place, as was pointed out by this Court in the 
case of Umatul Batul v. Nauji Kuar (2), upon a true construc- 
tion of section 7 of the Court Fees Act and a consideration of 
the history of the legislation on the subject, the proposition 
cannot possibly be maintained that the plaintiff is entitled to 
fix arbitrarily the value of the relief claimed by him. The learned 
vakil for the plaintiff is not prepared to question the reasonable- 
ness of this view, but he places reliance upon the decision of this 
Court in the case of Hard Sankar Dutt v, Kali Kumar Pattra (1), 
and ‘presses for a reference of the question to a Full Bench for 
decision. It is not necessary in our opinion to adopt the course 
suggested, because the facts of the litigation in- Harz Sankar 
Dutt v. Kaki Kumar Pattra (1) were very peculiar, and till 
another case arises, precisely of the same description, the con- 
sideration of the question, whether the view adopted in that 
case can besupported on principle, may be deferred. But it is 

(1) (1905) I, L, R. 32 Cale, 734, (2) (1907) 6 O, In J. 427, 
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- worthy of note that the case mentioned seems to stand by itself 


and cannot be reconciled with the earlier decision of this Court 
in Botdya Nath Adya v. Makhan Lal Adya (1). It cannot be 
disputed for a moment that if the view suggested on behalf of 
the plaintiff is accepted, questions, in controversy relating to 
property of considerable value may be tried in a Court in which 
the Legislature never intended that matters of that description 
should be litigated. To adapt to this case, the language used by 
their Lordships of the Judicial Committee in Run Bahadur 
Singh v. Lucho Koer (2), if the construction of section 7 of the 
Court Fees Act suggested by the plaintiff were adopted, the lowest 
Court in India might determine finally the title to any property 
in the empire. The matter, it may be observed, is not one of 
form-but of substance. If the suit is tried in a Court of com- 
petent jurisdiction (in this case the Court of the Subordinate 
Judge), a first appeal might lie to this Court and possibly an 
appeal to His Majesty in Council. On the other hand, if the suit 
is tried in the Court of the Munsiff, an appeal would lie to the 
District Judge, and only a second appeal to this Court in which 
questions of fact could not be investigated. We, therefore, 
adhere to the view taken in the case of Uimatul Batul v. Nauji 
Kuar (3), as well founded on first principles, and justified by the 
plain construction of the Act as also the history of the legislation 
on the subject. A 

We may add that in the case before us, the plaintiff, 
although he nominally seeks for declaration of tile and for an 
injunction, essentially asks for recovery of possession, At any 
rate, if the plaintiff succeeds, the obvious result will follow that 
the defendant will no longer be in a position, as against the 
plaintiff, to collect rent from the cultivating raiyats. In sub- 
stance, therefore, the plaintif will obtain possession of the 
property as landlord of the cultivating raiyats, whereas under 
the decision of the Settlement Officer, such right belongs to the 
defendant. lna case of this description, the value of the relief 
sought is manifestly the value of the property in dispute. We 
are supported in this conclusion by the judgment of Muthusami 
Ayyar and Wilkinson JJ.,in Ganapati v. Chathu (4) which was 
accepted by Muthusami Ayyar and Parker JJ.in Lérayan Runhi v, 
Komamutt’ Koya (5). We, therefore, entertain no doubt whatever 


(1) (1890) T, L, R. 17 Cale. 680. (31 (1907) 6 0. L. J, 427. 
(2) (1884) I. I. R. 11 Galo. 801, 4) (1889) I. L. R, 12 Mad, 223. 
(5) (1891) I. L. R, 15 Mad, 501. 
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that the order of the Subordinate Judge is erroneous, and that its 
effect is to confer jurisdiction upon a Court which is not com- 
petent to try this suit. l 

The result is that this Rule is made absolute, the order of 
the Subordinate Judge discharged, and that of the original Court 
restored. The petitioners will have their costs both here and 
before the Subordinate Judge. We assess the hearing fee in 
this Court at three gold mohurs. 


A.T, M. Rule made absolute. 





Before Mr. Fustice Mookerjee and Mr. Fustice Caspers. 
MAHARAJA OF BURDWAN 


v 


APURBA KRISHNA ROY.* 


Rateable distribution—Proceeds of execution sale—Civil Procedure Code (Act 
V of 1908), Secs. 73, 115— Assets ’— Purchase money—Receiver, applica- 
tion for execution against—Leave of Court subsequent to application— 
Validation—Revision—Misapprehension of true effect of statutory pro- 
vision—Refusal to exercise jurisdiction. 

The condition essential to attract the operation of section 73 of the Code 
of Civil Procedure (1908) is, that the application to the Court for execution 
of the decrees should be made before the receipt of the assets which have to be 
rateably distributed, Till the whole of the purchase money has been deposited, 
it is open to the decree-holders to apply for execution. 

Where leave was obtained to proceed against the Receiver after the 
application for execution had been presented and before the Court was called 
upon to make a rateable distribution of the assets, 

Held, that the subsequent grant of leave validated the application. 


Pramatha v, Khetra Nath (1) dissented from. 
Banku v. Harendra (2) followed. 


The High Court can interfere in the exercise of its revisional jurisdiction, 
where the Court below refused to exercise the jurisdiction vested in it, by 
reason of an erroneous interpretation of the provisions of section 73 of the 
Code of Civil Procedure. 

Application for Revision by the Petitioner. 
Application for rateable distribution of the proceeds of 


execution sale under section 78 of the Code of Civil Proce- 
dure (1908). 
The material facts and arguments appear from the judgment. 


* Qivil Rules Nos 5448 to 5451 of 1910, against an order of Babu Jnanendra 
Nath Mukerji, Subordinate Judge, Hooghly, dated the 27th September, 1910. 


(1) (1904) L°L. R. 32 Oale. 270 
(2) (1910) 15 O, W; N. öt. 
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Dr. Rash Behary Ghose and Babu Soroshi Charan Mitra 
for the Petitioner. 

Babus Dwarka Nath Chuckerbutty and Satis Chandra 


Bhattacharjee for the Opposite Party. 


Babus Mahendra Nath Roy and Hari Bhusan Mukerjée for 
the Receiver Opposite Party. 


The judgment of the Court was delivered by 


Mookerjee J.—We are invited in these Rules to set aside 
orders by which the Court below has dismissed applications 
under section 73 of the Civil Procedure Code of 1908. The 
facts, so far as it is necessary to state them for the disposal of the 
questions of law raised before us, lie ina narrow compass. The 
Roys held a decree against the Mukerjees and a Receiver 
appointed by this Court in respect of the properties of one 
member of that family by name Chandrakant Mukerjee. The 
Roys took out execution of the decree and th: properties of the 
judgment-debtors were sold on the 2zoth June 1910. One-fourth 
of the purchase-money was paid on that date as required by 
the Code. The balance was deposited on the Ist and 2nd 
July following. Meanwhile, the Maharaja of Burdwan, now 
petitioner before us, who held several decrees for rent against 
the Mukerjees and the Receiver already mentioned, had taken 
steps to enforce his rights thereunder. Two of those decrees had 
been obtained by him in the Burdwan Court, while the other 
two -were decrees of the very Courc at Hugli in which the Roys 
had taken out execution. The applications of the Maharaja 
for execution were presented to the Hugli Court before the sale 
held at the instance of the Roys, but in the case of the two 
decrees passed by the Burdwan Court, the necessary certificates 
were not transmitted to the Hugli Court till after the sale had 
taken place. It is clear, however, upon an examination of the 
record that the applications of the Maharaja were completed in 
every respect before the 1st July 1910, that is, before the whole 
of the purchase-money had been deposited by the auction- 
purchaser. Objections were then taken by the Roys to the 
applications of the Maharaja for rateable distribution under 
section 73 of the Code, substantially on three grounds ; namely, 
first, that as his applications had not been perfected before the 
sale held at their instance, they could not be entertained under 
section 73 ; secondly, that as leave was not obtained to proceed 

against the Receiver before the applications were presented, the 
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Court had no jurisdiction to entertain them j; and, thirdly, that 
as the judgment-debtors under the decrees held by the Maharaja 
were not in all respects identical with the judgm&nt-debtors 
under the decree held by the Roys, the applications could not 
be entertained under section 73. The Subordinate Judge has 
given effect to the first two contentions and has not considered 
it necessary to examine the third. The result has been that the 
applications of the Maharaja under section 73 have been refused. 
In our opinion, there is no room for serious controversy that the 
orders cannot be supported. 

In so far as the first ground is concerned, it is clear that 
as the applications were perfected before the entire purchase- 
money was deposited on the ist and 2nd July 1910, sec- 
tion 73 was applicable. That section provides that where assets 
are held by a Court and more persons than one have, before 
the receipt of such assets, made applications to the Court for the 
execution of decrees for the payment of money passed against 
the same judgment-debtor and have not obtained satisfaction 
thereof, the assets after deducting the costs of realization, shall 
be rateably distributed among all such persons. The condition 
essential to attract the operation of section. 73 is, that the 
application to the Court for execution of the decrees should be 
made before the receipt of the assets which have to be rateably 
distributed. It cannot be reasonably suggested that such assets 
are received on the date of sale, for on that date, only one-fourth 
of the purchase-money is deposited, and the balance may be 
deposited at any time within 15 days. Till the whole of the 
purchase-money has been deposited, it cannot be held that the 
assets are held by the Court and admit of rateable distribution. 
If the purchaser fails to deposit the balance of the purchase- ` 
money, the one-fourth amount deposited by him may be 
forfeited, and in that event a fresh sale would be necessitated. 
Consequently we must hold that till the whole of the purchase- 
money has been deposited by the purchaser, it is open to the 
decree-holders to apply for execution. This view is in accord 
with that taken in the cases of Hafez Mahomea Aii Rhan v. 
Damodar Pramanick (1), Ramanathan Chettiar v. Subramania 
Sastrial (2) and Arunachellam v. Haji Sheek Meera (3) where 
the provisions of the Code of 1882 which were by no means so 
explicit as those,of section 73 of the Code of 1908 were construed. 


(1) (1891) L. L. R. 18 Cale, 242. (2) (1992) 1. L. R, 26 Mad. 179, 
(8) (1910) I. L, R, 34 Mad, 26, 
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The first ground, therefore, upon which the Subordinate Judge 
refused to entertain the applications under section 73 cannot 
be supported? 

In so far as the second reason for the dismissal of the 
applications is concerned, it is, in our opinion, equally unsus- 
tainable. As already explained, leave was obtained to proceed 
against the Receiver after the applications for execution had 
been presented and before the Court was called upon to make 
rateable distribution of the assets. The Subordinate Judge, 
under these circumstances, held upon the authority of the 
decision of this Court in the case of Pramatha Nath v. Khetra 
Nath Banerjee (1) that the applications could not be entertained, 
and that the subsequent grant of leave to the execution-creditor 
to proceed against the Receiver could not validate the applica- 
tions presented before such leave could be obtained. The case 
mentioned, however, has been dissented from in Banku Behari 
Dey v. Harendra Nath Mukerjee (2) in which it was ruled that 
where a suit has been instituted against a Receiver without 
leave previously obtained from the Court which appointed him, 
it is open to the Court to stay proceedings for a reasonable time 
so as to enable the plaintiff to apply for leave to proceed with 
the suit, because the consent of the Court which appointed the 
Receiver is not a condition precedent to the institution of an 
action against the Receiver. The same principle clearly governs 
cases of applications for execution of decrees. In our opinion, 
it was the duty of the Court below, after leave had been 
obtained from the Court which had appointed the Receiver, to 
proceed with the application previously presented. The second 
ground, therefore, upon which the order of the Subordinate 
Judge is based cannot be supported. 

In so far as the third ground urged in the Court below is 
concerned, it has been suggested that the case should be 
remanded for further investigation. But it is not necessary, 
in our opinion, to adopt such a course, because the facts as they 
appear on the record are beyond controversy, and plainly 
indicate that the case falls within the principle recognised by a 
Full Bench of this Court in the case of Gonesh Das Bagria v. 
Shiva Lakshman Bhakat (3) which accords with the view taken 
in the cases of Gatti Lal v. Bir Bahadur Sahai (4), Ramanathan 
Chettiar v. Subramania Sastrial (5) and Chhotalal arkisandas 

(1) (1904) I. L. R. 32 Cale, 270, (8) (1903) I. L. R. 80 Cale. 583, 


(2) (1910) 15 0. W. N. 54. (4) (19041 I. L. R, 27 All. 158. 
% (5) (1902) I, L, R. 26 Mad. 179, 
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v. Mabibhat Mianjt (1). The judgment-debtors against whom 
the Maharaja of Burdwan has obtained decrees are all judgment- 
debtors under the decree held by the Roys. Consequently there 
is no bar to rateable distribution under section 73 of the Code of 
Civil Procedure. 

We may add that it was faintly argued that it was not 
competent to this Court to interfere in the exercise of its 
revisional jurisdiction in these cases ; but the suggestion cannot 
be seriously entertained. The Subordinate J udge refused to 
exercise the jurisdiction vested in him, by reason of an erroneous 
interpretation of the provisions of section 73 of the Code. It 
may be conceded, as ruled by the Judicial Committee, in Amur 
Hassan Khan v. Sheo Baksh Sing (2) and Muhammad Yusuf v, 
Abdul Rahman (3), that it is not open to this Court to interfere 
in the exercise of its revisional jurisdiction merely because the 
decision of the Court below is erroneous in law. On the other 
hand, it cannot be seriously disputed that the authority to inter- 
fere in the exercise of our revisional jurisdiction is not taken 
away, merely because the Court below has assumed or failed to 
exercise jurisdiction, upon an erroneous construction of a 
statutory provision. The test to be applied in the case before 
us, is whether the Court below has refused to exercise the 
jurisdiction vested in it by law; it is immaterial that such 
refusal is based upon a misapprehension of the true effect of the 
statutory provisions on the subject. Vishvambhar v. Vasudev (4) 
and Ross v. Pitambar (5). 

The result, therefore, is that these Rules are made absolute, 
and the orders of the Court below discharged. The cases will be 
remitted to the Subordinate Judge in order that he may deal 
with them on the merits under section 73 of the Code of 1908. 
The petitioner is entitled to the costs in this Court. 

We assess the hearing fee in each case at two gold mohurs. 
A. T. M. - Rules made absolute. 

(1) (1905) I. L. R. 29 Bom, 528. z 
(2) (1884) L. R. 11 1. A, 287; I. L R. 1l Calc. 6. 
(8) (1889) L. R. 16 I. A. 104; I. L, R. 16 Cale, 749, 


(4) (1892) I. L, R. 16 Bom. 708. 
(5) (1903) I. L. R. 25 All, 509. 
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Before Mr. Fustice Mookerjee ana Mr. Fustice Caspersz. 
, SARAT CHANDRA BANERJEE 


Ue 


. APURBA KRISHNA ROY.* 


Rateable distribution—Proceeds of execution sale— Civil Procedure Code ( Act V 
af 1908) Sec. 718—Receiver—Leare of Court —Prohibitory order— Leave of 
Court subsequent to application— Validation. . 

It is necessary for the applicant for rateable distribution of the sale pro- 
oeeds to obtain leave from the Court by which the Receiver was appointed 
before he can be permitted to prosecute his application against him under 
section 73 of the Code of Civil Procedure (1908). 

A prohibitory order under section 272 of the Code of Civil Procedure 
(1882) is not equivalent to a grant of leave to the decree-holder to execute his 
decree against the properties in the hands of the Receiver. 

The Courts are generally reluctant to allow execution to proceed against 
properties in the hands of a Receiver until leave has expressly been granted for 
that purpose. 

Tf the proceedings have been commenced without leave previously obtained, 
they can be validated by the subsequent grant of leave during their pendency, 

Pramatha v. Khetva Nath (1) dissented from 

Banku v. Harendra (2) followed, 

The petitioner for rateable distribution of the proceeds of execution sale 
was allowed an opportunity to obtain the requisite leave of the Court which 
appointed the Receiver, at a late stage of the case. 

Application for Revision by the Applicant. 

Application for rateable distribution of the proceeds of 
execution sale under section 73 of the Code of Civil Procedure 
(1908). 

The material facts and arguments appear from the judgment. 

Babus Dwarka Nath Mitter and Manindra Nath Banerjee 
for. the Petitioner. 

Babu Dwarka Nath Chuckerbutty and Satis Chandra Bhatta- 
charjee for the decree-holder Opposite Party. 

Babus Mohendra Nath Roy and Hari Bhusan Mukerji for 
the Receiver Opposite Party. C. A. V. 

The judgment of the Court. was delivered by 

Mookerjee J.—The events antecedent to the order by which 
the Court below has refused the application ofthe petitioner for 
rateable distribution under section 73 of the Code of 1908, are 
not the subject of controversy between the parties. In execution 
ofa decree held by the Roys against the Mookerjees and a 

* Civil Rule No. 4975 of 1910, against the decision of Babu Jnanendra Nath 

Mukerji, Subordinate Judge of Hooghly, dited the 27th September, 1910. 

(1) (1904) I L, R. 32 Cale, 270. (2) (1916) 15 O. W. N. 54. 
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Receiver appointed by this Court, the properties owned by the 
judgment-debtors were sold on the zoth June roro. One-fourth 
of the purchase money was deposited on that date and the balance 
was paid into Court by the purchaser on the rst and 2nd July 
following. Sarat Kumar Banerjee who had previotfsly obtained 
a decree against the judgment-debtors Mookerjees on the 2sth 
January 1908, then made an application for rateable distribution 
on the 18th June 1910 ; objection was taken by the Receiver that 
as leave had not been obtained from the Court by which the 
Receiver had been appointed, the application could not be enter- 
tained. The Subordinate Judge gave effect to this contention 
and dismissed the application. We are now invited to hold that 
the order of the Subordinate Judge, is erroneous on three grounds, 
namely, first, that no leave was necessary because leave had already 
been granted to the execution-creditors at whose instance the 
sale took place ; secondly, that if leave was necessary, such leave 
had been in substance granted by this Court, by two orders made 
on the 7th April 1905 and the 4th May 1908 ; and ¢hirdly, that if 
leave was necessary and ifit be held that leave has not been 
granted, opportunity should be afforded to the petitioner, at 
this stage to obtain the requisite leave. 

In support of the first contention, it has been argued that as 
leave was granted by this Court to the Roys to proceed with 
execution of their decree against the Mookerjees and the Receiver, 
it was not necessary for any other execution-creditor of the 
Mookerjees to apply for leave in order to enable him to obtain a 
rateable distribution under section 73 of the Code of 1908. It 
has been argued that the sale-proceeds are in the custody of the 
Court and that, consequently, the grant of the application of the 
petitioner for rateable distribution would not in any way interfere 
with the possession of the Receiver. In Support of this view, 
reliance has been placed upon the case of Jn re Maudslay, Sons & 
Field (1). In our opinion, the view put forward by the 
petitioner cannot possibly be Supported. It is well-settled that a 
Court will not permit execution against property in the hands of 
a Receiver till leave has been obtained from the Court by which 
the Receiver was appointed. See the authorities reviewed in the 
judgment of this Court in the cases of Livinia Ashton v. Madhab- 
mont Dasi (2) and Fotindra Nath v. Sarfaraj Mia ( 3). But it 
has been contended in this case that the fund against which the 


(1) (1900) 1 Ch. 602, (2) (1910) 11 0. L. J, 489. 
e (3) (1910) 14 0, W. N, 653, 
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petitioner desires to proceed is not in the hands of the Receiver, 
that although it belongs to the Receiver it is in the custody of 
the Court, amd, that, consequently, if the application is granted, 
the principle mentioned will not be contravened. In our opinion, 
there is no foundation for this contention. The case of Jn re 
Maudsley Sons & Field (1) is clearly distinguishable. There it 
was ruled that where the Court appoints a Receiver over property 
out of its jurisdiction, the Receiver is not put in posssession of 
such foreign property by the mere order of the Court. Some- 
thing further has to be done, and until that has been done in 
accordance with the foreign law, any person, not a party to the 
action, who takes proceedings in the foreign country for the 
purpose of establishing a claim upon the foreign property is not 
guilty of a contempt of Court on the ground of interference with 
the Receiver's possession or otherwise. The subsequent decisions 
in Jn re Derwent Rolling Mills’ Co. (2) and Mn re West Cumberland 
dron and Steel Co. (3), show, however, that this principle 
does not apply to cases in which the assets are within the juris- 
diction of the Court. In the case before us, it cannot be disputed 
that a portion of the assets held by the Court belongs to the. 
Receiver. Ifthe claims of the Roys and the Maharaja of Burdwan, 
both of whom have obtained leave to proceed against the 
Receiver, are satisfied, there. will still remain a balance which the 
Réceiver will be entitled to withdraw, unless the petitioner before 
us is allowed to prosecute his claim for rateable distribution. It 
‘Is manifest, therefore, that the prosecution of the application 
made by the petitioner must result in interference with property 


‘ belonging to the Receiver. Although nominally the property 


in the case before us isin the custody of the Court, there is no 
room for controversy ‘that the Court holds possession for the 
benefit of the Receiver and is bound to make, over the balance to 
him after the claims of the two creditors mentioned shall have 
been satisied. The view we take is supported by the decision in 
Ames v. The Trustees of the Birkenhead Docks (4), the principle 
òf which is clearly applicable to the circumstances of the case 
before us. Reference was also made to. some observations in the 
case of Jn re Clarke (5) in which it was ruled that an order appoint- 
ing a Receiver does not relate back and that the Receiver must 
have possession of the goods before the principle invoked can be 
applied. In the case before us, however, as we Have already 

(1) (1900 10h, 602. -  - (3) (1893) 1 Oh, 713,- 

(2) (1904-5) 21 Times L, R, S1 and 701, - (t) (1855) 20 Beay, 332 (353). 

5 z... (5) (1898) 1 Oh, 336, 
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explained, the funds are held by the Court for the benefit of the 
Receiver and after the claims of the creditors who have obtained 
leave are satisfied, the Receiver will be entitled as a matter of 
right to take out the surplus and apply it for the purposes of the 
litigation in which he was appointed. Under these circumstances, 
it is impossible to hold that the Receiver has not such possession 
as would entitle him to resist the enforcement ofa claim by a 
creditor who has not obtained leave to proceed against him. We 
must, therefore, hold that it was necessary for the petitioner to 
obtain leave from the Court by which the Receiver was appointed 
before he could be permitted to prosecute his application against 
him under section 73. 

In support of the second ground, it has been urged that the 


. requisite leave has been in substance obtained ; and reliance has 


been placed upon two orders made on the Original side of this 
Court on the yth April 1905 and the 4th May 1908. The first 
order was made after the petitioner had obtained a transfer of his 
decree from the Hughli Court to this Court for execution. 
The order mentioned was a prohibitory order by which the 
Receiver was enjoined not to deal with the properties in his 
custo dy, until the further orders of this Court. This order must be 
taken to have been made under section 272 of the Code of Civil 
Procedure of 1882 (corresponding to Order 21, Rule 52, of the 
Code of 1908). Itis worthy of note that even an order of this 
description cannot be made without leave of the Court by which 
the Receiver was appointed. Mahommed Zohuruddeenv. Mahommed 
Noorooddeen (1) and Kahn v. Alli Mahomed Haji (2). ' We are 
not informed whether leave was obtained before the order was 
made ; but as the order was made by the very Court by which 
the Receiver was appointed, express leave might perhaps be 
deemed unnecessary. It is clear, however, that a prohibitory order 
under section 272 of the Code of 1882 canin no sense be re- 

garded as equivalentto a grant of leave to the decree-holder 

to execute his decree against the properties in the hands of 
the Receiver. The order merely directs the Receiver not to deal 

with the properties until the further orders of this Court ; 

admittedly, no such supplemental orders were ever issued. In our 

opinion, the order must be unreasonably and considerably 

strained, before it can be interpreted to mean the grant of leave 

to the petitioner to prosecute his application. The second order 
on which reliance is placed is one made on the 4th May 1908. It 

appears that upon the application of the petitioner, this Court 


Cl) (1898) L D. R, 21 Calo, 85 (2) (1892) I. L, R. 16 Bom 577, i 
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directed the Receiver to sell some of the properties inclusive of 
those subsequently sold in the Hughli Court, and then to satisfy 
the claims out of the sale proceeds. It has been suggested that 
this order is equivalent to the grant of leave to the petitioner to 
proceed against the properties in the hands of the Receiver. But 
the order in question does not admit of the interpretation 
suggested. If the Receiver had proceeded to carry out the order, 
the sale would have taken place under the guidance of the Court. 
On the other hand, the sale which has taken place in the Hughli 
Court is not the subject of controversy in this Rule and the pro- 
perty against which the petitioner now seeks to proceed represents 
the sale proceeds realised at that sale. We are of opinion that 
it would not be right to construe the order of either the 7th 


April 1905 or the 4th May 1908, as an order granting leave _ 


to the petitioner to proceed with execution against the properties 
in the hands of the Receiver. It may be pointed out that Courts 
have been generally reluctant to allow execution to proceed 
against properties in the hands of a Receiver until leave has 
expressly been granted for this purpose. This is well illustrated 
by the case of Morris v. Baker (1). In that case, although a 
Receiver had been made party to a suit after leave had been 
granted to bring an action for recovery of land against him, 
Angel vw. Smith (2), Hawkins v. Gathercole (3), In re Battersby’'s 
Estate (4), it was ruled that before a writ of possession would 
issue, fresh leave of the Court must be obtained. Minet v. 
Fohnson (5). Under these circumstances, we must-hold that it is 
necessary for the petitioner to obtain express leave entitling him 
to proceed against the property in the hands of the Receiver. 
Nor can the petitioner justly complain of any hardship in this 
matter, for itis not,the course of the Court to refuse liberty to 
try a right claimed against its Receiver, unless it is fairly clear 
that there is no foundation for the claim. Lane v. Capsey (6). 

In support of the third ground, it has been urged that the 
doctrine recognised by this Court in the case of Banku Behari 
Dey v. Harendra Nath Mukerjee (7) ought to be extended and 
that an opportunity should be afforded to the petitioner to 
obtain the requisite leave even at the present stage of the 
proceedings. In answer to this contention, it has been argued on 
behalf of the Receiver that the application is made too late, and 
that leave ought to have been sought at least during the 


(1) (1904) 73 L. J. Ch. 143 ; 52 W. R. 207, 
(2) (1804) 9 Ves. 335. (5) 11890) 63 L. T. 607, 6 T. L. R, 417, 
e (3) (1852) 1 Drewry 12. (6) (18917 3 Ch. 411, 
(4) (1893) 31 L., R, Ir. 73. (7) (1910) 15 C. W, N. 54. 
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Savin. ‘pendency of the proceedings in the Court below. In our opinion, 
H911. there is considerable force in the contention of the Receiver ; 
Sarat Ohandra but we are satisfied that, on the whole, it ought net to prevail. 
„Banerjee During the pendency of the proceedings in the Court below, 
Apine Roehve the Court was bound to apply the rule laid down in the case of 
: pa Pramatha Nath Gangooly v. Khetra Nath Banerjee (1) in which 
Mookerjee, J. it had been ruled that if proceedings have been commenced 


without ieave previously obtained, they could not be validated 
by the subsequent grant of leave during their pendency. 
Consequently even if the petitioner had obtained leave during the 
pendency. of the proceedings in the Court below, it would have 
been of no avail, because that Court would have been obliged 
to apply the erroneous rule laid down in Pramatha Nath v. 
Khetra Nath (1), which has been dissented from only recently in 
Banku Behari v. Harendra Nath (2) and Maharaja of Burdwan 
v. Apurba Krishna Ray (3). There can, in our opinion, be no doubt 
that the rule that ought to be applied in the special and peculiar 
circumstances of this case is the one laid down in the case last 
mentioned which is in accord with the view taken in various 
classes of cases reviewed in the judgment of this Court in the 
case of Fagat Tarini Dasi v. Naba Gopal Chaki(4). Thus, 
upon the authority of the -Judicial Committee in Nawab 
Mahammad Azmat AkiiKhan v. Mussammat Lalli Begum (5) 
a suit relating to a grant of property within the meaning of the 
Pensions Act, 1861, need not be dismissed, because no certificate 
had been obtained before the commencement thereof, but the 
suit might be suspended upon an objection that no certificate 
had been obtained and might proceed when the certificate had 
been obtained and delivered to the Court. A similar principle 
was adopted by a Full Bench of this Court with regard to section 
78-of the Land Registration Act in Alimuddin Khan v. Hira 
Lall Sen (6) and was subsequently extended to cases under section 
60 of the Bengal Tenancy Act in Harekrishna Das v. Brindabun 
Shaha (7), Belchambers v. Nawab Sir Syed Hussain Alli (8) and 
Abdul Khair v. Meher Ali (9). The same principle was applied by 
the Court of Appeal in Rendell v. Blair (10) in which it was held 
that where the consent of the Charity Commissioners was neces- 
sary for the institution of a suit, it was not obligatory upon the 


(1) (1904) I. L. B. 32 Calc. 270. (3) (1911) 14 0. L. J. 50. 


(2) (1910) 15 0. W. N. 54, (4) (1907) I. L. R. 34 Cale, 305 (311). 
(8) (1881) L. R.9 T A. 8, I.L. R 8 Cale. 422. 
(6) (1895) T. L. R. 23 Cale. 87. . (7) (1897) 10. W. N. 712, 


(8)-(1898) 2.0. W.N. 493.» 
(9) (1899) 3 C. W. N 381, I. L. R, 26 Cale. 712. ea 
(10) (1890) 45 Gh..D, 189, i Meee X 
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Court to dismiss a suit instituted without such consent, but the 
suit might be stayed to enable the plaintiff to secure the consent ’ 


which, as a matter of duty, ought to have been obtained in the 
first instances but is as a matter of fact obtained at last. A similar 
principle has also been applied to cases under section 4 of the 


e Succession Certificate Act. Hafizuddin v. Abdool (1), Shital 


Chandra v. Manik Chandra (2), Kammathiv. Mangappa (3), 
Torregrosa v. Fragji (4), Balkishan v. Wagar Sing (5), Behari 
Lal v. Majid Ali (6). Under these circumstances, we are of 
opinion that the demands of justice require that the petitioner 
should be allowed an opportunity to obtain the requisite leave 
even at the present stage of the proceedings. 

The result is tbat this Rule is made absolute, the order of 


the Court below discharged, and the case remitted to the Subordi-_ 


nate Judge who will proceed to deal with the application on 
the merits after the petitioner has been afforded reasonable oppor- 
tunity to obtain the necessary leave from this Court. As, however, 
the substantial contentions of the petitioner, namely, that no 
leave was necessary, and, that if any leave was necessary, it had 
been obtained, have failed, there will be no order as to the costs 
of this Rule. The sale proceeds will be retained in Court and 
will not be distributed amongst the other claimants till the 
present petitioner has been afforded an opportunity to obtain the 
leave of this Court. 


A. T. M. Rule made absolute. 
Cl) (1893) I L. R. 20 Cale. 755, (4) (1892) I L.R, 16 Bom. 619, 
(2) (1909) 9 O. L. J. 381, 13 0. W. N. 509. (5) (1894) I. L, R. 20 Bom. 76. 
(8) (1892) T. L, R. 16 Mad. 454 (6) (1897) I, L. R, 24 All. 138. 
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Before Mr. Fustice Holmwood and Mr. Fustice D. Chatterjee. 
CHOWDHURY KIRTIBASH DAS AND OTHERS 


v, 


UMESH CHANDRA DATTA AND OTHERS." 


Bengal Tenancy Act ( VITI of 1885), Secs. 95 and 98—Right of common manager 
` to defend a suit for possession— Whether the co-owners ought to be brought 
on the record as defendants within time. ` 


The common manager appointed under the provisions of the Bengal Tenancy 
Act fully represents the co-owners for the purposes of defending a suit for 


*Appeal from Appellate Decree, No, 2951 of 1908, against the decree of Babu 
Sashi Bhusan Sen, Officiating Additional Subordinate Judge ef Cuttack, dated 
‘the 29th July, 1908, affirming the decree of Babu Dina Nath De, Munsiff of 
Cuttack dated the 18th March 1907, i 
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declartion of title to and recovery of possessions of immovable property brought 
against them, and it is immaterial whether the heirs of some of the co-owners 
were brought on the record too late for a suit against them, 


Appeal by the Defendants. 

Suit for declaration of title to immovable property and for 
recovery of possession of the same. 

.The material facts appear from the judgment. 

Babu Gunada Charan Sen for the Appellants.—The suit 
was instituted against dead men, and when their heirs 
were brought in, the suit had been barred by limitation. 
The cause of action being joint, as some of the defendants had 
been dead the whole suit was barred ; see section 22 of the 
Limitation Act (IX of 1908) and the case of Veerappa Chetty v. 
Tindal Ponnen (1). The old rulings before the Limitation Act of 
1877 do not apply to the case, as there was no provision similar 
to section 22 inthe old Act. The introduction of the common 
manager asa party defendant did not make any difference as 
except with regard to the right of management, and the other 
rights of the co-owners remained intact : see Amar Chandra 
Kundu v. Shoshi Bhushan Roy (2). 

Babu Baranashibashi Mukherjee (with him Babu Satis 
Chandra Bhar) for the Respondents. The finding of 
the lower Courts is that this is a case of dona fide 
mistake, and that the plaintiff could not with due diligence 
ascertain whether some of the numerous defendants had died, 
this being the case within the principle laid down in the cases of 


‘Sreekishen Chowdhry v. Rambristo Bhattacharjee (3) and Mohim 


Chunder Koondoo v, Azeem Gazee Chowkeedar (4). The Limi- 
tation Act of 1877 did not introduce any change in the law, but 
only re-iterates the principles laid down in the earlier cases, 
Refers to the proviso to section 22 of Act XV of 1877, where it is 
laid down that if the suit is continued against the legal represen- 
tative, it shall be deemed to have been instituted when it was 
instituted against the deceased defendants. 

[ Hotmwoop J.—Possibly there might be some difficulty under 
the Act of 1908, as according to section 22, the devolution must 
take place during the pendency of the suit. But the Act of 1877 
must govern this case.] 

Besides, the common manager was a party from the very begin- 
ning, and he fully represented the estate of the defendants. Insti- 
tuting and defending suits are ordinary Incidents of management 


(1) (1907) I. 0. R 31 Mad, 86. (3) (1868) 10 W. R. 317, 
(2) (1903) I. D. R. 31 alc. 305 (P.0,) (4) (1869) 12 W. R. 45, 
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of properties, and the powers of the co-owners must have 
ceased with respect to them ; see section 98, clause (3) of the 
Bengal Tenancy Act, and Rule 5 of the High Court Rules framed 
under sectiofi 100 of the Act. See also the cases of Amar Chandra 
Kundu v. Roy Goloke Chandra Chowdhuri (1) and Srimutty Stibo 
Sundart Ghose v. Raj Mohun Guha (2). ; 

Babu Gunada Charan ale in reply. C. A. V. 

The judgment of the Co f was as follows : 

This was a suit brought E the plaintiffs as sebaits of a certain 
deity for the declaration of title to and recovery of possession of 
8 as. of a certain “property of which the defendants Nos. 17 to 24 
were the co-sharers of the plaintiffs, the other defendants being 
the auction-purchasers of 16 annas of the property under a decree 
on a mortgage made by the said co-sharer defendants. The 
plaintiffs made the common manager of the estate of the auction- 
purchaser defendants a party defendant and also the auction- 
purchasers or rather those they supposed to be the auction-pur- 
chasers. The suit was brought about 2 days before the expiry of 
12 years from the dispossession and at that time some of the 
auction-purchaser defendants were dead and their heirs were 
brought on the record after the expiry of 12 years. It is contended 
by the defendants who have appeared through their common 
manager that the suit is barred by limitation under the provisions 
ofsection 22 of the Limitation Act. Under section 98 clause 3 of 
the Bengal Tenancy Act the common manager has for the 
purposes of management the same powers as the co-owners might 
have exercised but for his appointment and the co-owners are 
debarred from exercising such powers. 

It has been held in the case of Srimati Sibo Sundari Ghose V. 
Raj Mohan Guha (2\, that the common manager can bring a 
suit for declaration of title and recovery of possession of immov- 
able property on behalf of the co-owners and if he can bring a suit, 
there is no reason why he should not represent them for defending 
a suit. As he was the party actually in possesion to the exclusion 
of the co-owners, the suit against him was rightly brought and as 
that was done within time it was immaterial whether the heirs 
of some of the co-owners were brought on the record too late for 
a suit against them. The question of limitation under section 22 
does not therefore arise. . 

The appeal is dismissed with costs. 


AN RCG : Appeal dismissed, 
(1) (1901) 4 0. W, N, 769 1775). (2, (1903) 8 0. W, N. 214. 
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Present : Lord Macnaghten, Lord Atkinson, Lòrd Robson and 
Sir Arthur Wilson. 


SRINIVASA MOORTHY 
v. 7 
VENKATAVARADA IYENGAR AND OTHERS. 
[On APPEAL FROM THE HIGH COURT OF JuDICATURE AT MApRAaS.] 
Trust, acceptance of—Acquiring property as a trustee—Assertion of adverse 
title by trustee on his own behalf—High Court—Jurisdiction—Cause of 
action arising partly within the jurisdiction—“ Dwelling” within the 

Jurisdiction, 

No person who has accepted the position of trustee and has acquired pro- 
perty in that capacity can be permitted to assert an adverse title on his own 
behalf until he has obtained a proper discharge from the trust with which he 
has clothed himself. 

The High Court has jurisdiction to try a suit, where the cause of action 
partly arose within its jurisdiction and the defendant was “dwelling” within 
such jurisdiction, 

Where the defendant had taken up his abode with his wife and family in 
a hired house in Madras, meaning to remain there several months, and was 
actually living there when the suit was instituted : 

Held, that the defendant was “dwelling” within the jurisdiction of the 
High Court at Madras, 

Appeal from a final appellate decree of the High Court of 
Judicature at Madras (March, 1, 1906) modifying a final decree 
of Mr. Justice Moore sitting on the Original Side of the High 


Court (March 15, 1905). 
The facts of the case are stated in I. L. R. 29 Mad. 239 


` (241-44) and in the judgment of their Lordships. 


Mr. Arthur Cohen, K.C. and Mr. DeGruyther, K.C., (Mr. 
S.A, Kyffin with them) for the Appellant: The High Court, 
relying upon the cases decided under section 17 of the Code of. 
Civil Procedure (Act XIV of 1882), has held that that Court had 
jurisdiction. But section 17 does not apply when the jurisdiction 
of the High Court isin issue. Such jurisdiction must be deter- 
mined by reference to the Letters Patent, section 12 of the Letters 
Patent applies The cause of action has not arisen wholly within 
the jurisdiction, and the view of Mr. Justice Moore that the 
appellant was not dwelling within the jurisdiction is right. The 
requirements of section 12 are not fulfilled, and the High Court 


- had no jurisdiction to try the suit. 


The appellant, when he joined his co-executors in taking out 
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the probate and afterwards in acting with them as an executor, 
made an admission of law that the testator had power to devise 
the property in suit. But the appellant is not bound by an 
admission oflaw. H2is not estopped from disputing the validity 
of the will. Mr. Justice Moore relied upon Zugore v. Tagore (1) 
and held that as the testator could during his lifetime, make a 
gift of the property, he could devise it. But that case does not lay 
down sucha proposition. It is settled law that every Hindu 
family is supposed to be joint unless the contrary is proved and 
that if there is a nucleus of joint property, as it isin this case, 
the party alleging that itis seperate must prove its allegation : 
Mayne on Hindu Law and Usage, 7th ed. p. 363, section 289, 
Luximon Row Sadasew v. Mullar Kow Bujee (2), Dhurm Das 
Pandey v. Mussumat Shama Soondri Debiah (3) and Ram 
Pershad Tewary v. Sheochurn Doss (4). The evidence clearly 
shows that the testator had some ancestral property. 

[Sir Robert Finlay K.C.: It is admitted that the testator 
had some paternal property.] 

That was a nucleus of the ancestral property, which was 
mixed up with the self-acquired property ofthe testator, who 
traded in cotton and made large profits. There is no evidence 
in this case to show how m'ıch property was joint and how much 
self-acquired. The whole must be presumed to be joint and the 
respondents, on whom lies the onys, have failed to prove that it 
was self-acquired ; Lal Bahadur v. Kanhia Lal (5), Mahomed 
Sidick v. Haji Ahmed and others (6), Mayne on Hindu Law and 
Usage, 7th ed. pp. 348 and 352, sections 277 and 281; and 
Anandras Sanpatrao v. Vasantrao Madhavrao (7). There was 
no separation of the two kinds of properties either in law or in 
fact, and the whole of it must be presumed to be joint. 

The statement of the testator that he had written and kept 

lists of his” ancestral and self-acquired properties is not itself a 
relevant fact. The Indian Evidence Act, section 32 (3). 
A Sir Robert Finlay K.C. and Mr. K. Brown, for the Respon- 
dents: The bequests under the will are valid. They are onlya 
small part of the testator’s vast fortune. It cannot be disputed 
that he could have gifted that amount during his lifetime and if 
he could do that he had power to giveit by will: Baboo Beer 
Portab Sahee v. Maharajah Rajender Pertab Sahee (8). 


(1) (1872) L. R. Sup. Vol. 47, (70). (5) (1906) L. R, 34 I. A. 65 


(2) (1831) 2 Knapps E. a C. 60. (6) (1885) I L. R. 10 Bom. lat pp 15 & 16. 


(3) (1848) 3 M. I. A (7) (1907) 9 Bom. L. R°595. 
(4) (1866) 10 M. I- A. “490 (6053 (8) (1867) 12 M. 1, A. lat 38. 
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Whether the property was joint or self-acquired is a question 
of fact, and no question of law is involved in deciding that ques- 
tion, Both Courtsin India have held that it was self-acquired 
and that the testator could dispose of it by will.” The word 
t nucleus,” used by text writers and others, is used in a scientific 
sense meaning that part of the property from which it expands. 
It isa starting point, the germ, and not any part of joint property 
as contended, The small amount of Rs. 7,000, which the testator 
got after partition, was not, as found, the starting point of the | 
testator’s fortune. Here the testator hada good deal of self- 
acquired property, when he got that small amount. Self-acquired 
property may become joint, if it could be shown that it has been 
voluntarily thrown into the joint stock, with the intention of 
abandoning all separate claim uponit. But the testator says in 
his will that separate lists of ancestral and self-acquired properties 
were kept. 


[Sir ArtHuR Witson: The apparent fact in this case is not 
that separate property was thrown into the joint, but that joint 
property was thrown into the separate.] 


It is not proved that the testator, voluntarily abandoned all 
separate claim on his self-acquired property. The presumption 
that the property ofa Hindu family is joint, is amply rebutted 
here; and the property bequeathed, is separate. Mayne on 
Hindu Law and Usage, 7th ed., pp. 349, 367-8, sections 278 
and 291. 


It is suggested that the books were in the possession of the 
plaintiffs, but they were as found by the High Court with the ` 
appellant, who did not produce them. He was disbelieved by 
the High Court which was right in inferring that he did not 
produce them because they would disprove his story. Reference 
was made to Strange’s Hindu Law, Vol. I, p. 213, and the cases 
relied on by the other side were distinguished. 


Even the assumption that Rs. 7,000 was the nucleus of the 
testator’s fortune, would not help the appellant, as at the time of 
the partition, the testator was the only member of the joint family 
and the appellant was not born. In the cases relied on the 
family invariably consisted of more persons than one and the 
principle there laid down does not apply to the case of a joint 
family consisting of the testator alone. Such a man could, if he 
liked, throw the money away into the sea. 

The appellant proved the will and took possession of the 
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property as executor and trustee under it, and now when he is 
sued to carry out the trusts of the will, he says that the property 
was joint, with the result that the testator had no power of 
disposition over it, and that it devolved upon him by right of 
inheritance, and is his. Such a defence is not open to him. 
When a man gets into possession by accepting a certain position, 
he cannot be allowed afterwards to deny his position ; e.g., land- 
lord and tenant, patentee and licensee. 

[Sir ARTHUR WiLson: Trustee and Trust.] 

Yes, my Lord,: Newsome v. Flowers (1), Attorney-General 
v. Munro (2). As far as the legatees are concerned, the appellant, 
who has acted as a trustee under the will, must not set up a title 
adverse to them: The Indian Trusts Act, section 14. And as 
far as the co-executor of the appellant is concerned the latter 
acted with the former, and is, therefore, estopped from denying 
his position. The Indian Evidence Act, section 115, and Sarat 
Chunder Dey v. Gopal Chunder Laha (3). 

Mr. DeGruyther, K.C., in reply: The real question is what 
is the extent of the estoppel ? Does it bind the appellant during 
the time he acts as an executor or does it bind him for ever and 
prevent him from setting up the title, which he has set up in 
this case? It is submitted that the estoppel is limited and 
that the proper course for the appellant is to first renounce his 
executorship and pay the amount claimed toa third person, and 
then to raise the question raised in this case. 

[Lorn MacnaGHTen: He could not renounce the executor- 
ship without the permission ofthe Court.] 

[Sir Robert Finlay: As my learned friend contemplates 
instituting another suit, I submit that the judgment should deal 
with the question of joint and separate property as well.] 

Reference was made to the Probate and Administration Act, 
section 4; Mayne on Hindu Law and Usage, pp. 357 and 367, 
sections 285 and 291 ; and Aurpurshad v. Sheo Dyal (4). 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from the judgment 
of the Madras High Court in a suit for the administration of the 
trusts of the will of Venkatavarada Iyengar, who died on the 
24th of August 1892, domiciled in the State of Mysore. The 
judgment under appeal affirmed in substance the decision of 

Moore, J., sitting on the Original Side of the Court. 


e 
(1) (1861) 30 Beavan 461, at 476. 
(2) (1848) 2 DeG. Mex. and Sale’s Reports, 122, at 163. 
(3) (1892) L. R. 19 I. A, 203. (4) (1876) L, R. 3 I. A. 259. 
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P. C. . The appellant, who was the only son of the deceased, was 

1911. one of the executors and trustees named in his will and sole 

pure ter residuary legatee. Hə joined in obtaining probate. He took 
Srinivasa Moorthy : i s g 

v upon himself the management of the estate and possessed him- 

T self of all the assets. For some years he acted in execution 


of the trusts of the will. Called upon to account and charged 
Lord Macnaghten. 7 g ` 
== with various „breaches of trust he now asserts that the will was 
wholly inoperative and that the entire estate was joint family 
property, and that it belongs to him in his individual capacity 
by right of survivorship. 


To such a contention advanced under such circumstances 
it would be a sufficient answer to say that no person who has 
accepted the position of trustee and has acquired property in 
that capacity can be permitted to assert an adverse title on his 
own behalf until he has obtained a proper discharge from the 
trust with which he has clothed himself. But out of respect for 
the argument of counsel at the Bar and the elaborate judgments 
in the Courts in Madras, it will be proper to deal shortly with 

_ the facts of the case and the grounds of the decision under 
appeal. l 

The testator was born at Madura in 1834. He was the son 
of Srinivasa Iyengar, who was Treasurer of the Collector of 
Madura. In March 1854, after a quarrel with his father, he left 
the family house and went to Mysore. He maintained himself 
there by his own exertions. Hə held various appointments 
under the Mysore Government, and got together a considerable 
sum of money in his father’s lifetime. His father died 1864, and 
a partition was then effected between the testator and the other 

- members of the family. On the partition the testator received 
as his share a sum of money which, after recouping him for his 
outlay on account of his father’s funeral and on account of other 
family expenses, amounted to about Rs. 7,000. 


The testator continued to improve his fortune after his 
father's death. His estate when he died was worth about four 
lakhs of rupees. He left a widow and an only daughter as well l 
as his son surviving him. 


The testator’s will was dated the 3rd of August 1892. -He 
named as executors his son and four other persons. One of those 
four persons did not prove the will or intermeddle with the 
estate. Thesother executors were N. T. Venkatavarada Iyengar, 
the first respondent, Biligiri Iyengar, an attorney of the Madras 
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High Court (now deceased), and Krishna Iyengar (also now 
deceased). After stating that he had given certain jewels to his 
son the testator proceeded to declare his will as follows :— 


“S I have from time to time written and kept list of these 
and of all my other principal ancestral and self-acquired pro- 
perties. My son Rajasvi Srinivasa Moorthy (may he live long), 
and after him his heirs, shall get all these and all my other 
estate, subject to the conditions mentioned hereunder, and others 
have no right thereto.” 


Then followed certain bequests. Provision for the daughter 
was made in paragraphs 10, 11, and 12, which were to the effect 
that Rs. 40,000, being four-fifths of the sum for which the 
testator’s life had been insured, should be settled on her and her 
` children. The remainder of the insurance money was to go to 
the widow for life. 


Shortly after the testator’s death the appellant and the three 

other executors who proved the will obtained probate in the 

‘ Court of the British Cantonment at Bangalore, and on the zoth 

of February 1893 they applied to the Madras High Court for 
probate, limited to the Presidency of Madras. 


On the sth of May 1893 probate was issued to the appellant 
and the other three executors, and the usual undertaking was 
given by them to administer the estate and exhibit an inventory. 

On the 4th of May 1894 the appellant filed a partial inven- 
tory showing that Rs. 65,146 had been realised in the Presidency 
town. The sum of Rs. 50,000 was also received from life 
policies. 

For some time the appellant made payments to the daughter 
and the widow as interest on the fund in his hands. 


In August 1898 the appellant wrote to his co-executor 
Biligiri repudiating his position as trustee, and stating that the 
will was invalid on the ground that all his father’s property was 
joint family property, and belonged to him as survivor. 

In the month of September 1898 he filed an affidavit in the 
Madras High Court setting up the same case. 

In 1899 the daughter brought a suit against the appellant 
and his co-executors, but as the leave of the Court had not been 
obtained in accordance with section 12 of the Letters Patent 
for the High Court, the suit was dismissed against ¢he appellant 
who was not then within the jurisdiction of the Court. Accounts 
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were directed as against the other executors, but no further steps 
were taken in that suit. 

In August 1901 the appellant’s co-executors brought the 
present suit against the appellant alleging various” breaches of 
trust on the part of the appellant in which they seem to have 
participated to some extent themselves. They alleged that the 
assets realised in the Madras Presidency in the hands of the 
appellant were more than sufficient to enable them to carry out 
the trusts of the will, and they asked for the usual accounts, 
administration of the estate, and removal of the defendant from 
the office of the trustee. The plaint was afterwards amended by 
striking out the names of the two plaintiffs who died pending 
the suit. 

On the 11th of October 1904, Moore, J , delivered judgment, 
ordering that the surviving plaintiff and the defendant should be 
removed from their office as executors and trustees under the 
will, and directing the usual accounts to be taken with liberty 
for all the beneficiaries to come in and prove their claims. 

On the 16th of March 1905, Moore, J., made a final decree 
appointing a receiver and directing certain payments in accord- 
ance with the result of the accounts which had been taken. 

The defendant appealed to the High Court from’ both 
decrees. The High Court dismissed both appeals with costs, 
and ordered the appellant to pay into Court on or before a day 
named in the order Rs. 1,15,000, with interest, to answer the 
amounts found due from him, with directions to the receiver 
in case of default to raise the required amount out of the 
estate and to execute the decree as if it were a decree in his 
favour for that sum. 

From this decree, which is dated the ist of March 1906, 
and the other orders and decrees made in the suit, the defendant 
appealed to His Majesty in Council. The argument of .the 
learned counsel at the Bar was addressed to (1) the question of 
jurisdiction, and (2) the question as to the nature of the testator's 
estate. 

The question of jurisdiction is too plain for argument. 
Both Courts held that the cause of action arose partly within 
the jurisdiction of the High Court, and although the Judge of 
first instance thought himself bound by a decision which had 
really no application to the case to hold (contrary to his own 
opinion) th&t the defendant was not “ dwelling ” within the 
jurisdiction, the High Court not unnaturally thought that 
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inasmuch as he had taken up his abode with his wife and family 
in a hired house in Madras, meaning to remain there several 
months, and was actually living there when the suit was instituted, 
he could not be heard to say that he was not “dwelling” within 
the jurisdiction of the High Court. 


As regards the second question both Courts rejected the defen- 
dant’s contention. In the High Court, Subrahmania Aiyar, J., 
with whom the Chief Justice agreed, held that it could not be 
doubted that “ the testator kept his own earnings separate from 
the property that came to him at the time of the partition,” 
and also that’ there was no doubt ‘that the testator left at his 
death documents which would clearly show how much of the 
assets left by him were his own acquisition and therefore at his 
disposal.” All the testator’s papers came at his death into the 
hands of the defendant, and the inference which the learned 
Judges drew from the evidence in the case was that the material 
documents were withheld by the defendant because the ywould 
disprove his story. Both Courts took a view of the defendant’s 
character not altogether favourable. He was a person of some 
education, with some knowledge of the rights of members of an 
undivided family, and an astonishing disregard of truth. 


Their Lordships see no ground for dissenting from the 
conclusion at which the learned Judges ofthe High Court have 
arrived, and in the result they will humbly advise His Majesty 
that the appeal should be dismissed with costs. 

Messrs. Chapman, Walker and Shephard.—Solicitors for the 
Appellant. 

Mr. Douglas Grant.—Solicitor for the Respondents. 

Je M. P. Appeal dismissed. 
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Present: Lord Atkinson, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Ali. f 
MOUJI LAL, SINCE DECEASED (NOW REPRESENTED BY 
TARINI PRASAD) AND OTHERS ° 
V, 
CHANDRABATI KUMRI 
AND. 
MOUJI LAL, SINCE DECEASED (NOW REPRESENTED BY 
TARINI PRASAD) AND ANOTHER 
U. 
CHANDRABATI KUMRI AND ANOTHER. 
[ON CONSOLIDATED APPEALS FROM THE HicH Court OF JUDICA- 


TURE AT Fort WILLIAM IN BENGAL.] 
Marriage—Validity—Presumption—Insanity— Observance of forms and 
3 ceremonies, 

When it was sought to impugn the efficacy of a marriage on the grounds 
that the alleged husband was at the time of the marriage completely insane, 
so much so as to be incompetent to enter into a marriage, and that the forms 
and ceremonies necessary to constitute a valid marriage had not been gone 
through on the occasion in question : 

Held, that the facts, following upon a ceremony of marriage which 
undoubtedly took place, though its validity was attacked, that from the 
time of the alleged marriage the parties contracting the same were recognised 
by all persons concerned, as man and wife, and so described in important 
documents and on important occasions, and that their daughters were respcc- 
tively married as would be natural in the case of legitimate children, afforded 
an extremely strong presumption in favour of the validity of the marriage and 
the legitimacy of its offspring. 

Held also, that the objection to a marrige on the ground of mental incapa- 
city must depend on a question of degree, and that the evidence of mental 
infirmity was wholly insufficient to establish such a degree of that defect as to 
rebut the extremely strong presumption in favour of the validity of the 
marriage, i 

Held further, that the established presumption in favour of marriage 
undoubtedly applied to such matters of forms and ceremony. 

Two consolidated appeals from two decrees of the High 
Court of Judicature at Fort William in Bengal, dated the 11th 
of April, 1905, which reversed three decrees of the District 
Judge of Bhagulpore, dated the 14th of April, 1903. 

The facts and history of the case are fully given in the follow- 
ing judgments of the High Court. ae 

ParaiTER J.—These three appeals arise out of two applica- 
tions made to the District Judge of Bhagulpur in 1902, for 
Letters of Administration to the estate of Ishri Pershad, who 


died on the 31st of July 19c2, and left an estate valued at about 
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Rs. 38,900 nett. One of his daughters, Chandrabati, applied in 
case No. 18 of 1902, and another Lagan Dai, in case No. 31, and 
Mouji Lal and Babu Ram, the sons of his paternal cousin, applied 
in case No. 23. Each of these applicants was opposed by the 
others, and while the relationship of the two cousins was not 
disputed they denied the legitimacy of both the daughters on 
two broad grounds, namely, that the marriage of Ishri Pershad, 
who was insane, with Girjabati, the mother of the two daughters 
was invalid, and that they were not begotten by him. 

The District Judge found that the daughters were the legiti- 
mate offspring of Ishri Pershad, but that his marriage with their 
mother Girjabati was invalid for twọ reasons: rst, that Ishri 
Pershad was insane at the time and could not contract a valid 
marriage, and, secondly, that the marriage ceremonies were 
defective and invalid. He, therefore, granted Letters of Adminis- 
tration to the ‘cousins, Mouji Lal and Babu Ram and dismissed 
the daughters’ applications. Against ‘his decision, the daughters 


have now appealed in case No. 23 and their appeals are Nos. 166 , 


and 235 of 1903. Chandrabati has preferred an appeal against 


the Judge's decision in her own case No. 18, but Lagan Dai _ 


has not appealed against the dismissal of her appiication No. 31. 


The daughters were arrayed against each other in the lower 


Court, but have now made common cause against the cousins, 


The facts of the family life are these :—Ishri Pershad lost , 
his first wife and two children almost at the same time. The 


District Judge has found that they died in Chait 1263 F. S. a. Ëa 
in March and April, 1856; that their loss so affected Ishri Pershad’s 


mind that he became insane. These findings have not been , 
contested in these appeals. Ishri Pershad soon afterwards 


married a second wife, Girjabati, daughter ‘of one Durga Doyal, 
and, the District Judge has found that this marriage took place 
in Phagun 1264, T. e February- -March 1857. The daughters 


have not seriously contested this finding, and we see no reason to i 
differ from it. Girjabati gave birth to these two daughters, and 


though the cousins asserted that they were not the offspring of 
Ishri- Pershad, the District Judge has found they are legitimate 
and this finding has not been controverted before us. The only 
questions then which have been argued before us are two, namely, 
frst whether the marriage with Girjabati was invalid because 


Ishri Pershad was absolutely insane at the time, and, because no_ 


valid ceremony was performed and therefore whether the daughters 


are legitimate children ; and secondly, whether they are fit persons ` 
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to administer the estate. The main points which we have 
to consider in the first question are two: frst whether Ishri 
Pershad was absolutely insane at the time of the. marriage, 
and secondly, whether the ceremony was duly performed. 
With regard to the first point, it appears from the evidence 
that after an attempt by the cousin Mouji Lal, to have Ishri 
Pershad declared insane in 1873, was set aside by this Court on 
the ground of irregularity, the District Judge declared him 


insane, and appointed his wife Girjabati to be guardian of _ his 


person in 1877. It is also clear from the evidence that the 
sudden death of his wife and children prayed on Ishri Pershad’s 
mind and was the cause of his becoming insane, and the question 
arises whether the insanity began before or after the second 
marriage. Girjabati made an application to the Collector, 
(Ex. M.) on the 13th of May 1857, stating Ishri Pershad has 
recently become insane ; and her father, Durga Dayal, who was 
managing the estate on her behalf, stated in a pottah, Exhibit B, 
granted in September 1859, that he himself had been appointed 
under a general power of attorney, dated the 6th of April 1857 : 
so that Ishri Pershad was plainly considered insane at that time. 
Since the second marriage took place, only about a month before 
April 1857, I think, he could not have been completely sane at 
the time of that marriage. It is necessary, however, to decide 
what was the character of his mental unsoundness, then, for 
while the daughters do not admit any insanity, the cousins assert 
that he was absolutely mad then, and was kept in confinement 
from the time of the marriage. They have adduced witnesses 
to prove this, but I think, their statements are exaggerated and 
tutored. Twenty years’ treatment of that harsh kind, if he had 
been absolutely mad and also violent or dangerous, would not have 
improved his tnental condition, yet when he was examined by a 
Munsif in the Lunacy Proceedings in 1877, his statement 
indicates no violence, but simply that he was talkative and 
subject to some foolish hallucinations. That kind of mental 
unsoundness appears to have been the form, his insanity took 
and it was a natural result of the severe grief he had undergone 
on the loss of his wife and children. Its first stages would be 
marked by mental depression and weakness, which would not 
have made him incapable of knowing what he was doing. Hence, 
I think, that that was his mental condition at the time of the 
second marriage, and that he was not incapable of understanding 
the ceremony. He would be quite capable of accepting the new 
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wife and assenting to the marriage and the statement that the 
second marriage was arranged in the hope that it might have a 
beneficial effect on him, may be taken in a perfectly good and 
honest sense.* Upon this finding, it is not necessary for me 
to consider the elaborate arguments which have been ad- 
dressed to us by both parties whether a marriage contracted 
by ‘a really insane person, is or is not invalid according to 
Hindu Law. 

With regard to the second point, the .cousins assert that 
the marriage was forced on Ishri Pershad by Girjabati’s father, 
because she had then passed the ordinary marriage age, that 
he was carried off to her father’s house for the marriage, that 
cererhony was a mere pretence and that the essential incidents 
of it were not observed. They have adduced evidence to support 
these assertions, but I do not think it trustworthy. Some of 
the witnesses were mere boys at that time who could not have 
been expected to notice such formal incidents carefully. All 
the witnesses speak to a number of details and defects in the pro- 
ceedings which it is impossible that they could now remember after 
a lapse of about forty-five years, for there was nothing so special 
in the circumstances or in the subsequent married life of Ishri 
Pershed and Girjabati as to impress such particulars on their 
memories. The part ascribed to the Mahomedan, Dhamun Mian 
is incompatible with Hindu custom. I have no doubt fhat these 
witnesses have been tutored and their descriptions are unworthy 
of credit. On the other hand, the social position of Ishri Pershad 
and Girjabati, and the estimation in which they were held 
for years afterwards entirely nagative the story put forward by 
these witnesses. There was no commotion in the castes at that 
time or afterwards. Ishri Perhad and Girjabati always lived 
together as husband and wife ; several children were born ; the 
daughters when marriagable were married into respectable families 
without the faintest imputation against their legitimacy ; Girjabati 
was always treated as Ishri Pershad’s real wife and her position was 
never disputed in the proceedings taken to declare him a lunatic. 
Parmeshwari Pershad, one of the witnesses for the cousins, who 
has made particularly strong aspersions, described her as Ishri 
Pershad’s wife in a receipt, Exhibit E, which he gave in 1887, 
and he twice signed Lagan Dai’s name for her in her petition 
and her vakalutnama in 1902, in which she described herself 
as Ishri Pershad’s daughter. If there is any truth in the imputa- 
tions: now made by these cousins, it is hardly credible that they 
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did not put the imputations forward when opposing Girjabati in 
the matter of Ishri Pershad’s insanity in 1873 and 1877, 

On the contrary, Mouji Lal described her as Ishri Pershad’s 
wife in his petition, Exhibit K, in 1873. One of the cousins 
Babu Ram signed her name for her as Ishri Pershad’s wife in a 
deed, Exhibit 3, that she executed in 1877, and identified her as 
such when it was registered, He has not ventured to give 
his own deposition in this case. Moreover, the way in which 
these cousins have now put forward these imputations is signifi- 
cant. They profess to have known such facts from the very 
beginning, yet in paragraphs 3 and 6 of their written statement 
they say they have come to know of them as if only recently. We 
think the undoubted facts are of greater weight than the wonder- 
ful recollections of the witnesses, and that this is a case in which 
the presumption mentioned in Brindabun Chandra Kurmokar v 
Chundra Kurmokar (1), may well be applied, namely, that all the 
necessary ceremonies were complied with. In fact, the whole 


history of the family is consistent only with the view that the ` 


marriage was a valid one. The evidence to disprove that should 
be strong, distinct and satisfactory, [see the remarks in Lopez v. 
Lopez (2)]. But there is no such evidence. I therefore, find 
that the marriage ceremony was validly performed. 

On these findings I hold that the daughters were the 
legitimate children of Ishri Pershad, and that they are entitled 
to get Letters of Administration to his estate. But since Lagan 
Dai’s application on her own behalf was dismissed by the District 
Judge and she has not appealed against that, Letters of Adminis- 
tration can only be given to Chandrabati, who has appealed. We, 
therefore, set aside the District Judge’s order and direct that Let- 
tersof Administration be given to Chandrabati, on condition that 
she gives security for Rs. 3,000, The appeal is thus allowed and the 
daughters will have their costs in all the cases in both Courts. 

WooprorrE J.—I think that the evidence, in particular, 
the conduct of the parties and the documents which have been 
referred to in the judgment of my learned brother and also in 
the argument of the learned vakil for the appellant, establish 
the marriage, and that the respondent’s evidence: is not reliable 
and does not establish its invalidity. 

In the petition of objection, the respondents admit that some 
form of marriage was gone through, but the allegations against 
its validity are of a vague character. It was alleged that the mar- 
riage was invalid, because it took place without the performance 

(1) (1886) I. L. R, 12 Cale, 140, (2; (1885) I. L R, 12 Cale, 706 1732.) 
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of the necessary rites prescribed by the Shastras and rendered 
obligatory by longstanding usage. The case as made out 
in the evidence is that absolutely no ceremonies of any kind 
were perforfred and that the marriage was one which was 
brought about by fraud and force, but as to which there is no 
suggestion in the petition of objection of the respondents. 

The other ground upon which it is alleged that the marriage 
was void is that assuming that the marriage in fact took place 
and was in other respects valid, it was yet invalid because 
tshri Pershad was a lunatic at the time. Assuming that the 
marriage of a lunatic is invalid, as to which there is at any rate 
authority to the contrary, I agree with my learned brother in 
holding that it lay upon the respondents to establish that the 
unsoundness of mind was of such a character as to render the 
marriage invalid, and, that there is no sufficient or reliable 
evidence before us from which we can come to the conclusion 
that the unsoundness of mind was of such character as would 
render the marriage invalid by reason of the fact that Ishri 
Pershad was incapable of accepting the bride during the marriage 
ceremony and of understanding what was going on, 

I, therefore, agree that the appeal should be decreed and 
with the order which my learned brother has passed. 

The appellants, thereupon, appealed to his Majesty in Council. 

Mr. E. N. Eadis for the Appellants, referred to Baboo 
Bodhnarain Singh v. Baboo Omrao Singh (1). The evidence 
established, as found by the District Judge, that Ishri Pershad 
was insane at the time of the marriage. By reason of such 
insanity the marriage was invalid according to Hindu law. The 
High Court erred in entering into the consideration of the degree 
of mental incapacity. In deciding whether a person has suffi- 
cient mental capacity to contract a marriage, the question for the 
Court is, whether the mind of the contracting party was diseased 
or not at the time of the contract, and if the evidence establishes, 
as it does in this case, that the mind was at the time of entering the 
contract diseased, the Court will not enter into the consideration 
of the extent of the derangement: Hancock v. Peaty (2). The 
District Judge has rightly held on the evidence that the marriage 
ceremonies were not properly performed, and that in consequence 
the marriage was invalid. 

Mr. G. E. A. Ross and Mr. G. A. H. Branson, for the 
Respondents, were not heard. ° 


(1) (1870) 18 M. I, A. 5l7 at p. 527. 
(2) (1867; L, R. 1 P, and D., 835. 
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The judgment of their Lordships was delivered by 


Sir Arthur Wilson.—This is an appeal against two decrees 
of the Calcutta High Court dated the 11th April, 1905, which 
reversed certain decrees of the District Judge of Bhagulpur. . 

The whole proceedings arise out of some conflicting applica- 
tions for the grant of Letters of Administration to the estate of 
one Ishri Pershad, who died on the 31st July 1902. In the 
present appeal the only claims in question are those of the 
respondent Chandrabati, alleged to be a daughter of the deceased, 
and that of the appellants, who base their claim on their position 
as somewhat distant agnates. It is admitted that the agnates 
are entitled if Chandrabati is not. The question therefore is, 
whether Chandrabati and a sister of hers, who is not a party to 
this appeal, are daughters of Ishri Pershad, and that again 
depends upon whether he was married to their mother Girjabati. 

On that question the Courts in India have differed, the 
District Judge deciding against the marriage, and the High 
Court in favour of it. 

Their Lordships are of opinion that the view taken by the 
learned Judges of the High Court is correct. 

In the judgment of Pargiter, J. it is clearly and concisely ` 
shown that from the time of the alleged marriage Ishri Pershad 
and Girjabati were recognised by all persons concerned, as man 
and wife, and so described in important documents and onim- 
portant occasions. Their daughters were respectably married 
as would be natural in the case of legitimate children ; and these 
facts following upon a ceremony of marriage which undoubtedly 
took place, though its validity is attacked, afford an extremely 
strong presumption in favour of the validity of the marriage and 
the legitimacy of its offspring. 

On two grounds it is sought to impugn the effizacy of the 
marriage. It is said first, that the alleged husband was at the 
time completely insane, so much so as to be incompetent to enter 
into a marriage. 

Their Lordships agree with the learned Hidden of the High 
Court in thinking that, to put it at the highest, the objection to a 
marriage on the ground of mental incapacity must depend on a 
question of degree, and that in the present case the evidence of 
mental infirmity is wholly insufficient to establish such a degree 
of that defect as to rebut the extremely strong presumption in 
favour of the validity of marriage. 

The second ‘ground of attack upon the marriage rested upon 
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the allegation that the forms and ceremonies necessary to consti- 
tute a valid marriage had not been gone through on the occasion 
in question. , 

On this point also the opinion of the learned Judges of the 
High Court was in favour of the marriage, and their Lordships 
think rightly. To such matters of form and ceremony the 
established presumption in favour of marriage undoubtedly 
applies. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 

The appellants will pay the costs of the respondent Chandra- 
bati, who alone appeared in the appeal. 

Messrs. Theodore Bell & Co.—Solicitors for the Appellants. 

Mr. W. W. Box.—Solicitor for}the Respondent, Chandrabati 
Kumri. ' 


JM. P. Appeal dismissed. 


Present : Lord Macnaghten, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Alt. 


RAMAN CHETTY 
v 


STEEL BROTHERS & COMPANY, LIMITED. 


[ON APPEAL FROM THE Cuter COURT OF LOWER Burma.] 
Movrigages—Priority—Insolcency proceedings. 

Where in insolvency proceedings it was found that the appellant, to whom 
the insolvent had mortgaged certain goods, was an assenting party to the 
mortgage or charge subsequently executed in favour of the respondents, and 
actually received a large portion of the mortgage money thus raised, and that 
the mortgage or charge in favour of the respondents contained an express 
covenant that the property mortgaged was free from encumbrances: 

Held, that the appellant, having concurred in inducing the respondents 
è to advance their money, as a first charge, could not thereafter turn round and 
claim priority over that charge in favour of his own mortgage subsisting from 
an earlier date ; and that the respondents were entitled to priority over the 
appellant. ; 

Appeal from’ an order of the Chief Court of lower Burma, 
dated the 15th December, 1908, confirming an order of the same 
Court in its insolvency jurisdiction, dated the 21st June, 1907. 


The point at issue in the appeal was which of the two parties, ` 


the appellant and the respondents, was entitled to tke sale pro- 
ceeds of certain boats and a steam launch, the property of one 
Maung Gyi, an insolvent. 
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The facts of the case are sufficiently stated in the judgment 
of their Lordships. 

Mr. Stanley O. Dumase E.C., (Mr. F. W. McCarthy, 
with him), for the Appellant: The receipt for the purchase 
money and the policy of insurance, which was an old one, related 
to the launch only. They are not really documents of title. No 


body is called for the respondents to show that they made the 


advance on the strength of these documents. 

[Lorp Rosson: What documents did you get when the 
first mortgage was made with you ?] x 

I got nothing when the mortgage was executed, but subse- 
quently I got these two documents. The respondents must 
establish “fraud, misrepresentation or gross negligence ” of the 
appellant to enable them to postpone his claim under section 78 
of the Transfer of Property Act. The burden of proof is.on the 
respondents, who have failed, as found by the Court of appeal, 
to discharge it. The lower Court in deciding that the respondents - 
have priority on the ground that they obtained possession of the 
goods, has relied upon Fisher’s Law of Mortgage, (6th edition) 
pp. 628 and 629, paras. 1226, 1227 and 1228, but the statement 
of law there is not correct. The reason forthe confusion is that 
the case of Ryall v. Rowles (1), which was decided under the 
Bankruptcy Statute of the reign of James J, is relied on. The 
real statement of-the law is given in para. 63, p. 38 of Fisher’s 
Law of Mortgage, that a mortgage of chattels passes the actual 
property in the goods tothe mortgagee, subject to redemption, 
and where goods are already mortgaged, a second mortgage of 
them is as good as it is in the case of lands. It is not fraudulent . 
for the debtor to continue in possession of the-goods. Zwyne's 
case (2). The Court of appeal also relied upon Dearie v. Hall (3). ` 
But this case has no application here. It was decided on the 
construction of the Statute, which . made provision for the rights 
of the mortgagee and general creditors in cases, where the chattels 
were found inthe possession of the mortgagee ata particular 
time. The analogy, under such circumstances, is not applicable. A 
third case relied on is Daniel v. Russell (4) which has very 
little authority. 

[Lord MACNAGHTEN referred to Ward v. Dun (5).] 

There the doctrine of notice was expressly confined to that 


(1) (1749-50) 1 Ves, (Sen,) R, 349. 

(2) (1601? 3 Co. 80. 6) (1823) 3 Russ. 1. 
(4) (1807) 14 Ves. (Jun.) 393 

(5) (1893) L. R. A. C. 369, 
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particular class of cases, It has no application here. After refer- 
ing to the case of Edwards v. Harban (1) which is discussed in 
Martindale v. Booth (2) it was submitted that the latter case lays 
.down sound law. The following cases decided under the Bill of 
Sale Acts have no application here: Æx-parte Allen (3), Taylor v. 
McKeand (4), Foseph v. Lyons (5), Hallas v. Robinson (6), and 
Cochrane v. Moore (7) was also referred to. The law is that the 
legal mortgagee, in the absence of fraud, is to be preferred to 
the equitable mortgagee. The legal mortgagee has the right to 
possession, and no subsequent act, such as that of actual posses- 
sion of the equitable mortgagee can displace that right. 

` Mr: DeGruyther, K.C, and Mr. E. U. Eddis, for the Res- 
pondents: The proceedings are taken under the Insolvent 
Debtors (India) Act, 11 and 12, Vict. c. 21, and under section 23 
of that Statute the assignee in bankruptcy isto take posession 
of and realize the bankrupt’s estate. If the appellant had a 
complete title, he would have no right in bankruptcy as 
against the general body of creditors, as he left the chattels 
in the possession of the bankrupt. But the respondents have 
such a right, as they did not leave them in the possession of the 
bankrupt. The present case really means that because the res- 
pondents got possession the appellant comes and claims priority 
over the whole of the general body of creditors. 

[Lorp Rosson: You are not fighting for the general body 
of creditors.] 

No, my Lord, I am fighting for Steel Brothers. 

[Lorp Rosson: This is a question between two parties and 
the general body of creditors has nothing to do with it.] 

The Burma Laws Act (XIII of 1898), section 13, clauses (2) 
and (3) lays down what law is applicable in certain suits in lower 
Burma. The Indian statutes are applicable. The question then 
is whether thereis any statute which provides any formality 
whereby title in movable property vests in the mortgagee under 
the circumstances of this case. After referring to the Transfer 
of Property Act, sections 54, 58,108, and 123 it was submitted 
that there was no such special provision. It is conceded that the 
title passes without delivery of possession from the mortgagor to 
the mortgagee when there isa mortgage by deed of movable 
property : Cookson v. Swire (8). It is also conceded that the title 


(1) (1788) 2 D. and E , Terms Reports 587. 


(2) (1882) 3 B. and A. 498, (503.) (5) (1884) L. R 15 Q B. D. 280. 
(2) (1870)-L. R. 11 Eq. 209. (6) (1885; D, R, 15 Q.®B D. 288. 
(4) (1880) L, R. 5 0. P. D. 358. (7) (1890) L, R. 25 Q. B.D 6 


(8) (1884) L, R.9 A. O. 653, (664.) 


81 


P. C. 
1911, 
Raman Chetty 
Steel Brothers & Co. 


82 


P.-C; 
1911. 
—_ 
Raman Chetty 
v. 
Steel Brothers & Co., 
: Ltd. 


May, 18. 


THE CALCUTTA LAW JOURNAL. [Vor XIV. 


in this case passed to the appellant on the date of the mortgage. 

But the Transfer of Property Act, section 41, applies here and the 

case is governed by the provisions of that section, which lays 

down a general proposition of law, and is thereforeapplicable to. 
mortgages of immovable and movable properties alike. The 
evidence shows that the appellant consented that the mortgagor 

should raise a loan onthe property from the respondents, and 
gave him the documents to raise such a loan, 

[Lord Rosson: Is registration necessary for this class of 
mortgages ? ] 

No, my Lord, 

[Lorp MacnacuTenN: There is nothing like the Bill of 
Sale here.] l . 

The policy of insurance was alive on the date of the mortgage 
tothe respondent, and the evidence also shows that there was 
negligence on the part of the appellant. 

The facts here are precisely the same as those in Dearle v: 
fall (1), which, therefore, governs this case. The respondents 
are entitled to priority over the appellant. 

Mr. Stanley O. Buckmaster, K.C., replied. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—This appeal arises out of conflicting 
claims set up by the respective parties in insolvency proceedings, 
which took place in the Chief Court of lower Burma. The sub- 
ject-matter of the appealis the sale proceeds of a steam launch 
and a number of cargo boats which had been the property of the 
insolvent Maung Gyi, and which were sold in the course of 


‘realising the estate of the insolvent. 


The claim of the appellant was based upon a mortgage, dated 
the 30th December 1903, by which the steam launch and most of 
the cargo boats were mortgaged by Maung Gyi to one, Nagappa 
Chetty, who was the agent of the present appellant, to secure a 
sum of money then advanced. On the 30th November 1904, . 
and onthe 24th July 1905, further mortgages or charges were 
made in favour of persons who are no parties to the present pro- 
ceedings ; and, owing to the course pursued by the parties 
interested and to the course of the present proceedings, those 
last mentioned transactions need, not be considered in disposing 
of the present case. That case is concerned with Nagappa’s mort- 
gage of the 30th December 1903, and that of Steel Brothers, the 
respondents, dated the 14th September 1905 ; and the sale proceeds 


(I) (1823) 3 Russ, 1. 
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being insufficient to meet the two claims, or indeed either of 
them in full, the question is, which of them is entitled to priorily 
over the other? Both the learned Judge who sat in insolvency 
and those who heard the appeal from his judgment, decided in 
favour of the respondents, 

On the argument of the appeal before their Lordships, several 
questions were argued, some of which might have given rise to 
difficulty ifit had been necessary to decide them ; but in their 
Lordships’ opinion the case may be, and ought to be, disposed of 
upon one ground which is simple and clear, namely, that the 
appellant was an assenting party to the mortgage or charge 
executed in favour of the respondents, and actually received a 
large portion of the mortgage money thus raised. This is quite 
clear from the letter dated the 12th December 1905 ; and the 
mortgage or charge in favour of the respondents contained an 
express covenant that the property mortgaged was free from 
encumbrances. The appellant, having thus concurred in inducing 
the respondents to advance their money, as a first charge, cannot 
now turn round and claim priority over that charge in favour of 
their own mortgage subsisting from an earlier date. 

On this ground their Lordships are of opinion that the case 
has been rightly decided in Burma, and that this appeal should 
be dismissed, and they will humbly advise His Majesty accordingly. 

The appellant will pay the costs of the appeal. 

Messrs. Bramall and White—Solicitors for the Appellant. 

Messrs. Sanderson, Adkin, Lee and Eddis—Solicitors for the 
Respondents. 

J. M. P. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersa. 


NAGENDRABALA CHOUDHURANI 
v. 
‘SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Certificate—Publie Demands Recovery Act (I, B. O, of 1895), Seo. 15—Civil 
Procedure Code (Act XIV of 1882), Sec. 244—Hxecution Court, if can 
try the validity of certificate—Pleadings, amendment of —Civil Procedure 
Code (Act V of 1908), 0O. 6, R.17. 


An execution Court cannot try the validity of a certificate under the 


. * Appeal from Original Decree No. 405 of 1909, against fhe decree of Babu 
Srihari Lahiri, Subordinate Judge of Hooghly, dated the 14th June, 1909, 
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Publio Demands Recovery Act, by the Revenue authority, on the ground of its 
being made without jurisdiction. 

Where a suit as framed seeks for a declaration that a certificate under 
the Public Demands Recovery Act has not been duly made against the plaintiff, 
the special period of limitation prescribed by section 18 of the°said Act has 
no application. 

Under Rule 17, Order 6 of the Code of Civil Procedure (1908), leave to 
amend pleadings should be refused where the amendment is merely technical 
or is immaterial. As the objection under section 244 of the old Code of Civil 
Procedure (1882) was of a highly technical character, no amendment should be 
allowed for that purpose. 

Quere:—Whether the doctrine that a suit instituted after the period of 
limitation prescribed by the Limitation Act, although limitation was not set 
up as a defence, must be dismissed, is to be extended to the special rule of 
limitation embodied in section 15 of the Public Demands Recovery Act, 


Appeal by the Plaintiff. 

Suit for declaration that a certificate under the Public 
Demands Recoyery Act is illegal, invalid and made without 
jurisdiction. 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghosh and Babu Harendra Narain Mitter 
for the Appellant. 

Babu Ram Charan Mitra for the Respondent. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J,—This is an appeal on behalf of the plaintiff 
in a suit for declaration that a certificate, purported to have. 
been made against her on behalf of the Secretary 'of State for 
India in Council under the Public Demands Recovery Act, 1895, 
is illegal, invalid and made wholly without jurisdiction.. The 
Subordinate Judge has dismissed the suit without any investi- 
gation into the merits, on the ground that ‘the suit is barred 
under the provisions of section 244 of the Civil Procedure Code 
of 1882, and also under section 15 of the Public Demands 
Recovery Act, 1895. As the facts have not been investigated, 
we must assume the allegations of the plaintiff, as made in her 
plaint, to be correct, and determine thereon whether the suit 
is barred as held by the Subordinate Judge. Now, the case for 
the plaintiff is that, on the 15th April, 1905, she purchased the 
property described in the schedule to the plaint, at a sale held 
by a Receiver appointed by this Court on its Original Side. The 
property in question belonged toa family of Mukerjees, some 
of whom had instituted a suit for partition on the Original 
Side of this Court in 1899. During the pendency of this suit, 
a Receiver was appointed, and under the direction of the Court 
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a portion of the estate was sold for the liquidation of the debts 
of the estate. Thesale, at which the plaintiff purchased, has 
been duly approved and confirmed by the Court. Several years 
before the purchase of the plaintiff, steps appear'to have been 
taken in the shape of ‘the Rajapur Drainage scheme under the 
Bengal Drainage Act, 1880, for the improvement of various 
properties, which, it is alleged, included the property subse- 
quently purchased by the plaintiff, for the payment of the 
expenses of the works executed under the Drainage Act, three of 
the Mukerjees gave the Secretary of State for India in Council 
an instalment bond on the 4th February, 1898. The Mukerjees 
made default in payment of the sums due under the instalment 
bond, and thereupon a certificate was prepared by the Collector 
against them, numbered as certificate 507 of 1900-1. - It appears 
that subsequently, when the estate of the Mukerjees passed 
into the possession of the Receiver, his name was substituted 
in the certificate, in the course of the year 1903-4, and later 
on, after the purchase by the plaintiff, her name was substituted 
on the record on the 9th July 1906 in place of the Mukerjees 
and the Receiver. The plaintiff objected before the Revenue 
Authorities, that this procedure was wholly unauthorised ; and 
that the Certificate officer had no jurisdiction to introduce her 
name into a certificate against the Mukerjees for recovery of 
money due from them under the instalment bond. This 
objection was overruled on the 17th January, 1907. On appeal 
to the Commissioner, the order was confirmed on the 12th April 
following ; and an application to the Board of Revenue for 
revision of this order, was rejected on the 5th August, 1907. 
On the 11th November, 1907, the plaintiff commenced the 
present action for declaration that the proceedings of the 
Certificate officer were illegal, invalid and without jurisdiction. 
She also asked for a declaration that neither she herself nor 
the property purchased by her was liable for the sum 
‘due from the Mukerjees under the instalment bond. On 
behalf of the Secretary of State for India in Council, the claim 
was resisted on various grounds, amongst which it is sufficient 
to mention two, namely, frst, that the Certificate officer had 
authority to substitute successively the names of the Receiver 
and of the plaintiff in place of the Mukerjees in the certificate; 
and secondly, that the purchase of the plaintiff was subject to 


the liabilty to pay the sums due from the proprietors under 


the Bengal Drainage Act. Issues were thereupon framed on 


85 


OIYIL. 


1911. 
Nagendrabala 
Choudhurani 


v, 
Secretary of State 
for India in Council. 


Mooherjee, J. 


86 


CIVIL, 


1911. 


Nagendrabala 
Choudhurani 


t 
Secretary of State 
for India in Council. 


Mookerjee, J. 


THE CALCUTTA LAW JOURNAL. [VoL. XIV. 


the 21st January 1908. After the suit had remained pending 
for many months, at the instance of the defendant Secretary of 
State, two new issues were framed on the sth June 1909, namely, 
first, that section 244 of the Civil Procedure Code of 1882 wasa 
bar to the (maintainabilitv of the suit ; and secondly, that the 
suit was barred by the general and special rules of limitation, 
The Subordinate Judge, as we have already stated, has taken 
no evidence in the matter, but has given effect to the two 
objections in bar just mentioned. The plaintiff has appealed 
to this Court, and, on her behalf, the decision of the Subordinate 
Judge has been challenged on three grounds, namely, firsé, that 
the Subordinate Judge ought not to have practically allowed 
the written statement to be amended at a very late stage of the 
suit, and thus enabled the defendant to raise objections in bar, 
not taken in the original written statement ; secondly, that the 
suit is not barred under section 244 of the Civil Procedure Code, 
and, thirdly, that section 15 of the Public Demands Recovery 
Act of 1895 is no bar to the maintenance of the suit. 

In so far as the first of these objections is concerned, there 
is, in our opinion, considerable force in it. The principle is well 
settled that, under Rule 17 of Order 6 of the Code of 1908, 
amendments of pleadings should be allowed when they may be 
necessary for the purpose of determining the real questions in 
controversy between the parties ; see Colette v. Goode (1); in 
other words, leave to amend ought to be refused where the amend- 
ment is merely technical or is immaterial, This rule has been 
carried so far that, in Fames v. Smith (2), when a defendant had 
pleaded section 4 of the Statute of Frauds, he was not allowed to 
amend the pleading with a view to avail himself of section 7. 
The defendant was bound to plead the statute, and was not 
obliged to plead the particular section ; but, as he had relied 
on a particular section of the statute, it was ruled that he could 
not renounce the position taken up and avail himself of some 
other section. See also Adevain v. Cohen (3) and Dillon ` 
v. Balfour (4). In so far as the objection, that section 244 of the 
Civil Procedure Code was a bar, was concerned, it was of a 
highly technical character, and the view might well be maintained _ 
that an amendment should not have been allowed for this 
purpose. In so far, however, as the plea of special limitation 
was concerned, the matter apparently stood on a somewhat . 


(l) (1878) 7 Ch. D. 842, (3) (1889) 43 Ch D. 189. 
(2) (1891) 1 Ch, 384, (4) (1887) 20 L. R. Ir, 600, 
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different footing. If the rule of limitation relied upon was one 
prescribed by the Indian Limitation Act, it could not have been 
waived, and it would have been obligatory upon the Court to 
dismiss the suit even if the defendant had not relied upon the 
plea of limitation. It may be a matter for controversy whether 


that doctrine ought to be extended to the special rule of - 


limitation embodied in section 15 of the Public Demands Reco- 
‘very Act, 1895. It is worthy of note that, in other systems of 
jurisprudence, the view has been maintained, that if a defendant 
to whom the defence of the statute is open, omits through 
inadvertence to plead it, the Court may allow an amendment 
of the pleadings and thus enable the defendant to avail himself 
of the defence of the statute, if the Court is of opinion that the 
plea of the statute is, in the circumstances, a meritorious one : 
Archbold v. Earl of Howth (1) and Bone v, Smith (2). Under 
these circumstances, the action taken by the Subordinate Judge, 
in favour of the defendant, to enable him, at a very late stage 
of the suit, to amend the written statement, and, thus to raise 
objections in bar to the maintainability of the suit, is at least 
open to criticism. It is not necessary, however, to deal with 
this aspect of the matter further, because we are clearly of 
opinion, that the view taken by the Subordinate Judge as to the 
soundness of the two objections in bar is wholly unsustainable. 

In so far as the second ground urged on behalf ofthe appel- 
lant is concerned, it has been argued that no question can possibly 
arise as to any application of section 244 of the Civil Procedure 
Code to the present suit. The plaintiff seeks for a declaration 
that the certificate has been made, by the Revenue authorities, 
as against her, entirely without jurisdiction. This is obviously 
not a question within the scope of section 244. It has been 
repeatedly pointed out that no Court of execution can entertain an 
objection that the decree under execution is inoperative in 
law. Benode Lal v. Brajendra Kumar (3), Hassan Ali v. Gauzit 
Ali (4), Rashbehari v. Thakur Foynanda (5), Debendra Nath v. 
Prasanna Kumar (6), Sundarappa v. Sreeramulu (7), Sudindra v. 
Budan (8) and Arunachalam v. Murugappa (9). The question 
which the plaintiff seeks to raise here, is that. the certificate, 
sought to be made ‘against her by the Revenue authorities, has 


(1) (1864) 15 Ir. C. L. R, 420.. __ _ (4), (1903) I. L. R. 81 Cale. 179. 
(2) 867) I. R. 2 0. L. 244 (5) (1906) 4 C. L. J. 475. 
(3) (1002) I. L. R. 29 Calc. 810. ` (6) (1907) 5 C. L. $ 328. 


(7) (1907) 17 M. L, J. 288, I. L, R. 30 Mad. 402. 
(8) (1885) L L, R. 9 Mad. 80: (9) (1889) I, Ly K,'12 Mad, 508, 
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been made wholly without jurisdiction. A question of this des- 
cription cannot possibly be tried by an execution Court ; and the 
Subordinate Judge appears to have overlooked the elementary 
principle that no question, touching the validity of a’ decree, can 
be raised in the course of proceedings in execution of that decree. 
But even if the point was one, which might be deemed included 
within the scope of section 244, the question whether section 244 
is a bar toa suit of the present description, is by no means free 
from difficulty. The Subordinate Judge relies upon the cases of 
Barhamdeo Narayan v. Bibi Rasul Bandi (1), Umed Ali v, 
Raj Laksmi (2) and Hari Charan v. Chandra Kumar (3), as 
authorities for the proposition that section 244 of the Civil Pro- 
cedure Code applies to execution proceedings under the Public 
Demands Recovery Act. But he has overlooked that the contrary 
view has been maintained inthe case of Raghubans Sahai v. Ful 
Kumari (4). In this divergence of judicial opinion, it was not right 
for the Subordinate Judge to dismiss the suit summarily on the 
ground, that it was not maintainable by reason of section 244; in 
fact, the Subordinate Judge appears to us to have very imperfectly 
appreciated the difficulty of the question, which, he assumed, 
arose for his consideration. The second ground, upon which the 
judgment of the Subordinate Judge is assailed, must consequently 
prevail. : 

In support of the third ground, taken on behalf of the 
appellant, it has been urged that section 1s of the Public Demands 
Recovery Act has no application to the circumstances of the 
present case. That section, read with section 17, subsection (1) 
shows that the suit contemplated isa suitin a civil Court for 
cancellation of a certificate duly made. Here the allegation of 
the plaintiffappellant is that the certificate has not been duly made; 
and that,in fact, the procedure adopted by the Revenue 
authorities has been entirely without jurisdiction. The plaintiff 
contends that a certificate was originally made against the 
Mukerjees for recovery of a sum due under the instalment bond 
executed by them ; that when their estate vested in the Receiver 
the name of the latter was improperly substituted in the place of 
the Mukerjees; and finally, that after her own purchase, her 
name was, ina wholly unauthorised manner, substituted in the 
place of the Mukerjees and the Receiver. The plaintiff argues, 


t1) (1905) 1 ©. I. J. 860, I. L. R. 32 Cale. 691. 
(2) (1905) 1®. L. J 538, I L. B, 83 Cale. 84. 
(3) (1907) 1, L. R. 34 Gale. 787. 

(4) (1905) 1 C. L, J. 542, I. L. R, 32 Calo, 1130, 
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upon these allegations, that the procedure adopted was never CIVIL. 
‘contemplated by the framers of the Public Demands Recovery 1911. 
Act ; and that, even ifit is assumed that a certificate has the res 

fs , , È Nagendrabala 
force of a decree for certain specified purposes, there is no pro- Chaudhurani 


vision of the law under which her name could be substituted in Secretary of State 
place of the Mukerjees as the judgment-debtor. This aspect of for India in Council, 
the case has not been at all appreciated by the Subordinate Judge. Mookerjee, J. 
It is difficult to perceive how the provisions of section 234 or 248 R 
of the Civil Procedure Code, under colour of which the Revenue 
Authorities appear to have acted, could have any possible 
application to the circumstances of the case before us. The 
original judgment-debtors are not dead; the Receiver also 
is alive. Upon what conceivable principle, it may well be asked, 
can the present plaintiff -be substituted in the certificate as the 
legal representative of the original judgment-debtors? The 
principle which underlies the decisions of this Court in the cases 
of Poorthit Lall v. Sabeerun (1) and Dhuronidhur Sen v. Agra 
Bank (2), undoubtedly militates against the view that the plain- 
tiff could be treated as the legal representative of the Mukerjees, 
against whom the original certificate had been made. It is con- 
ceivable that the plaintiff might be rendered liable for sums due 
under the Bengal Drainage Act, on some principle which has not 
been explained to us. But it seems to be fairly clear that the 
attempt, which appears to have been made by the Revenue 
authorities, to fasten on the plaintiff the liability imposed on the 
Mukerjees by the instalment bond, was never sanctioned by 
the Legislature. In this connection, it is well to bear in mind 
that, as repeatedly ruled by this Court and by the Judicial Com- 
mittee, for the validity of a certificate under the Public Demands 
Recovery Act, the essential pre-requisite is a strict compliance 
with the provisions of the statute. Gujraj v. Secretary of State (3) 
Abdul Hat v. Gujraj (4), Baty Nath v. Ramgat (5) and Bay 
Nath v. Ramgat (6). In any event, the suit as framed seeks for 
a declaration that the certificate has not been duly made against 
the plaintiff. Toa suit of this description, the special period of 
limitation provided by section 15 of the Public Demands Recovery 
Act, has no imaginable application. In support of his view, the 
Subordinate Judge, we observe, placed reliance upon the case of 
Gopal Das v. Hardeo Das (7). But that case was of an entirely 


(1) (1867) 7 W. R. 368. (4) (1893) I. J, R.20 Calo. 826, 
i2) (1879, I. L. R 5 Cale. 86, 4 0. L. R. 484. (5) (1890) 50. L J 687. 
(3) (1889) I. L. R. 17 Calo, 414, {6) (1896) I L, R. 23 Cale. 775, 


(7) (1900) 5 C, W, N, 86. 


90 


CIVIL. 
1911. 
kaasa aad eu 
Nagendrabala 
Chaudhurant 
GA 
Secretary of State 


for India in Council, 


Mookerjee, J. 


CIVIL. 


1809. 
_—_ 
June, 17, 


THE OALCUTTA LAW JOURNAL. (Vou. XIV. 


different description, and was for the reversal of a sale held in 
éxecution of a certificate. A careful perusal of the judgment 
would have shown to the learned Subordinate Judge, that the 
case had no direct bearing upon the question raised before 
him. The third ground, upon which the decision of the 
Subordinate Judge is assailed, must consequently prevail. 

The result, therefore, is that this appeal is allowed, and the 
decree of the Subordinate Judge, set aside ; the case is remanded 
to him fortrial on the merits upon such evidence as may be 
adduced by the parties. The appellant is entitled to her costs in 
this Court. The costs in the Court below will abide the ultimate 
result, Under section 13 of the Court Fees Act, we direct that 
the Court-fees paid by the plaintiff upon the memorandum of 
appeal presented by her to this Court, be returned to her. 


A. T.M. - Appeal allowed : case remanded. 


Before Mr. Fustice Stephen and Mr. Fustice Vincent. 
„LALJI SAHAYA SINGH AND OTHERS 


v 


KURKI JHA * 
Hindu widow—Trespass— Mesne profits, decree for—Reversionary heirs, how far 
liable. 


When a Hindu widow has taken possession of property as part of the 
estate of her husband and is subsequently ejected therefrom and made liable 
for mesne profits by the rightful owner, the decree for mesne profits can be 
executed after her death against the reversionary heirs of her husband, 

-Appeal by the Judgment-debtors. - 
Proceedings in execution of decree. 


The material facts appear from the judgment. 

Babus Umakali Mukerjee and Upendra Nath Chatterjee for 
‘the Appellants. 

Babu Lachmi Narain Singh for the Respondent. 

The judgment of the Court was as follows : 


This is an appeal by the judgment-debtors against an. 
‘order of the Subordinate Judge of Muzaffarpur dated the 12th 
August, 1907. It arises in the following way. There was a man 
‘of the name of Beni Prosad. He left a widow Rojha Koer. The 


* Appeals from Appellate Orders Nos. 472, 488 to.491 of 1907, against the 


` order of Babu J. N. Chakravarty, Subordinate Judge, Muzaffarpur, dated the 
. 12th August, 1907 affirming that of Babu Joy Prasad Pande, Munsiff, Sita- 


mari, dated the 12th April, 1907, 


Vou. XIV.) HIGA COURT. 
present appellants are the heirs of Beni Prosad. At some time 
after Beni Prosad’s death, Rojha Koer possessed herself of a 
certain piece of land. From this, however, she was ejected by 
a suit which was decre2d against her. This decree was first 
upheld by the lower appellate Court and afterwards by this 
Court in 1897. In 1899 Rojha Koer died and in 1906 the 
decree-holders in that suit applied to have the original decree 
amended by the insertion of an order as to mesne profits, about, 
At the 
same time, the present appellants were joined as defendants 
under section 234 of the Code as the heirs of Beni Prosad. 

The question which we have now to consider is, whether 
they are liable for mesne profits. The question has been decided 
against them by both the lower Courts and we see no reason to 
differ from them. The matter in question has been settled 
by the decisions in the cases of Ramkishore Chuckerbutty v. 
Kallykanto Chuckerbutty (1), Premmoyt Choudhiani v. Preonath 
Dhur (2). Inthe former of these cases, it was held that as a 
widow had instituted a suit for the benefit of the estate and 
not for her personal benefit, the next heirs of the husband were 
liable for her action. Inthe latter case, the same principle was 
applied to make people in a somewhat similar situation liable 
for costs incurred by a Hindu widow. These cases seem to us to 
govern this case as itis held in the present case that Rojha 
Koer acted for the benefit of the estate of her husband and that 
she acted in good faith in taking possession of the property 
from which she was subsequently ejected. — 

The result is that this appeal is dismissed with costs. 

This judgment will also govern Miscellaneous Appeals 
Nos. 488, 489, 490 and 491 of 1907, which are also dismissed -with 
costs. We assess the hearing fee at one gold mohur in each case. 
B. M. Appeals dismissed. 
~ (1) (1880) I. L. R. 6 Oale. 479. (2) (1896) 1. L, R. 23 Oale. 636. 
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The mere fact of committing a trespass by a Hindu widow.will not 
impose a liability upon the estate of the husband. 

A decree obtained against a Hindu widow cannot be enforced against the 
estate of her husband in the hands of the reversionary heirs, ugless it is proved 
that the transaction was for the beneflt of the estate. 

Marudaga v. Savadi (1) followed. 

Appeal by the Decree-holder. 

Application for execution of decree for mesne profits 
against a Hindu widow, against the estate of her’ husband, in 
the hands of the reversionary heirs. 


The material facts and arguments appear from the judgment. 
Babu Dwarka Nath Mitter for the Appellant. 
Babu Surendra Kumar Bose for the Respondent. c. A. V. 
The judgment of the Court was delivered by 


Mookerjee J—The substantial question of law, which calls 
for our decision in this appeal, is whether a decree for mesne 
profits, obtained by the appellant against a Hindu widow, may 
be executed against the estate of her husband, now in the hands 
of the reversionary heirs. The circumstances, under which the 
decree was obtained and is sought to be executed, are not the 
subject of controversy between the parties, and .may be briefly 
narrated. The appellant before us, one Sadasi Koer, com- 
menced an action in ejectment onthe sth March, 1895, against 
88 persons as defendants. One of these defendants was Sona 
Koer, the widow of Talwant Singh. The case for the plaintiff 
was, that the defendants had combined to dispossess her of a. 
large tract of alluvial land, about 535 bighasin area. The 
specific act imputed to the defendant Sona Koer was, that she 
had sued three of the other defendants, who were in no way 
interested in the land, obtained collusive decrees against them; 
and, on the basis thereof, had, in concert with the other 
defendants, kept the plaintiff out of possession. Many of the 
defendants resisted the claim ; but, so far as we can gather from 
the record, the defendant Sona Koer did not even enter 
appearance. The Court of first instance found that the plaintiff 
was the proprietor of the disputed land, which had apparently 
accreted to her estate, and that the defendants had failed to 
establish any title by tenancy right or otherwise to any portion 
thereof. In this view, the Court made a decree for ejectment on 
the 30th November, 1895. Against this decree, the contesting 


(1) (1910) 21 M. L. J. 320, 
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defendants appealed to the Subordinate Judge; and it`is clear, 
from the record, that Sona Koer neither appealed nor was made 
a party respondent to the appeal. On the 16th June, 1896, 
the Subordinate Judge allowed the appeal, and dismissed the 
suit on the ground, that it was bad for misjoinder of causes of 
action and parties. The plaintiffthen appealed to this Court ; 
and, on the 24th November, 1898, obtained a reversal of the 
decree of the Subordinate Judge; the case was remanded in 
order that the appeal might be heard on the merits. After 
remand, the suit was decreed, in confirmation of the decision of 
the original Court, on the 18th April, 1899. It dogs not 
appear from the record, when the decree was executed, and the 
plaintiff placed in possession ; but this much is known that, in 
September, 1900, the plaintiff commenced an action for recovery 
of mesne profits for the three years antecedent to the suit, 
namely, from 12th September, 1897 to the gth September, 
1900. This suit was brought against 78 defendants, and Sona 
Koer was one of them. The plaintiff asked for a joint decree 
against all the defendants, on the ground upon which the suit 
for possession was based, namely, that the defendants had 
conspired to keep her out of possession of her property. This 
suit was decreed on the 30th July, 1901, and the defendants 
were made liable for mesne profits and costs. The plaintiff now 
seeks execution of this decree, and as Sona Koer has meanwhile 
died, she applies for execution against the reversionary heirs 
to the estate of her husband. No reason has been assigned, 
why these representatives of one judgment-debtor should be 
singled out in this manner ; but the decree-holder contends that 
the judgment-debtors are jointly and severally liable for the 
whole of the judgment debt. The property, against which the 
decree-holder seeks to proceed, admittedly formed part of the 
estate of Talwant Singh, and is in the possession of the 
reversionary heirs, who object to the execution on the 
ground that the estate of Talwant Singh, now in their hands, 
is not liable for the satisfaction of the decree obtained by Sadasi 
Koer against Sona Koer. The Courts below have concurrently 
given effect to this contention, and have dismissed the applica- 
tion for execution. The sole question in controversy between 
the decree-holder appellant and the representatives of Talwant 
Singh as respondents, is, whether the decree is capable of 
execution against the estate of the latter. ° 

In support of the appeal, the learned vakil for the 
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CIvIL. decree-holder has contended that as Sona Koer dispossessed the 
1911. plaintiff in her character as the widow of Talwant Singh, the 
. Sadasi Koer decree, though obtained against her, is binding upon the estate 


of her husband. In support of this position, reliance has been 
placed upon the cases of Ramkiskore Chuckerbutty v. Kali- 
Mookerjie, J, kanto Chuckerbutty (1), Premomoyi Choudrani v. Preo Nath 

Dhur (2), Krishna Kishore v. Sukha Sindhu (3) and Lalji Sahaya 
Singh v. Kurki Fha (4). It has been argued, on the other 
hand, by the learned vakil for the respondents, that the decree 
for mesne profits and costs was a personal decree against Sona 
Koer, that the estate of her husband could not be held liable - 
for her wrongful acts, and that she could not be permitted to 
impose upon the estate in her hands a liability in this indirect 
manner. In our opinion, the view taken by the Courts below 
is unquestionably sound, and must be affirmed. 

The judicial decisions, upon which reliance has been placed 
on behalf of the appellant, do not support the comprehensive 
proposition, that a Hindu widow, in possession of the estate of 
her husband, is entitled to commit an act of trespass and thereby 
impose a liability on the estate which would be operative 
against it when it passes into the hands of the reversionary heirs. 
The principle applicable to cases of this description, was 
examined in two recent decisions Harmanose v. Ramprosad (5) 
and Braja Nath v. Foggeswar (6). In the first of these cases, 
a Hindu mother, in possession of the estate of her son, 
committed an act of trespass and was consequently sued in 
ejectment by the rightful owner. She lost in this litigation, 
and a protracted investigation ensued for assessment of mesne 
profits. With a view to obtain an order for stay of execution 
of the decree, during the pendency of a frivolous appeal preferred 
by her, she gave security for restitution and made hereself liable 
for interest ata high rate. The question arose, whether the 
estate in the hands of the reversionary heirs was bound by her ` 
acts. It was ruled, that as her act was neither necessary nor 
-beneficial to the estate of her son, of which she was in possession, 
the estate was not bound in the hands of the reversionary heirs 
-of her son. In the second case, on the other hand, it was found 
that a Hindu widow, in possession of the estate of her husband, . 
who had been unlawfully evicted by a trespasser, had brought 
a suit for enforcement of. her rights and for the protection of 
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Vor. XIV.) HIGH COURT, 


that estate. It was ruled that a decree for costs, made against 
her in a preliminary proceeding erroneously instituted, must 
be taken to have been made against her as representative of the 
estate, and that consequently, when the property was brought 
to sale in execution, the sale passed, not merely her limited 
interest, but the entire inheritance to the auction-purchaser. 
The case of Lalji Sahay v, Kurki Fha (x), is not really opposed 
to this view, because it merely ruled that where the widow has 
' acted for the benefit of the estate of her husband, and has in 
good faith taken possession of the disputed property as part of 
that estate, though it was subsequently found that her claim 
was unfounded, a decree for mesne profits against her, as 
representative of the estate of her husband, might bind the 
estate in the hands of the reversionary heirs. The decisions in 
Ramkishore v. Kallykanto (2) and Premmoyt v. Preo Nath (3) 
do not, when analysed, lend support to any wider proposition. 
In fact, neither on - principle nor on the authorities can the view 
be maintained, that it is open toa Hindu widow to commit an 
act of trespass, and by that fact alone to impose a liability upon 
the estate of her husband. 

= Much reliance, was placed by the learned vakil for 
the appellant upon the case of Krishna Kissore v. Sukha 
Sindhu (4). That case, however, related to the liability of 
debutter property for mesne profits, due on account of an act 
of trespass committed by the shebait. But even in that case, 
the learned Judges appear to have held that the lability 
could be imposed on the debuttar property, only if the tort 
had been committed for the benefit of the idol. It is perfectly 
true that the decision in Pramada Nath v. Poorna Chandra (5), 
goes further, and holds that if a shebait, as such, has committed 
an act of trespass, the debuttar property is liable for mesne 
profits, even though the amount of profits realised during the 
period of wrongful possession is appropriated by the shebait 
for his own private purposes and not to those of the idol. It 
may be a question, however, when any case of the same 
description arises, whether this principle has not been too 
broadly formulated. As pointed out by this Court in the case 
of Braja Nath v. Foggeswar (6), the true standpoint, from 


{\) (1909) 14 0. L. J. 91. 

(2) (1880; J. L. R. 6 Calo. 479. 

(3B) (1896) I. L. R. 23 Calo. 636. 
{4) (1906) 10 0. W. N. 1000. 
(5) (1908), 7 0. L. J. 514, I. L. R. 35 Cale. 693, 12 C. W. N, 550. 
(6) 1808) 9 ©. L. J. 346 1851). 
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which the question ought to be examined in the case of debutter 
property in the hands of a shebait, is that of subrogation. 
There is a well-founded distinction in principle between cases, 
in which a person, natural or artificial, is liable to Be sued for 
the. acts of another, and cases, in which a person is, under 
certain specified circumstances, liable to make good out of 
certain property the loss caused to a third person by acts 
done on behalf of, or in the course of, the management of such 
property. The liability in the first class of cases rests on agency 


- or representation of the person ; in the second, it rests on the 


principle of Indemnity from the estate. It may be, as we have 
just indicated, a question whether this distinction was fully 
recognised in the case of Pramada Nathy. Poorna Chandra (1), 
and whether the point of view was not overlooked, that, in the 
case of trust property, the execution creditor is merely entitled 
to be subrogated to the rights of the trustee and to realise 
his dues from the estate only to the extent that the trustee is 
entitled to be indemnified therefrom. It does not consequently 
follow that because a defendant is sued as a trustee, the plaintiff 
is necessarily entitled to obtain a decree executable against the 
trust property : Jn re Shard (2). For the purposes of the present 
case, however, we need not consider what would be the liability 
of debutter property if the shebait committed an act of trespass, 
professing to act as shebait, but applying the profits of the 
disputed property for his own purposes. In the case before us, 
it is fairly clear, that the decree against Sona Koer was a 
personal decree. Her act of trespass in no way benefited the 
estate of her husband ; and the case becomes very much weaker 
for the decree-holder when it is found that she was made liable 
jointly and severally for the whole of the mesne profits on the 
basis that there was a conspiracy amongst all the defendants. 
As pointed out by the learned Judges of the Madras High 
Court in the case of Marudaga v. Savadi (3, a decree obtained 
against a Hindu widow cannot be enforced against the estate 
of her husband in the hands of the ‘reversionary heirs, unless 
it is proved that the transaction was for the benefit of the estate. 
We need not now consider whether the extreme view can be 
maintained, as was done apparently in Giribala v. Srinath (4) and 
Kallu v. Fatyzali (5), that a decree against a widow cannot, 
under any circumstances, affect the entire inheritance, even 
Q) (1908) I. T. R 85 Calc. 691. (3) (1910) 21 M. L. J. 320. 


(2) (901) 1. L. R. 2gCale 574. (4) (1908) 12 0. W. N, 769. 
45) (1908; I. L. B. 30 All, 394, 
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though the transaction was for legal necessity and was as a 
matter of fact beneficial to the estate. It is sufficient for us 
to hold, that even assuming that a decree made against a widow, 
‘on the basfs of a transaction beneficial to the estate, can be 
enforced .against the inheritance, as ruled in Marudaga v. 
Savadi (1), the elements essential to make the decree so 
operative have not been established in the present instance. 
The Courts below have, in our opinion, correctly held that the 
decree in this case was a personal decree, and that the liability 
incurred by the widow could not be directly or indirectly, 
imposed by her upon the inheritance, as it was neither for legal 
necessity nor for the benefit of the estate. 

The result, therefore, is that the order made by the Court 
below is affirmed, and this appeal is dismissed with costs. We 
assess.the hearing fee at three gold mohurs. 


A. T. M. Appeal dismissed, 


— m 


Before Mr. Fustice Carnduff and Mr. Fustice Richardson. 
MANMATHA NATH CHOWDHURY 


v. 
NABIN CHANDRA SANYAL* 

Hand-note, suit on—Interest, stipulation as to, omitting time—Ambiguity, 
patent—LEvidence, admissibility of, extraneous—Indian Evidence Act (I of 
1872), See, 93. 

Where a note of hand promises repayment of a loan with interest at a 
certain per cent. without stating either per mensem or per annum, the ambiguity 
isone which may fairly be explained by previous transactions between the 
parties and by custom. 


Mahomed Samsooddeen v. Voonshi Abdul Hug (1) referred to, 


Appeal by the Defendant. 
Suit for money due on a note of hand. 


The facts of the case appear from the judgment. 

Babu Tarini Das Banerjee for the Appellant. 

Babu Saileswar Sen for the Respondent. 

The judgment of the Court was as follows: . m 


The appellant in this case was sued on a hand-note 


* Appeal from Appellate Decree No. 500 of 1909, against a decree of Babu 
Bankim Chandra Mitra, Additional Subordinate Judge, 2nd Court of Burdwan, 
dated the 18th December 1908, affirming that of Babu Gépeshwar Banerjee, 
Munsiff, Ist-Court of Cutwa, dated the 23rd July 1908. e z y 


(1) (1864) W. R. 379. 
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executed by him in favour of the respondent for the sum 

of Rs. 380 “with interest at 2} per cent, the stipulation as - 
to interest stopping short at the rate and there being nothing 

expressly stated in the document as to whether tthe interest 

should be calculated annually or monthly or otherwise. In the 

Court ‘below evidence was admitted to show that the words 

used meant that the interest should be calculated monthly. 

The contention before us on appeal is shortly this, that, 
as the ambiguity regarding interest in the document is a patent 
ambigutity, the evidence referred to above ought not, under 
section 93 of the Indian Evidence Act of 1872, to have been 
admitted at all, 

In Mahomed Samsooddeen v. Moonsht Abdul Hug (1), it was 
held by this Court, that, where a note of hand promised repay-’ 
ment of loan with interest at 5 per cent, without stating either 
per mensem or per annum, the construction that interest must be 
calculated without reference to time was contrary to all practice, 
and the ambiguity was one which might fairly be explained 
by previous transactions between the parties and by custom. 
This case, if it is any authority at all, is obviously in point ; 
but, as the learned vakil for the appellant has pointed out, it 
was decided before the enactment of the Indian Evidence Act. 
We believe, however, that the Evidence Act made no change 
whatever in the law on the subject, and we are of opinion that 
there is no sufficient reason for coming to a different decision 
in this case, In our view the words “25 per cent.” in this bond 
before us clearly means 24 per cent. per mensem. This appeal 
is therefore dismissed with costs. 


HPG Appeal dismissed. 
(1) (186£) W. R, 379. 


Before Mr. Fustice Morris and Mr, Fustice Prinsep. 


SARADA PRASAD GANGULY AND ANOTHER 
v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Acoretions—Allurial lands—Reformations in situ— Possession, recorery of, suit 
Sor~—Serilements made by Government with defendants— Government, right 
of, as lord-paramount of the soil, to be put in possession, on defendants 
refusal to take settlement— Government, right of, to assess and settle lands, 
‘in the absence of title—Declaratory decree, changing character of swit, if. 
may be made, 


* Appeal frém Original Decree No. 172 of 1879, against the decree of the 
Subordinate Judge of Rajshahye, dated the 3rd March, "1879. 
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. Where Government brought a suit to recover certain alluvial lauds on the 
allegation that it was the proprietor of them and was put out of possession by 
the defendants, but it appeared that the Government had no right to them as 
proprietor and tat on the contrary the “maliki” or proprietory title in them 
was in the defendants, and that they were alluvial lands which accreted to the 
estate of the defendants and the right of the Government to assess revenue 
upon them was declared long ago, and they were converted into separate estates 
and temporary settlements in respect of them were made by the Government 
with the defendants and on theirexpiry, held them has, in its own hands 
adversely to th: defendants : 

Held, that having regard to the allegation of title on which the Govern- 
ment based the suit and the past conduct of the Government in reference to 
those lands, the Court ought not, at this stage of thecase in appeal, to change 
the entire form of the suit and to make a declaratory decree, in the event of 
the Court deciding the question whether the lands appertained to the plainti?’s 
or to the defendants’ estate in favour of the Government, to enable it to take 
hereafter the necessary steps for assessment and settlement. 

When alluvial lands appertaining toa parent estate, are converted into 
separate estates solely for purposes of assessment and settlement and never 
lose their relation to the parent estate but arè made the subject of temporary 
settlements, and are treated, for fiscal parposes only, as separate estates, and 
any of the alluvial lands disappear by reason uf submergence under the river, 
they can no longer be treated as constituent parts of those estates, and in the 
event of their reappearance, they will have to be dealt with as new alluvial 
formation to whioh the provisions of Act IX of 1847 would be applicable. 


Appeal by the Defendants. 
Suit by Government to recover certain alluvial lands on 


the allegation that it is the proprietor of them and was put out 
of possession of them by the defendants. 


The facts of the case appear fully from the judgment. 

Babus Sreenath Das and Tarak Nath Dutt forthel Appellants. 
Babu Annada Prasad Banerjee for the Respondent; 

The judgment of the Court was delivered by 


_ Morris J—The Government plaintiff brings this suit to’ 
recover certain alluvial lands by name Chur Nakalia and Kismut 
Chur Nakalia on the allegation that it isthe proprietor of them 
and was put out of possession of them by the defendants in 1870. 

From the original resumption proceedings and the subsequent 
settlement proceedings in connection with these lands, it is clear, 
and this is admitted before us by the Government pleader, that 
the Government has no right to them as proprietor, but that on 
the contrary the " maliki” or proprietory title in them is in the 
defendants. 

The lands in question are alluvial lands which accreted to 
the estate Dihi Sahazadpore of the defendants and the right of 
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the Government to assess revenue upon them was declared so 
long ago as 1834. Subsequently, on the ground that a permanent 
settlement of them could not properly be made on the same terms 
as the existing settlement of the original estate, these lands were 
converted into separate estates bearing Nos. 1700 and 1703 on 
the Towji, and temporary settlements in respect of them were 
made by the Government with the defendants. Three successive 
temporary settlements were made between 1834 and 1870. 
Between the second and third settlements great changes occurred 
in the condition of the property. The river Urasagur shifted its 
bed but eventually tending westward cut away the greater por- 
tion of the land. The result was that in 1870, only a small 
portion of the original lands of these two Churs remained while 
on the other hand new formations were thrown up on the east 
bank of the river. It is in respect of these new formations on the 
allegation that they are reformations on the site of the original 
Churs Nakalia and Chur Kismut Nakalia that the present suit 
was brought. ‘ 

As however, the Government can neither claim these lands 
as proprietor nor point toany act whereby it has been ousted from 
them by the defendants, the suit of the Government necessarily 
fails both by reason of defect of title and from the absence of all 
cause of action. 

But it is pressed upon us that although the defendants have 
the proprietary title in and are in possession of these lands, yet 
the Government as lord-paramount of the soil, is entitled to be 
put in possession of them in the event of the defendants not 
consenting to the terms of settlement which the Government 
officers may propose to them, and that as shown by the pleadings 
in the suit the real question at issue between the parties and 
which the lower Court has set itself to determine being whether 
these lands appertain to the Churs Nakalia and Kismut Nakalia or 
form part of their village of Amarpore, the Government is entitled 
to a declaratory decree decisive of this issue so as to enable it in 
the event of the decision being in its favour to take hereafter the 
necessary steps for assessment and settlement. The pleader for 
the defendants maintains that no such declaration can be granted 
by the Court, because the Government has already dealt with 
these lands under Act IX of 1847, and is thereby precluded from 
either asserting its right as owner or from taking measures for 
their assessment until ten years have expired from the approval of 
the survey of them, In answer to this objection, the Government 
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pleader admits that the lands in suit came under the Dearah 
Survey of 1868-69, and that the Revenue Survey authorities 
took action in regard to them under the provisions of Act IX of 
1847, but he contends that as these proceedings have never been 
completed and the defendants have not suffered in any way in 
consequence of them, the Government cannot be estopped from 
claiming these lands as reformation on the site of its old estates 
bearing Nos. 1700 and 1703 on the Towji and rectifying the 
proceedings of the Revenue Survey authorities in connection 
with them. 

It seems to us that having regard to the allegation of title 
on which the Government bases this suit and the past conduct 
of the Government in reference to these lands, we ought not at 

gthis stage of the case to change the entire form of the suit and to 
make the declaration asked for. The last settlement of the 
original alluvial lands of Chur Nakalia and Chur Kismut Nakalia 
expired in 1872. Since that time the Government has held them 
t khas” that is to say in its own hands. That this possession of 
Government has been a possession adverse to the defendants is 
manifest by the fact that the Government has paid no malikana 
to the defendants for these lands since 1872, and the present suit 
is only the natural consequence of this adverse possession ; for 
the Government here openly proclaims its title as proprietor of 
the two Churs and claim the lands in suit as originally forming 
part of those Churs. It appears to us therefore that the question 
of ownership lies at the very foundation of this suit and that we 
-ought not to go beyond this issue. It is not also as though the 
lands in suit had!fallen into the possession of the defendants without 
the knowledge of Government. On the contrary their existence 
in connection with mouzah Amarpore was well-known to the 
officers of Government in 1870, and in their settlement proceed- 
ings of Chur Nakalia and Chur Kismut Nakalia in that year those 
officers purposely refrained from including them in the settlement. 

They treated these lands as portion of the parent estate 
Dehee Sahazadpore calling them alluvial formation of Amarpore 
but they reserved the question of settlement of them until the 
completion of the survey of the entire estate, portion of which 
was inthe district of Dacca, when they would be in a position 
to re-adjust the Government revenue by a comparison of the area 
then found with the area as it stood at the time of the last settle- 
ment.. We recognise the force of the argument thag the lands in 

suit cannot be treated as lands “ gained" from the river within 
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the meaning of section 1, Act IX of 1847; But the Government 
ought not we think to have -instituted the present suit without 
stating fully and fairly its real title in the lands and the reason. 
why it desires to repudiate the acts of its own offiaers in connec- 
tion with them under the provisions of Act IX of 1847. But. 
independently of these considerations the further argument that 
the lands in suit are not reformations of the estates Nos. 1700 
and 1703 regarded as separate and independent estates but are 
strictly speaking reformations of the parent estate Dihee Sahazad- 
pore appears to us to be sound. As a matter of fact, these alluvial. 
lands are, to use the words of the preamble to Act XXXI of 1858, 
" additions ” to the estate of the defendants’ estate Dihi Sahazad- 
pore. The realestate, therefore, to which they appertain is. 
Dihi Sahazadpore. Separate Towji numbers were given to them 
and they were converted into separate estates solely for the. 
purpose of assessment and settlement. They never lost their 
relation to the parent estate Dihi Sahazadpore, for, in the event 
of the lands being brought under sufficient cultivation to admit, 
of a permanent settlement being made it was always open to the 
proprietors of Dihi Sahazadpore to incorporate them with it. As, 
alluvial lands which could not bear, a permanent settlement they 
were made the subject of temporary settlements and were treated, 
for fiscal purposes only, as separate estate. We think, therefore, 
that these Chur estates were co-existent only with their settle- 
ment and that with each fresh settlement a separate estate within 
the meaning of Act XXXI of 1858 was created. Consequently, if 
any of the alluvial lands disappeared by’ reason of submergence 
under the river, they could no longer be treated as constituent 
parts of those estates, and in the event of their reappearance they 
would have to be dealt with as new alluvial formation, to which 
the provisions of Act IX of 1847 were applicable. In this view, the 
only portion of Chur Nakalia and Chur Kismut Nakalia which 
can be considered.a separate estate as created under the provision 
of Act XXXI of 1858, would be the 233 bighas on the west bank’ 
of the river Urasagar which formed the subject of settlement in 
1870 and constituted the asee or original lands. The lands, 
now in suit are new formations which have arisen in connection 
with mouza Amarpore and have been dealt with as such under 
the provisions of Act IX of 1847. 

We, therefore, set aside the judgment of the lower Court, ° 
and dismiss the suit of the plaintiff with costs in both the Courts. 
He Pe ; Abpeal allowed ; suit dismissed, 
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` CIVIL RULE. 


Before Mr, Fustice Mookerjee and Mr. Fustice Teunon. 
PURANDER KUMAR 


v 


RAM NARAIN SING* 


Review of judgment—Discovery of new and important evidence—Procedure— 
Civil Procedure Code (Act V of 1908), Order 47, Rule 8—Re-hearing of 
suit—Account books, entries in, proof of—Hvidence, opportunity to 
adduce—Revision of order rejoeting review. 

Where a person satisfies the Court that he was unable with due diligence 
to produce some new and important evidence not within his knowledge at the 
time the decree was made, the Court ought to record an order admitting the 
review and then to give direction under Rule 8 of Order 47 of the Civil Pro- 
cedure Code of 1908 for the re-hearing of the suit. 

The Civil Procedure Code (Act V of 1908) does not contemplate that the 
Court, on being satisfied of the existence of good grounds for review, should 
instead of making an order .admitting the review, admit tke new evidence 
sought to be adduced and then hear the case, not on the merits but as to 
admissibility of review on the basis of that evidence taken with the other 
evidence in the case, and finally rejeot the review on the ground that taken 
along with the other evidence it did not assist the applicant. l 

The High Court made the order which the Court below should have made, 
` and directed that when the case was re-heard the applicant would have 
opportunity to prove specific entries in the account book and also to give 
relevant evidence with regard to such entries and the other side would also 
have an opportunity to rebut such evidence. 

Hingu v, Heramba (1) referred to. 

Rule obtained by the Plaintiff. 

Application for review of judyment on the ground of 
discovery of new and important evidence. 

The facts of the case appear fully from tle judgment. 

Dr. Rash Behary Ghose and Babu Pravas Chandra Mitter 
for the Petitioner. 

. Babu Ram Charan Mitter, Moului Syed Shamsul Huda 

and Babu Raghunath Sahai for the Opposite party. 

The judgment of the Court was delivered by 

-Mookerjee J.—Weare invited in this Rule to set aside an 
order by which the Court below has refused an application for 
review of judgment in a mortgage suit. The plaintiff whose claim 
was decreed in part applied for a review on the ground of 
discovery of new and important evidence which after the 
exercise of due diligence was not within his knowledge, and 

ox Civil Rule No. 4461 of 1910, against an order of Bebu Raj Narain 

Mukerji, Subordinate Judge, Arrah. dated the 3rd September, 1910. 

(1) (1910) 13 C. L. J, 139. 
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CIVIL. could not be produced by him at the time when the decree 
1911, was passed. This new evidence isan account book the entries 
—~_— 


in which the plaintiff asserts support his claim. On the 6th 
August, 1910, the Subordinate Judge took the application for 
review into consideration. The application was supported 
Mookerjee, J. by an affidavit on behalf of the plaintiff, and the person who 

had sworn the affidavit was cross-examined by the defendants. 
‘The Subordinate Judge, as is clear from the order which he made 
on the 6th August, 1907, was satisfied that the plaintiff had 
established that he was unable with due deligence to produce 
the evidence in question at the original trial. Upon'this finding 
the learned Subordinate Judge ought to have recorded an order 
admitting the review and then to have given direction, under 
Rule 8 of Order 47 of the Code, for the re-hearing of the suit. 
The Subordinate Judge, however, followed a different course. 
After finding that the new evidence ought to be accepted he 
proceeded to make the following order: ‘“ So I would admit the 
book and adjourn the case to the 2oth August for hearing as 
to admissibility of review on the basis of that book taken with 
the other evidence on the record.” The case was then actually. 
heard on thé 3rd September, 1910. The plaintiff was examined 
as to the account book, and he deposed generally that the 
different pages of the book were in the hand-writing of his 
father. The book as a whole was thereupon marked as an 
exhibit, The Subordinate Judge then proceeded to consider 
whether the book was reliable or not, and came to the conclu- 
sion: that taken along with the other evidence it did not 
assist the plaintiff. He finally made the following order ; 
“Hence the application is rejected with costs.” It is obvious 
that the procedure which was adopted by the Subordinate 
Judge is not contemplated by the Code, and the plaintiff has 
rightly contended before us that opportunity ought to have 
been afforded to him to prove the relevant entries in the book. 
In fact, it is clear from the judgment of the Subordinate Judge 
that in his opinion there were circumstances in connection with 
some of these entries which required to be explained, circums- 
tances which, if unexplained, would tell against the truth of the 
claim of the plaintiff. It has further been argued on behalf of the 
plaintiff, that he was misled by the form of the order of the 6th 
August 1910, and he did not apprehend that on the 3rd September 
1910 he woyld be called upon to prove the specific entries in 
the account book which had been received by the learned 


Parendes Kumar 
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Subordinate Judge or to explain the circumstances under which 
such entries had been made. In our opinion, there is considerable 
force in this contention; and as the sum involved in this 
litigation is considerable, it is obviously desirable that there 
should be a further investigation into the matter. 


The result, therefore, is that we make the Rule absolute, and í 


set aside the order of the Subordinate Judge made on the 3rd 
September 1910. We make the order, which the Subordinate 
Judge should have made on the 6th August 19ï0, namely, to 
admit the review; and we direct the Subordinate Judge to 
rehear the case under Order 47, Rule 8 of the Code. When the 
case is reheard, the plaintiff will have an opportunity to prove 
the specific entries in the account book, and also to give relevant 
evidence with regard to.such entries. Hingu v. Herantba (1). 
The defendant also will have an opportunity to rebut such 
evidence. The Subordinate Judge will then reconsider the case 
along with the evidence thus adduced, The costs of this Rule 
will be costs in the suit. We assess the hearing fee at three 
gold mohurs. 
H. P. C, 

(1) (1910) 13 0. L. J. 139. 


Rule made absolute, 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
GOPI LAL 


V. 


LALA NAGAN LAL* 


Withdrawal of suit with leave to bring fresh suit on payment of costs of efen- 
dant—Suit by one of several members of a joint family—Order of 
withdrawal, if binding upon other members—Costs, deposit of, how and 
when may be made—Costs deposited not with, but sometime after, the 
presentatiion of plaint, if proper. 


An order made by a Court in a suit brought by one of several members 


of a joint family for recovery of money due on a promissory note permitting 


the plaintiff to withdraw from the suit with leave to bring a fresh suit subject: 
to limitation and on oondition that he must pay or deposit the defendant’s 
costs-before bringing a fresh suit, is not binding upon the other members of the. 
- joint family who,were not parties to the suit, and a subsequent and fresh suit 
brought by the previous plaintifl and the other members of the family cannot,’ 


so far as the latter are concerned, be dismissed on the failure of the former“ 


depositing or paying into Court the costs as ordered, but must be tried out- 
so far as they are coneerned and in the presence of the other plajatiff, whom; 
they are entitled to ask to be joined as a party defendant to the suit. 


* Civil Rules Nos. 4652 and 4653 of 1910, against an order of Moulvi 
Qumar Ali, Munsiff, Saran, dated the 25th July i910, 
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Where no question of limitation arises, the subsequent suit may be taken 
to have been duly instituted, as regards all the plaintiffs, on the day on which , 
the costs were deposited, et 

` Jeun Muchi v. Budhiram Uuchi (1) ielenred to. ` - 

The deposit of costs on a day subsequent to the presentation of the plaint 
may be treated as a sufficient compliance with the order made in the 
previous suit. > 

Abdul Aziz Molla v, Ebrahim Molla (2) referred to. 

Hare Nath Das v. Syed Hoseain Ali (3) explained and distinguished. 


Rule obtained by the Plaintiff. 


Suit for recovery of money due ona promissory note by 
one of several members of a joint family. 


The facts appear fully from the judgment. 

Babu Surendra Nath Ghosal for the Petitioners. 
Babu Dwarka Nath Mitter for the Opposite party. 
“The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set ‘aside a 
degras by which a Court of Small Causes has dismissed a suit 
without trial on the merits. It appears that Gopilal, one of the 
petitioners before us, instituted a suit on the z5th June 1910 for 
recovery of money due on a promissory note. He was examined 
in support of his claim, and stated that he wasa member of a joint 
family ; the learned Judge held that the other members ought 
to join as plaintiffs. Gopilalthen asked for leave to withdraw 
from the suit with liberty to bring a fresh suit on the same cause 
of action, whereupon the following order was recorded: “ The 
plaintiff be permitted to withdraw from the suit with leave to 
bring fresh suit subject to limitation, and on condition that he 
must pay or deposit the defendant’s costs before bringing. a 
fresh suit, or else this suit shall stand dismissed wrth costs,” 
On the 25th July, 1910, the suit was accordingly withdrawn. 
Three days later, Gopilal with two other persons, Mewalal and 
Shamraj Singh, the petitioners before us, instituted the present 
suit. The costs of the previous suit, however, were not 
deposited along with the plaint, but were put into Court on the 
27th August, 1910. The defendant objected that the order 
of the Court had not been carried out, and that the suit could 
not be mintained. The Small Cause Court Judge gave effect 
to this objection and dismissed the suit. In our opinion, the 
order of thg Small Cause Court Judge is open to objection on 
more than one ground. i 


(1) (1904) I. L, R 32 Cale. 839. (2) (1904) I. L. R. 31 Cale, 965, 
(8) (1905) 10 3, W. N. 8, 


wa 


Vou. X1Y,] HIGH COURT. 


In the first place, it is clear that so far as Mewalal and 
Shamraj are concerned, they were not bound by the previous 
order. If, tharefore, we assume that Gopilal has not carried 
out the order of the Court and the suit is liable to be 
dismissed, in so far as he is concerned, it must be tried out 
in so far as Mewalal and Shamraj claim to recover money 
from the defendant ; and these plaintiffs are clearly entitled to 
ask that Gopilal should be joined as a party defendant to the 
suit. In this view, the suit could not possibly be dismissed. 

In the second place, it is clear that the plaint may very well 
be treated as filed on the 23rd August, 1910. It has been 
pointed out to us that no question of limitation arises, whether 
the suit is taken as instituted on the 23rd August or the 25th 
July. Under these circumstances, there is no reason why as 
regards all the plaintiffs the suit should not be taken to have 
been duly instituted on the day on which the costs were 
deposited. In support of this view, reference may be made 
to the decision of this Court in Feun Muchi v. Sudhivam 
Muchi (1). . 

Inthe third place, it is clear upon the authority of the 
decision of this Court in the case of Abdul Aziz Molla v. Ebra- 
him Molla (2), that the deposit of the costs on the 23rd August 
1910 ought to be treated as sufficient compliance with the order 
made in the previous suit. Our attention, however, has been 
invited to the case of Hare Nath Das v. Syed Hossain Ali (3), 
and it has been argued that the principle which underlies that 
decision cannot be reconciled with the ruling in Abdul Aziz 
Molla v. Ebrahim Molla (2). In our opinion, the case of Hare 
Nath Das v. Syed Hossain Ali (3) is plainly distinguishable. 
There the Court fixed the time for payment of costs upon the 
expiry of which the suit was to stand dismissed in the event of 
default. The plaintiff did not deposit the costs within that time 
with the result that the suit stood automatically dismissed. 
Consequently, when the second suit was instituted, there was a 
bar to the trial of the claim of the plaintiff who did not make 
any attempt even then to carry out the order of the Court or to 
ask for any extension of time. 

The result, therefore, is that this Rule is made absolute, and 
the order of the Court below set aside, The suit will be remitted 
for trial on the merits, The petitioners are entitled to their costs 


(1) (1904) I, L, R. 82 Calo, 839 (2) (1904) I. L, R. 81 Cale. 965, 
(3) 11905) 10 0, W. N. 8, 


107 


Olvin, 


_— 


1911, 
—_ 
Gopi Lal 
v. 
Lala Nagan Lal. 


Mookerjee, J. 


108 - 


OIVIL, 


1911. 
y 
Gopi Lal 


v. 
Lala Nagan Lal.. 


Moakerjee, J, 


Orvit, 
1911. 
ee 

January, 5, 


THE CALCUTTA LAW JOURNAL. {Vorn XIV.. 
of this Rule. We assess the hearing fee at one gold mohur, the 
costs of the Court below will abide the result. 

The same order will govern Rule No. -4653 of 1910, which |. 
is also made absolute with costs, one gold mohur. 


H. P. C. Rule made absolute. 


Before Mr. Fustice Mookerjee and Mr. Fustice Tetinon, 
GOKUL CHANDRA ROY 


v. 


RASHESWARI CHOWDHURANI.* 


Mortgage suit—Party defendant, refusal to join a person as—Person interested 
in the mortgaged premises, if a proper party dfendant—Opportunity to be 
heard befare enforcement of mortgage security— Adopted son of the person, 
executriz to whose estate executed the mortgage—Civil Procedure Code 
(Act Vof 1908) O. 34, R. 1—Multiplicity of suits, avoidance of, if 
desirable, 


Under Order 84, Rule 1 of the Code of Oivil Procedure, the adopted son 
of the person, the exeoutrix to whose estate executed a mortgage in favour of 
the plaintiff, is a person‘entitled to be added asa party defendant in a suit 
for enforcing the mortgage security. 

_ The test to be applied is whether the piis who applies to be made. 
a party defendant is a person who has an interest in the right of redemption.. 


Where the plaintiff alleges that the mortgage was executed by the_ 
executrix under circumstances whioh made the security binding upon the ` 
estate and the defendant is the adopted son of the deoeased owner of the 
estate, the latter is a person interested in the right of redemption. - 


It is desirable that ina suit for enforcement of a mortgage security, all 
the parties interested should be brought before the Court iu order that 
multiplicity of litigation might be avoided. 

Dwarka Nath Sen v, Kesory Lal Goswami (1) referred to, 


Jaggeswar Dutt v, Bhuban Mohan Mitra (2) explained and distinguished, 

The rule laid down in the case of Jaggeswar Dutt v Bhuban Wahan 
Mitra (2), that, toa suit to enforce a mortgage, persons claiming under a 
title udverse to that of both the mortgagor and the mortgagee are not proper 
parties, is not inflexible. 

Bhaja Chowdhury v, Chunilal (2) referred to. 

. Rule obtained by the Petitioner. 


Order refusing to make the petitioner a party defendant 
under Order 34, Rule 1 of the Civil Procedure Code. 


The facts of the case appear {fully from the judgment. _ 


“i Civil RuleNo. 4767 of 1910, against an order of Bab Sarat 
Sen, Subordinate Judge, Dacea, dated the 9th September, 1910. z oe 
(1) (1910) 14 C. W. N, 703; 1L C. L.J 426, 


(2) (1906) I, L, R. 33 Cale 425. (3) (1906) 5 O, L, J. 95 
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Dr. Rash Behary Ghose and Babus Harendra Narain Mitra OIVIL 
and Upendra Lal Roy. for the Petitioner. T 1911. 
Mr. S. P. Sinha and Babu Gunada Charan Sen for the -Gokul Chandra Roy 
Opposite party. f ` Rasheswari Chow- 
The judgment of the Court was delivered by dhurani, 


Mookerjee. J—We are invited in this Rule to- set aside an 
order by which the Court below has refused to join the petitioner 
as party defendant to a mortgage suit. The plaintiff sues to enforce 
a security alleged to have been executed in his favour on the 18th 
March, 1909, by the first defendant as executrix to the estate 
of the late Gour Chandra Roy. The petitioner is the adopted 
son of the deceased ; he contends that he is the person now 
interested in the property comprised .in the mortgage security, 


© 


and that consequently he is entitled to be heard before a decree 
is made for the enforcement of that security. 

We are of opinion, that there is no room for serious 
controversy that under Order 34, Rule 1 of the Code of Civil 
.Procedure, 1908, the petitioner is entitled to be added as a party 
defendant. The test to be applied is, whether the petitioner is 
a person who has an interest inthe right of redemption. The 
case for the plaintiff is that the mortgage was executed by the 
executrix under circumstances which made the security binding 
upon the estate of Gour Chandra “Roy. The defendant is a 
person interested in that estate. It is therefore impossible for 
the plaintiff to maintain the position that the defendant is not 
a person who is interested in the right of redemption. The 
earned Subordinate Judge in the Court below relied upon the 
decision of this Court in the case of Faggeswar Dutt v. Bhuban 
Mohan Mitra (1), in support of the proposition that to a suit 
to enforce a mortgage, persons claiming under a title adverse 
to that of both the mortgagor and the mortgagee are not proper 
parties. That principle has obviously no application to the 
circumstances of the present case. Besides, as was pointed out- 
in the judgment of this Court in that very case, the rule in 
question is not inflexible, and this is illustrated by the subsequent 
decision of this Court in the case of Bhaja Chowdhury v. 
Chunilal (2). We may further point out that as explained in 
the case of Dwarka Nath Sen v. Resory Lal Goswami (3), it is 
desirable that in a suit of this description, all the parties 


(1) (1906) I. L. R. 33 Cale. 425. (2) (1906) 5 0. L. J. 95. 
(8) (1910) 110. L. J 426, 14 C. W. N. 703. 
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interested should be brought before the Court in order that 
multiplicity of litigation might be avoided. 

The result is that this Rule is made absolute, and the 
order of the lower Court discharged. The petitioner will be 
added as a party defendant to the case which will be heard in 
his presence. 

The petitioner is entitled to the costs of this Rule, which 
we assess at two gold tioN; . 

H. P. C. Rule made alsoit; 


APPELLATE CIVIL. 


Before Mr. Fustice Holmwood and Mr. Fustice Sharfuddin. 
W. M. GRANT 


v. 
RAM REKHA BHAGAT AND oTHERs.* 


Second appeal—Bengal Tenancy Act (VIIT of 1855), Sec. 1094A. Sub-see, (3) 
—Deoision settling rent—Present rent, maintaining—Failure to prore excess, 


No appeal lies to the High Court from the decision of a Special Judge under 
section 109A, sub-section (3) of the Bengal Tenancy?Act, from the finding that 
the present rent must be maintained inasmuch as the plaintiff failed to prove 
any excess, as it was a decision setting a rent. 

Rameswar v. Bhvoneswar (1) followed. 

Pratap v. Ram Lal :2) explained. 

Whether new tenancies have been created on the sub-division of a tenanoy, 
depends upon the intention of the parties, 

Mulluck Chand v. Satis (3) followed. 

A Court fails to act in the exercis of its jurisdiction when it omits to form 
any opinion as to the intention of parties in splitting up the tenancies as well 
as when it omits to deal with the question whether, even if the tenancies have 
been so split up as to prevent the landlord from suing for rent on the original 
jama. l 

The question whether a raiyat isa raiyat ata fixed rate can be'decided 
under seotion 106 of the Bengal Tenanoy Act. 

Pirthichand v. Basarat (4) followed, 


Appeals and Application for Revision by the Plaintiff. 
Suit for enhancement of rent. 
The material facts and arguments appear from the judgment. - 


* Appeals from Appellate Decree Nas. 1247 and 1248 of 1909, with Rules 
Nos. 3785 and 3786 of 1909, against the deorees of J. C. Twidell, Esq , Special 
‘Judge of Bhagalpur, dated the 16th March, 1909, reversing those of Moulvi 
Mohiuddin Ahmed, Settlement Officer of Bhagalpur, dated the 22nd August 
1908. 

(1) (1906) 40. L. J. 138, I. L. R. 33 Cale, 837. 

(2) (1907) 5 C. L.J 538. 

(3) (1909) 11 O. L. J. 56. 

(4) (1909) 10 0. L. J 484, I. L, R. 87 Cale. 30. 


Vor. XIV.) HIGH COURT. 


-Babu Dwarka Nath, Chuckerbutty and Moulvi Syed Mahomed 
Taher for the Appellant and Petitioner. 
Babu Fnanendra Nath Sarkar for the Respondent- and 
Opposite Party. . C. A. V. 
The judgment of the Court was as follows : 


These appeals arise out of the judgment of the Special 
Judgeat Bhagalpur in suits under section 105 of the Tenancy 
Act. . 

There were also two Rules issued, in case it should be held 
that there was no appeal. We are inclined to hold that there 
is no appeal as regards the finding that the present rent must be 
maintained inasmuch as the plaintiff has failed to prove any excess. 

‘In the case of Rameswar Singh v. Bhooneswar Fha (1) it 
was laid down in a case where enhancement was claimed on both 
the grounds on which it is claimed here that when the Special 
Judge holds in such a case that nò case has been made out for 
enhancement. Oa any of the grounds stated in the application this 
is a decision settling a rent within the meaning of section 109(3) 
of the Act and consequently no second appeal lies to the 
High Court. Inthe case of Rajkumar Pratap Sahay v. Ram 
Lal Singh (2) to which one of us was a party, this case was 
distinguished but not dissented from and although the ratio 
decidendi appears at first sight to be that, where the Special Judge 
merely proceeds on the ground that there was no excess land 
and therefore no rent to be settled, -an appeal lies, it must be 
taken to be an exceptional case depending-on the very narrow 
single issye that was raised in that case and not governing a case 
like the present where the Special Judge has held that the plain- 
tiff has failed to establish his grounds for asking for a settlement 
of rent at a higher rate. It is conceded that no appeal lies from 
the finding that there has been no rise in the price of staple food 
crops during the currency of the rent but it is urged that the 
ground which the learned Special Judge has taken, namely that 
there has been a splitting up of the tenancy and hence there is 
no currency of the former rent is not a decision on the merits, 
but a defective excercise of jurisdiction and hence open to revision 
under the rule issued on that ground. It iscontended that the 
learned Judge has followed the authority of Uday Chandra v. 
Nripendra Narayan (3) to which one of us was a party and not 
considered the case of Modhu Mala v. Alfazuddi (4) where the 

(1) (1906) 40. L. J. 188. (3) (1909) 13 0, W. N. 410, 1. L, B. 36 Cale, 287. 
(2) (1907) 5 0. L, J. 538, (4) (1909) 13 C W; N, 962. 
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opposite view was taken although the J udges i in the latter case 
did not consider the former. 


In the case of Mulluck Chana Das v. Satis Chandra Das (1), 
however Mookerjee J. who was a party to the latter ruling has 
considered both cases and it was laid down that, when the lands 
of a tenancy have been subdivided, if a question arises whether 
new tenancies have been created the answer must depend upon 
the intention of the parties ; no inflexible rule apart from inten- 
tion can be laid down. Now in this case not only has the learned 
Judge formed no opinion as to the intention of the parties in 
splitting up the tenancies but he has omitted to deal with the 
further question whether, even if the tenancies have been so 
split up as to prevent the landlord suing for rent on the original 
jama which seems to be the test applied in Mudluck Chand 
Das’s case (1), there has been any change in the currency of the 
rent. : 
This we think is a question wholly independent of the 
other question whether the landlord can still deal with the split- 
up tenancies as a single jama and the Judge has certainly failed 
to exercise his jurisdiction in not coming to any finding thereon. 
The case in Rule 3786 appears to be that of the original tenants 

giving up part of their holding, which was settled at the 
same rate of rent with another tenant. The case in Rule 3785 
appears to be that of four co-sharers holding a single jama, who 
by a species of partition with consent of the landlord- have each 
taken one-fourth of the original holding at the same rate of rent 
as before. In Rule 3786 therefore the second question we have 
indicated above arises and ought to be decided, while in Rule 
3785 both questions seem to arise. There is however a further 
reason for revision in this case. The defendants asserted a claim 
to be raiyats at fixed rates and though the Assistant Settlement | 
Officer held that claim to be frivolous and it was not further 
dealt with by the Special Judge as it did not arise in the view 
he took of the case, it raises a question of status, and on the 
authority of the Full Bench’ ruling in Airthi Chand Lal 
Chowdhry v. Basaret Ali (2), sucha question could only be 
decided under section 106, and if it: anes would lay the whole 
‘case open to appeal. 

Whether it did arise or whether the Assistant Settlement 
Officer’s finding that it was altogether a frivolous plea is correct | 


(1) (1909) 11 0, D. J. 56. (2) (1909) I. L. R. 87 Calo, 80, 
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is a question which must be decided by-the learned Special Judge. Orvin. 
The matter not having gone beyond the Court of first instance 1910, 
cannot be dealt with by us and the appeals and motions before 
us being by fhe plaintiff. The question did not arise in argu- 
ment before us, but as the case has to go back there must bea 
finding upon that issue as well. The result is that the appeals 
Nos. 1247 and 1248 are dismissed without costs and the Rules 
3786 and 3785 are made absolute with costs which we assess at 
one gold mohur in each case. The costs in the lower Courts, will 
abide the result, 


A. T. M, Appeals dismissed: Rules made absolute, 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr, Fustice Teunon. 


Tnu re HARA KUMAR CHATTERJEE.* 


Legal Praotitioners Act (XVIII of 1879), Sec. 183—Removat of legal practise ~- —_ 
tioner from the rolls for misconduct—Mis-statement of age in application February, 18. 
Sor enrolment as a candidate for appointment in the Provincial Judivial a 
Service—Alteration of age, fraudulent, in Entrance Certificate — Re- 
instatement of legal practitioner, if and when may be made—Test. 


—~ 
W. M. Grant 
v. 
Ram Rekba Bhagat, 





Orvit. 


1911. 


When a legal practitioner found guilty of an offence of great gravity 
committed whea comparatively young, was removed from the rolls and applied 
after several years for re-instatement : 

Held, that if the sentence of exclusion or removal, however right, has had 
the salutary effect of awakening in the delinquent a higher sense of honour 
and duty and if in the interval, his conduct has been so irreproachable that 
notwithstanding the delinquency in early life, he may be safely entrusted 
with the affairs of clients and admitted to an honourable profession without 


that profession suffering degradation, it is right to make an order of re-instate: 
ment. 


In re Abiruddin (1) referred to and followed, 

Application for re-instatement of a pleader dismissed for 
misconduct in mis-stating age in his application for enrolment 
as a candidate for appointment in the Provincial Judicial 
Service. The said order is as follows: ; 

Rampini and Geidt JJ.—This is a Rule [No. 536 of 
1906] calling upon one Hara Kumar Chatterjee, B.L., a pleader 
practising in Backergunge, to shew cause why he should not 
be dealt with by this Court under section 13 of the Legal 
Practitioners Act, for having tampered with, or for having used 
as genuine, knowing that it had been tampered, with, his 
certificate of passing the Entrarice Examination of the Calcutta 


* Order No. 398 of 1911. 
(1) (1910) 12 O. L. J. 625 (628), 
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University, by altering his age from 18 years 3 months to 10! 
years and 3 months, witha view to obtain enrolment in this. 
Court as a candidate for a Munsifship. 

Babu Dwarka Nath Chakraburty, who appé@ars for Hara 
Kumar Chatterjee, very properly admits that the offence which 
his client has committed is a very serious one ; but he ae that 
he may be mercifully dealt with. 


When the pleaderin question applied in this Court for- 
enrolment as a candidate for the appointment of Munsiff, he 
was over the prescribed age and was thus not qualified to obtain 
such an appointment ; 0 he altered his Entrance Examination 
pass certificate so as to support his application. The case has 


been fully enquired into by Mr. Cargill, the District Judge of 


Backergunge ; and he has shewn that on two previous occasions 
the opposite party mis-stated his age. For instance, when he 
applied for admission to the B. A. Examination in 1895, he 
stated that he was 23, and when he sought for admission to the 
B. L. Examination in 1900, he stated that he was 24. So that 
he only increased his age by one year in the course of five 
years. 

There can be no doubt of the guilt of Hara Kumar 
Chatterjee ; and the only question which we have to consider is- 
what order we should pass under section 13 cfthe Legal . 
Practitioners Act. On the whole, taking into consideration the 
very serious nature of the act committed by him and the fact 
that he belongs to an honourable profession, we think that he 
is not qualified to continue to be a member of that profession 
any longer. We, therefore, dismiss Hara Kumar Chatterjee 
from his position as a pleader, under the provisions of section 13- 
of the Legal Practitioners Act, as amended by Act XI of 1896. 


Mr. B. Chakraburty and Babu Gunada Charan Sen- for the 


“Petitioner. 


Babu Ram Charan Mitter for the Crown. 
The judgment of the Court was delivered. -by 
Mookerjee J.—This is an application for re- -instatement by- 


_a pleader who was suspended from the practice of-his profession, - 
‘onthe zoth December, 1905, and subsequently removed from 
the rolls, on the 8th March 1906, by an order of this Court:. 


‘The, circumstances under which the order in question .was made- 
may be briefly narrated. The petitioner applied to this Court. 
for enrolment as a candidate for appointment in the Provincial 


rad 


ae 
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Judicial Service. He annexed to his application the certificate 
of his having passed the Entrance Examination of the Calcutta 
University, from which it appeared that his age at the time of 
admission to*the examination was 10 years and 3 months. 
Upon enquiry it was ascertained that his age at the time was 
18 years and 3 months, and thatthe entry in the certificate 


had been fraudulently altered. The result was that his name- 


was removed from the rolls as stated. At the original hearing, 
he did not deny that he had been guilty of gross misconduct, 
and he placed himself entirely at the mercy of the Court. The 
gravity of the offence, however, was such that the Court declined 
to make any order short of absolute removal from the rolls, and 
no suggestion has been made to us on the present occasion that 


under the circumstances disclosed, any other order could have. 


been appropriately made. Since the date of that order, however, 
the petitioner has been employed as superintendent and 
manager of the estates of different zamindars : and on the 29th 
August 1909 he applied to this Court for re-instatement. To 
the.application was annexed a number of certificates by some 
of the leading pleaders of this Court as also by legal practitioners 
in the Moffusil and zemindars under whom the petitioner had 
served, to the effect that since his removal from the rolls he had 
conducted himself honourably. But the Court declined to 
entertain the application at that time, on the ground that it 
was premature; atthe same time, it was stated that if the 
petitioner so desired, he might renew his application with 
additional materials after the lapse of five years from the date 
of suspension. Hence, the present application, to which 


_additional certificates have been annexed ; one of these certificates, 


given by a zemindar of considerable respectability under whom 
the petitioner has served, states that his character and conduct 
have been entirely satisfactory. Under these circumstances, the 
learned counsel who has appeared on his behalf has invited the 
Court to make an order for re-instatement. As pointed out by 
this Court in the case of Zz re Abiruddin (1), the test to be applied 
to cases of this description is ‘‘ whether the sentence of exclusion, 
however right, has had the salutary effect of awakening in the 
delinquent a higher sense of honour and duty, and whether in 
the interval his conduct has been so irreproachable that not- 
withstanding the delinquency in’ early life, he may be safely 
entrusted with the affairs of clients and admitted tg an honour- 
able profession without that profession suffering degradation,” 
(1) (1910) 12 0, L. J, 625 (628.) 
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In view of the certificates which have been produced and 
also in view of the fact that when the original offence, although 
of great gravity, was committed, the petitioner was a com- 
paratively young man, we think it right to make an order 
of re-instatement. The result, therefore, is that the application 
is granted, and the name of the petitioner restored to-the rolls... 

H.. P. C. Application allowed ; name restored to the rolls, 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


TARA CHARAN MAITY 
V. 
PARESH CHANDRA MOOKERJEE.* 


Pepi of rent, refusal to accept—Bengal Tenancy Act (VIIL of 1885), Sev. 61, 
ol. (b)—Notice, non-issue of—Notice, filing of—-Order to file notice, 
communication of, to the pleader—Withdrawal of money deposited, 
application for, by landlord—Suit to recover rent—Recunsideration of 
order, application for—Refusal—General Rules and Circular Orders of 
High Court, Rule 10, Sub-vule (1), 

There is no law which entitles a Court to call upon a tenant to file along 
with his application for deposit of rent a copy of the notice to be served upon 
the landlord. 

Rule 10, Sub-rule (1) of the General Rules and Circular Orders issued by 
the High Court (Vol. I, page 5) provides that parties in civil cases shall file 
with their applications for the issue of process, printed forms of the same duly 
filled up in accordance with the rules of the High Court regarding the issue of 
process, the date of appearance and the date of the process will be left blank. 
This rule has no application to the case of a deposit of rent made by 
a tenant, 

In the circumstances of the case, the High Oourt directed. the granting of 
a receipt to the tenant under the provisions of sections 61 and 62 of the Bengal 
Tenancy Act, 


` Rule obtained by the Petitioner. 


Order refusing to accept a deposit of rent made by a tenant 
under the provisions of sections 61 and 62 of the’ Bengal 
Tenaney Act. 

The facts of the case appear fully from the judgment. 

Babu Surendra Nath Guha for the Petitioner. 

Babu Sib Chandra Palit for the Opposite party. 

The judgment of the Court was delivered by 

` Mookerjee J.—We are invited i in this Rule to set aside an 
order by which the Court below has refused to accept the deposit. 


= * Oivil Rule No. 5092 of 1910, against an order of Babu Tara Prosonno 
Chatterjee, Munsiff of Uluberiah, dated the 6th September, 1910, 


VoL. XIV.) HIGH COURT. 


of rent made by a tenant under section 61, clause (4) of the 
Bengal Tenancy Act. The petitioner before us made the deposit 
on the 13th July, r910. On the oth August following, it was 
recorded in fhe order sheet that the notice had not been issued 
as the pleader did not file the notice, and he must file it at once. 
There is nothing to shew that this order was communicated to 
‘the pleader. On the sth September, as the notice had not been 
filed by that time, the application was refused. Meanwhile, on 
the 1st September, the landlord had applied to the Court for 
permission to withdraw the amount deposited, but his applica- 
tion was dismissed on the 13th September, on the ground that 
‘as the application for tender had been refused, no order for 
payment could be made. The landlord subsequently instituted 
a suit to recover the rent due. The tenant, as soon as he was 
apprised of this, made an application to the Court that the 
previous order might be reconsidered. This application also 
was refused. It is obvious that the order cannot be supported. 
Section 61 clause (4) provides that when a tenant bound 
to pay money on account of rent has reason to believe, owing 
toa tender having been refused or a receipt withheld on a 
previous occasion, that the person to whom his rent is payable 
will not be willing to receive it, and to grant him a, receipt 
for it, he may present to the Court having jurisdiction to enter- 
tain a suit for the rent of his tenure an application in writing for 
permission to deposit in the Court the full amount of the money 
then due. This application has to be signed and verified in the 
manner prescribed in ‘section 52 of the Code of Civil Procedure, 
and must be accompanied by a fee of such amount as the Local 
Government from time to time by rule directs. Section 62 
then provides for the grant of receipt by the Court for the rent 
deposited ; section 63, sub-section (1) lays down that the Court 
receiving the deposit shall forthwith cause to be affixed ina 
conspicuous place at the Court house a notification of the 
receipt thereof containing a statement of all material particulars. 
Subsection (2) then provides that if the amount of the deposit 
is not paid away within the period of fifteen days next following 
the date on which the notification is so affixed, the Court shall 
forthwith cause a notice of the receipt of the deposit to be served 
free of charge on the person speciffed in the application as the 
person to whose credit the deposit was made. We are unable to 
discover whether the notification mentioned in claus@ (1) of sec- 
` tion 63, was affixed in some conspicuous place at the Court house, 


117 


CIVIL. 


1911, 
— 


Tara Charan Maity- 


v. 
Paresh Chandra 
Mookerjee, 


Mookerjee, Je 


its. 


CIVIL: 
+1911. 


— 


Tara Charan Maity 


k © 
Paresh Chandra 
Mookerjee. 


Mookerjee, J. 


OIVIL. 


1911. 


—w 
January, 4 


THE OALCUTTA LAW JOURNAL [Vou. XIV. 


But it is. clear that till the expiry of 15 days from the 
date when the notification was affixed,- no question could arise 
as to the issue of notice upon the landlord. ` We have not been 
able to discover also under what law the learned Munsiff thought 
he was entitled to call upon the petitioner to file along with the 
application a copy of the notice to be served upon the landlord. 
It is possible that he applied to the casé Rule ro, Sub-rule (i) 
of the General Rules and Circular Orders, issued by this Court 
(Vol. 1,- page 5). That. rule provides that parties in civil cases 
shall file with their applications for the issue of process, printed 
forms of the same duly filled up in accordance with the rules of 
the High Court regarding the issue of process; the date of 
appearance and the date of the process will be left blank. It is 
obvious that this rule can have no application to the case before 
us. The conclusion, therefore, is inevitable that the procedure 
adopted by the learned Munsiff was not authorised by law; and 
we regret to find that the error has caused needless see to 
both parties. i 

The result, therefore, is that the order of the Court below 
is discharged. A receipt must be granted to the petitioner 
under the provisions of sections 61 and 62 of the Bengal Tenancy 
‘Act. There will be no order for costs. Let the record be sent 
‘down at once. - í 
HPC Rule made absolute, 


. Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


UMESH CHANDRA PALADHI 
v. 
RAKHAL CHANDRA CHATTERJI.* 


Pr ovineial Small Cause Cour ts Act (1X of 1887), Sees 23, 25—Damages for 
- unlawfully taking a goat sacrificed at the altar of a goddess—Shebait, swit 
by—Title; as shebait, dispute as to—Offerings, right to—Jurisdiction of 
Small Cause Caurt Judge to determine question—Revision of order direct- 
ing presentation of plaint to ordinary civil Courts— Decided” in Sec. 25 

- of the Act, meaning of—Charter Act, ' powers of the High.Court under, 

‘In a suit by a plaintiff for recovery of money due on account of damages 
sustained by him because the defendant had unlawfully taken away a goat 
sacrificed at the altar of a goddess on a particular occasion to which he was 
entitled as shebait, there is no question of any title to immovable property or 
other title on proof of which the grant of the relief to the ‘plaintiff depends, 
and the question to be decided in such a case is one which could be properly . 


* Oivil Rule No. 4288 of 1910, against an order of poun Hemendra Tal 
-‘Singha, Munsiff, Amta, dated 22nd August, 1910. - : ¥ 


+ 
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tried by the Judge of a Court of Small Causes without any elaborate investiga- 
tion into the general question of ‘the title of the plaintiff as shebait of the 
goddess. 

The word é decide” in section 25 of the Provincial Small Cause 
Courts Act should not be restricted to mean “adjudicate finally on the 
merits.” 

-In so far as the Small Gause Court is concerned, the case is “ decided” 
when it returns the plaint for presentation to the proper Court. 

The powers of interference of the High Court are very much wider than 
what is indicated by section 25 of the Provincial Small Cause Courts Act, and 
the High Court may interfere under section 15 of the Charter Act ina case 
where it cannot do so under section 25 of the former Act. 


` Rule obtained by the Plaintiff. 
Suit for recovery of money due on account of damages for 
unlawfully taking away a goat sacrificed at the altar of a 
goddess. - 


The facts of the case appear fully from the judgment. 

Babu Manmatha Nath Roy for the Petitioner. 

Babus Manmatha Nath Mukerjee and Hem Chandra Sen for 
the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invitedin this Rule to set aside an 
order made under section 23 of the Provincial Small Cause Courts 
Act. It appears that the petitioner brought a suit in a Small 
Cause Court for recovery of money due on account of damages 
sustained by him because the defendant had unlawfully taken 
awaya goat sacrificed at the alter of the goddess Bhadrakali. 
The plaintiff claims to be the shebait of the goddess, and asserts 
that the interference ofthe defendant was wholly unauthorised. 
The defendant appears to have disputed in the written statement 


_the title of the plaintiff as shebait. The Small Cause Court 


Judge thereupon passed the following judgment : “ By this suit 
the plaintiff seeks indirectly to establish his title as shebait of 
Thakurain Bhadrakali. His status is denied by the defendant ; 
so the question whether the plaintiff is shebait or not and whether 
he has any right to the offerings cannot be determined in this 
suit. The plaint be returned for Presentation to the proper 
Court where the plaintiff's status and title may be more fully 
gone into.” The plaintiff invites us to set aside this order as 
made without jurisdiction. 

In our opinion, there is no room for controversy that the 
order cannot be supported. There is no question of any title to 
immovable property or other title upon proof of which the grant 
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of the relief to the plaintiff depends. The plaintiff asserts that 


‘he was entitled as shebait to the goat which was sacrificed on the 


particular occasion. That is undoubtedly a question which could 
be properly tried by the Small Cause Court Judge’ without any 
elaborate investigation into the general question of the title of 
the plaintiff as shebait of the Goddess Bhadrakali. But the 
learned vakil for the opposite party has contended, upon the 
authority of the decision of this Court in the case of Suba? Ram 
Dutty, Fagadanunda Mazumdar (1), that it is not competent to 
this Court to interfere under section 25 of the Provincial Small 
Cause Courts Act, because this is not an order made ina case 
decided by a Court of Small Causes, so as to attract the operation 
of that section. We are not prepared, as at present advised, to 
put this narrow construction upon the terms of section 25, nor to 
adopt the view suggested by the learned vakil for the opposite 
party that the term " decide ” in section 25 means “to adjudicate 
finally on the merits.” Besides, in so far as the Small Cause 
Court is concerned, the case has been decided. It is not necessary, 
however, to examine in detail, this point, because it has not 
been and cannot be disputed that our powers of interference are 
very much wider than what is indicated by section 25, and that 
in this case we may interfere, if not under section 25 of the 
Provincial Small Cause Courts Act, at any rate, under section 15 


of the Charter Act. 


The result, therefore, is that this Rule is made absolute, and 
the order of the Court below set aside. The record will be 


‘returned to the Small Cause Court Judge in order that he may 
‘proceed to decide the case on the merits. The petitioner is 
‘entitled to his costs in this Court. We assess the hearing fee at 


one gold mohur. 


H. P. C. Rule made absolute, 
(1) (1909) 13 C. W. N. 403, 








Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
BHAGABAT PRASAD SINGH 
V. , 
KING EMPEROR.* 

Criminal Procedure Code (Act V of 1898), Sec. 476—Prosevution, order for— 
Civil Procedure Code (Act V of 1908), O. 18, R. 7—Document, produc- 
tion of, by person present in Court—Production of document, offer af, newt 
day—LEvidence Act (I of 1872), Sees. 130, 131—Person, if compellable 
to produce document. 


* Civil Rule No. 5202 of 1910, against an order of Babu Kali Kumar Sirear, 
Munsiff of Patna, dated the 3rd December, 1910. 


Vou. XIV.) HIGH COURT, 


Where a person, who is not a party to a cause, being present in Court was 
called upon to produce a document which was his own title-deed and alleged to 
have been in his possession at the time and stated that the document was not 
in his possession then but offered to produce the same the next day and the 
Court being of opinion that the person wanted to keep the document out of the 
reach of the Court, at once drew up proceedings under section 476 of the Code 
of Criminal Procedure : 

Held—The proceedings under section 476 of the Criminal Procedure Code, 
could not, upon these facts, be justified. 

Before any proceedings could be taken, it would be necessary to determine 
whether the document in question was one which he could be compelled to 
produce, and if the requirements of sections 180 and 131 of the Indian 
Evidence Act were fulfilled. 


Rule obtained by the Petitioner. 


Order directing the prosecution of the petitioner under 
section 476 of the Criminal Procedure Code for offences under 
sections 175, 187 and 204 of the Indian Penal Code. 


The facts of the case appear fully from the judgment. 


Babus Umakali Mookerjee and Khetter Mohan Sen for the 
Petitioner. 


No one appeared for the Opposite Party. 
The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an order 
made by the Court below under section 476 of the Criminal Proce- 
dure Code, directing the prosecution of the petitioner for offences 
under sections 175, 187 and 204 of the Indian Penal Code. It 
appears that the petitioner Bhagabat Prasad was, on the 26th 
November 1910, present in the Court premises of the Munsiff 
of Patna, His allegation is that he had gone there to bid for 
a property which had been advertised for sale on that date. He 

.had in his possession a conveyance executed by Munna Lal 
and others in favour of Raso Singh and several others, which 
he described as his own title deed. In the early part of the day, 
he had shewn this document along with others to Babu Kuldip 
Narain, the pleader in one of the cases pending before the 
Munsiff. He was asked by the pleader to produce this conveyance 
for the benefit of his client, to which he replied that he would 
not do so till he had been cited as a witness. Later on, the 
Munsiff called upon him under Rule 7 cf Order 16 of the Code 
of 1908, to produce the document. That Rule ‘provides as 
follows: ‘Any person present in Court may be required by the 
Court to give evidence or to produce any document then and 
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‘there in his possession or power.” When he was taken before 


the Munsif, he stated that the document was not in his 
possession at the time, that he had made it over to his Muktear 
Gorakhlal for safe custody, and that the latter had sent the 
document home through his clerk Mohabir Prasad. It appears 
that his person was thereupon searched, and the document 
was not found in his possession. The Munsiff concluded that 
the petitioner had arranged with his Mukhtear and his servant 
to keep the document out of the reach of the Court, and at once 
took steps to draw up proceedings under section 476 of the 
Criminal Procedure Code. In our opinion, upon the facts stated 
by the petitioner, which are not contradicted by any legal 
evidence, proceedings under section 476 cannot be justified. It 
further appears that the petitioner offered to produce the docu- 
ment the next day ; under such circumstances, there would be 
still less justification for any action against him under section 476. 
But we may also point out that before any proceedings could be 
taken against him, it would he necessary to determine whether 
the document in question was one which he could be compelled 
to produce. Under section 130 of the Indian Evidence Act, no 
witness who is not a party to a suit shall be compelled to produce 
his title deeds to any property or any document in virtue of 
which he holds any property as pledgee or mortgagee or any 
document the production of which might incriminate him, 
unless he has agreed in writing to produce them with the person 
seeking the production of such deeds or some person through 
whom he claims. Section 131 provides that no one shall be 
compelled to produce documents in his possession which any 
other person would be entitled to refuse to produce if they were 
in his possession, unless such last mentioned person consents 
to their production. Now, the petitioner ‘asserts that the 
conveyance in question was his title deed. If it was not his 
title deed, it was undoubtedly the title deed of the purchaser, 
and, consequently, prima facie, he could not be compelled to 
produce the document unless the requirements of sections 130 
and 131 of the Indian Evidence Act were fulfilled. Under these 
circumstances, we are of opinion, that the order of the learned 


-Munsiff cannot be supported. The result is, that the Rule is made 


absolute, and the order of the Court below discharged. 
Rule made absolute. 


Vou. XIV.) HIGH COURT. 3 123 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


DARPA NARAIN BERA OIvIL, 
. v. 1911. 
BIPIN BEHARY MITRA.* — 


As. February, 23. 
Criminal Procedure Code (Act V of 1898), Sec. 476—Prosecution, order for— — 


Sanction, application for, to prosecute a witness ina suit pending appeal 
—Refusal of sanction—Renewal of application after decision of appeal 
before successor of officer who tried the original case—Jnvestigation, 
independent, by successor if necessary before granting sanction—Offence 
committed outside the Court, if requires such investigation—Notice, if 
necessary, fur prosecution. 


In view of the decision in the Full Bench case of Shaikh Bahadur v. 
Eradatullah (1), the cases of Krishna Gobinda Dutt v. Emperor (2), 
Begu Singh v. Emperor (3) and Kartik Ram Bhakat v. Emperor (4) oan 
not be treated as binding authority for the proposition that it is not competent 
to the successor in office of an officer who tried the original case in whicha 
dooument produced by a witness was held to be a forgery, under any 
circumstances, to make an order without an independent investigation. 

If an offence has, however, been committed not in Court but outside the 
Court, as in the case of an obstruction to execution of a judicial process, an 
investigation may be necessary to enable the Court to ascertain the facts 
justifying an order under section 476 of the Criminal Procedure Code, 

A preliminary inquiry is not, in view of the language of section 476 of the 
Criminal Procedure Code, obligatory on the Court, and in striot law, for 
proceedings under the section, neither a notice to shew cause why a party 
should not be sent for trial, nor a preliminary inquiry is indispensable. 

-Chaudhari Mahomed Izharul Huq y. Queen Empress (5), Baperam Surma 
v. Gowri Nath Dutt (6) and In re Jivabhai Khusal (7) referred to, 

It is to be seen in each individual case, whether in the interests of justice, 
a preliminary investigation is necessary ; whether the person against whom an 
order under section 476 has been made without preliminary investigation has 
been prejudiced by reason of the omission to make such investigation is a 
matter which may be considered by the High Court when the propriety of the 
order is called in question. 

Chowdhury Mahamed Izharal Hug v Queen Empress ‘5 referred to. 

The power to direct prosecution is conferred on the Court and not on the 
individual officer who fills the judicial office at a particular time. 

Rule obtained by the Petitioner. 

Order for prosecution of the petitioner for using a docu- 
ment knowing it to be genuine and for giving false evidence 
in a civil suit. 


* Civil Rule- No 439 of 1911, against an order of Babu Obaru Chandra 
Mitra, Munsiff of Arambagh, dated the 7th January, 1911. 


(1) (1910) 12 C. L. J. 45; 140. W. N. 799. (4) (1907) I. L. R. 85 Cale. 114, 
(2) (1905) 9 C. W. N. 859, (5) (1892) I. L, R. 20 Calc. 349. 
(8) (1907) I. L. R. 34 Cale. 551. (6) (1892) I. L, R. 20 Cale, 474, 


(7) (1904) 7 Bom. L. R. 84, 
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The facts of the case appear fully from the judgment. 

Babus Baidya Nath Dutt and Tarakeswar Pal Chaudhury 
for the Petitioner. 

Babu Hari Charan Ganed for the Opposite Party. 

The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this Rule to set aside an 
order for the prosecution of the petitioner under section 476 of 
the Criminal Procedure Code. It appears that the petitioner was 
cited as a witness on behalf of the defendants in a suit for rent, 
and he produced what purports to be a receipt in proof of the 
allegation of the defendants that the rent had been paid. The 
Court of first instance held that the document in question was 
not genuine, and overruled the plea of payment. This decree 
was made on the 16th September, 1909. On the 16th December 
following, the plaintiff applied for sanction to prosecute the 
petitioner. This application, however, was not granted by the 
Munsiff as an appeal had been preferred against his deci- 
sion in the suit. There can be no doubt that the Munsiff 
acted properly in declining to grant sanction at that stage. The 
decision of the Munsiff, however, was affirmed on appeal by the 
Subordinate Judge on the 19th May, 1910. Thereupon, on the 
6th August, 1910, the plaintiffs renewed their application for 
sanction to prosecute the petitioner. Meanwhile, the officer 
who had tried the original suit had been transferred and the 
matter was taken up by his successor. The petitioner was 
called upon to shew cause why his prosecution should not be 
directed. He appeared on the 17th September, 1910, and asked 
fortime to enable him to produce evidence, The case was 
adjourned repeatedly from time to time to enable the petitioner 
to produce his witnesses. Finally, on the 7th January, 1911, 
as no witness was forthcoming, the case was heard, and the 
order in question made. The propriety of this order has now 
been assailed on the ground that as it was made by a Judge 
who had not heard the evidence at the original trial, it ought 
not to have been made without an iridependent investigation 
by him. At one stage of the argument, it was suggested, though 
somewhat faintly, upon the authority of the cases of Arishua 
Gobinda Dutt v. Emperor (1), Begu Singh v. Emperor (2) and 
Kartik Ram Bhakat v. Emperor (3), that it was not competent 
to the Court under any circumstances to make an order without 
- 4D (1905) 9 C. W. N. 859. 


(2) (1907) I. L. R, 34 Calo. 55L. 
(8) (1907) I, L, R. 35 Cale 114, 
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an independent investigation. In view of the decision of this Court in 
thecase of Shaikh Bahadur v, Eradatullah (1), the cases relied 
upon cannot however be treated as binding authority for the 
proposition enunciated. But the learned vakil for the petitioner 
contends that there are passages in the order of reference to 
the Full Bench in the case last mentioned, which lend some 
support to his contention. We have not been able to discover 
any passage which lends any support tothe argument of the 
learned vakil for the petitioner. All that was pointed out in 
that case was that if an offence has been committed, not in Court 
but outside the Court, as in the case of obstruction to execution 
of ajudicial process, an investigation may be necessary to enable 
the Court to ascertain facts justifying an order under section 476 
of the Criminal Procedure Code. It may be observed, that the 
very pharaseology of section 476 shews that a preliminary 
inquiry is not obligatory on the Court. The section provides 
that the Court after making any such preliminary inquiry as 
may be necessary may send the case for enquiry or trial to the 
nearest Magistrate. It is clear therefore as pointed out by this 
Court in the cases of Chaudhari Mahomed Izharul Hug v. Queen 
Empress (2) and Baperam Surma v. Gowri Nath Dutt (3),‘and by 
the learned Judges of the Bombay High Court in Jn re Fiva- 
bhai Khusal(4) that in strict law, for proceedings under the 
section, neither a notice to shew cause why a party should not 
be sent for trial, nor a preliminary inquiry is indispensable. 
What has to be borne in mind in each individual case is, whether 
in the interest of justice a preliminary investigation is necessary, 
It may be added that whether the person against whom an order 
under section 476 has been made without preliminary investiga- 
tion has been prejudiced by reason of the omission to make 
such investigation is a matter which may be considered by this 
Court when the propriety of the order is called in question. See 
Chaudhari Mahomed Isharul Hug v. Queen Empress (2). 

The real question, therefore, which arises in’ the case before 
us is whether the petitioner has been prejudiced by reason of 
the omission of the Court below to hold a preliminary 
investigation. We are clearly of opinoin, that the petitioner 
has not been prejudiced. Although he was a witness in the 
case, it appears that he was the leading figure in that litigation. 
In fact, he appeared in Court to support his brother who claimed 
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Civin, to have purchased the tenancy in question, and as such purchaser 
1911. to have made payment of rent to the landlord. The question 
— 


in controversy was fairly simple, namely, whether the receipt 
, Bo produced was genuine or not. The Court of first instance as 
Bipin Bebary Mitra, : 
pee also the Court of appeal came to the conclusion that the document 
Movkerjee, J. in question was not genuine. It was, therefore, perfectly open 
to the Munsiff before whom the application under section 476 
was made to consider the evidence on the record, and after ` 
hearing the parties, if he was satisfied that an order was needed 
in the interests of justice under section 476, to make the appro- 
priate order. There can be no question that the power to 
direct prosecution is conferred on the Court, and not on the 
individual officer who fills the judicial office at a particular time. 
No doubt, when the application is made before the officer who 
has heard the evidence at the original trial, he is ina position 
of advantage, but we are unable to lay down that in no case 
can his successor make an order under section 476 of the 
Criminal Procedure Cade without an independent investigation. 
The result, therefore, isthat the order of the Court below 
is affirmed, and this Rule is discharged, ai 


H. P. C. Rule discharged. 


Darpa Narain Bera, 


Vou. XIV.) HIGH COURT, 


APPELLATE CIVIL. 


Before Mr, Fustice Mookerjee and Mr. Fustice Carnduf. 
* RAJA PADMANUND SINGH 





Ve 
RAMA PRASAD MALVI AND ANOTHER." 


Ciril Procedure Code (Act V of 1908), O. 21, Rr, 46, 52—Annuity not due, if 
garnishable—Anticipatory attachment of money eapectant to reach the hands 
of public oficer. 


A conveyance ofall properties by a person in favour of his son for the 
payment of his debts provided that the purchaser would pay the vendor a 
monthly sum of Rs. 4,000, the first payment to be made on 1st October, 1905, 
and the payment for every succeeding month, on the first day of the month 
following. The deed further provided that the vendor would not, by mortgage 
or otherwise, seek to charge or alienate the allowance payable to him ; and that, 
on no account and under no circumstances, was the allowance to become pay- 
able to, or demandable by, any person other than the vendor or his duly 
constituted attorney. There was also a provision, that, so far as was consistent 
with the then subsisting mortgage executed by the vendor himself, the allow- 
ance payable was to be a first charge upon a specified share of the estate. 

A decree-holder of the vendor applied for recovery of the judgment- debt 
by attachment of the allowance of Rs. 4,000 from April, 1910, up to the 
date of realisation, and also for rateable distribution of a sum of money, which 
had been already deposited in Court and represented a portion of the allowance 
due to the judgment-debtor from November 1909 to January, 1910. He further 
asked that the allowance for the months of February and March, 1910, which 
had already accrued due mightbe attached and made available for the satis- 
faction of their dues : ' 

Held, that an annuity, not yet due, was not garnishable under the pro- 
visions of the law and that Rule 46 of Order 21 of the Oodeof Civil Procedure 
was of no assistance to the deoree-holder. 

“Dambar Koeri v. Sham Kissen (1) distinguished. ‘ 

The term “debt” in 0.21, R. 46 of the Code of Civil Procedure is used in 
its legal sense of a debt either due or accruing due. 

Rule 82 of Order 21 of the Code of Civil Procedure applies only where the 
property to be attached is in the custody of a publio officer. It does not allow 
of an anticipatory attachment of money expectant to reach the hands of a 
public officer and is restricted only to money actually in his hands, 

Tulaji v. Balabhat (2) followed, 


Appeal by the Judgment-debtor. 

Objection as to attachment of a certain sum payable 
monthly to the judgment-debtor as allowance to him by the 
representative in interest of his son. 


# Appeal from Original Order No, 412 of 1910, against the order of Babu 
Kisori Mohon Sikdar, Subordinate Judge of Bhagalpur, dated the 5th July 1910. 


(1) (1905) 9 0. W, N. 703. (2) (1896) I. L. R. 22 Bom, 39. 


127. 


CIVIL, 


1911. 


—— . 
June, 2, 28, 


128 


CIvin, 
1911, 


—~ 
Raja Padmanund 
Singh 


v. 
- Rama Prasad Malvi. 


June, 28, 


THE CALCUTTA LAW JOURNAL. [Vou. XIV. 


The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babus Bepin Behary Ghose 
and Debendra Nath Bagchi for the Appellant. 

Babu Nares Chandra Sinha for the Respondents C. A. Y. 

The judgment of the Court was delivered by ` 


Mookerjee J.—This appeal is directed against an order by 
which the Court below has overruled an objection of the judgment- 
debtor, now appellant before us, to the attachment ofa sum of 
Rs, 4,000, payable monthly, as allowance to him by the represen- 
tative in interest of his son. It appears that, on the 2sth Septem- 
ber, 1905, the appellant conveyed all his properties in favour of 
his son for the payment of his debts. The conveyance provided 
that the purchaser would pay the vendor a monthly sum of 
Rs. 4,000, the first payment to be made on the Ist October, 1905, 
and the payment for every succeeding month, on the first day of 
the month following, between the hours of 1 A.M. and 6 A.M. The 
deed further provided that the vendor would not, by mortgage or 
otherwise, seek to charge or alienate the allowance payable to 
him ; and that, on no account and under no circumstances, was the 
allowance to become payable to, or demandable by, any person 
other than the vendor or his duly constituted attorney. There 
was also a provision, that, so far as was consistent with the then 
subsisting mortgages executed by the vendor himself, the allow- 
ance payable was to bea first charge upona specified share of 
the estate. The purchaser died sometime after this transaction, 
whereupon the properties vested in his widow, Rani Sashirama 
Kumari, and are now under the management of the Court of 
Wards on her behalf. Onthe 4th April, 1910, the respondents 
before us, who held a decree for a large sum of money obtained 
against the appellant, Raja Padmananda Singh, on the 13th 
November, 1908, applied for execution thereof. They prayed for 
recovery of the judgment-debt by attachment of the allowance 
of Rs. 4,000 from April, 1910, upto the date of realisation, and 
also for rateable distribution of a sum of money, which had been 
already deposited in Court and apparently represented a portion 
of the allowance due tothe appellant from November, 1909, to 
January, 1910. They further asked that the allowance for the 
months of February and March 1910, which had already accrued due 
and was stillin the hands of the manager under the Court of Wards 
might be attached and made available for the satisfaction of their 
dues. Noticg was in due course issued upon the judgment-debtor, 
who objected that the allowance could not be attached before it 
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became due; that it was not attachable at all because it was in 
the nature of a maintenance grant ; and, finally, that, in no case, 
could the entie amount of the maintenance be treated as attach- 
able. The Subordinate Judge has overruled these objections, 
and has issued a prohibitory order upon the manager under the 
Court of Wards, by which the latter is directed to withhold 
payment of the monthly allowance to the judgment-debtor 
from the month of April, 1910 till the whole of the amount 
claimed by the decree-holders, is satisfied. The judgment-debtor 
has now appealed to this Court, and, on his behalf, it has 
been argued that no attachment could be effected of the 
allowance before it had accrued due; in other words, that an 
annuity, not yet due, is not garnishable under the provisions 
of the law. In our opinion, this contention is clearly well-founded 
and must prevail. 

The application ofthe decree-holders falls, it is stated on 
their behalf, within the scope of Rules 46 and 52 of Order 21 
of the Civil Procedure Code of 1908. Rule 46, in so far as it may 
be supposed to be applicable to the circumstances of the present 
case, provides that, in the case of a debt not secured by a negoti- 
able instrument, the attachment shall be made by a written order 
prohibiting the creditor from recovering the debt, and the debtor 
from making payment thereofuntil the further orders of the 
Court. A copy of the order is required to be affixed on some 
conspicuous part of the Court-house, and another copy sent to 
the debtor. Sub-rule (3) of Rule 46 provides that a debtor thus 
prohibited may pay the amount of his debt into Court, and such 
payment discharges him as effectually as payment to the party 
entitled to receive the sum, Rule 52 provides for the attachment 
of property in the custody of a public officer. In a case of this 
description, the attachment is made bya notice to the officer 
requesting that the property sought to be attached and any 
interest or dividend becoming payable thereon may be held subject 
to the further orders of the Court from which the notice is issued. 
It will be observed that the expression “debt” is not defined in 
Rule 46 ; and that, although in Rule 52 the term used, namely 
“ property ”, is wider in scope, an attachment can be effected only 
of property in the custody of a public officer. 

In so far as Rule 46 is concerned, there is no room for con- 
troversy that the term "debt ” is intended to be used in its legal 
sense ofa debt either due or accruing due. As was “explained 
by Sir Lawrence Jenkins, C. J. in the case of Banchharam 
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CIVIL. Majumdar v. Adyanath Bhattacharji(1) a debt is a sum of money 
1911, - which is now payable or will become payable in future by reason 
2 uyw % ie . . . . 
Raja Padmanund of a present obligation, That is the definition given by Lindley, 
Singh L. J., in Webb v. Stenton (2). It was further pointed out in.the 
v, 


Rama Prasad Malvi, Case mentioned that the principle applicable to cases of this 
ee x description may be concisely stated in the words of the learned 
ae Judges who decided the case of People v. Arguello (3). ‘Standing 
alone, the word gebt is as applicable to a sum of money which has 
been promised at a future date as to a sum now due and payable. 
If we wish to distinguish between the two, we say of the former 
that it isa debt owing and of the latter that it isa debt due. In 
other words, debts are of two kinds, soWwendum in presenti and 
solvendum in futuro. Whether a claim or demand is a debt or 
not is, in no respect, determined by a reference to the time of 
payment. A sum of money which is certainly and in all events 
payable is a debt without regard to the fact whether it be payable 
now or ata future time. A sum payable upon a contingency, 
however, is nota debt and does not become a debt until the 
contingency has happened.” On this principle, it was ruled by 
this Court in the case of Haridas Acharjiav. Baroda Kishore 
Acharjia (4), that, when A is bound under a deed to pay to Ba 
monthly allowance during the life-time of the latter, there cannot 
be a valid attachment of any portion of the allowance by prohibi- 
tory order issued to A ofa date anterior to the time when the 
same falls due to B. The learned Judges relied upon the obser- 
vation of their Lordships of the Judicial Committee in Zafazzal 
Hossain v. Raghunath Prasad (5), and it may be observed that 
the same view had been indicated many years earlier by 
Mr. Justice Colvile in Bazstab Charan Baysack v. Battye (6). The 
same principle has been adopted by the Allahabad High Court in 
Sher Singh v. Sri Ram (7), and Devt Prasad v. Lewis (8) and also 
by the Madras High Court in Ayyavayyar v. Virasami (9). It has 
been ingeniously argued, however, by the learned vakil for the 
respondents decree-holders, on the authority of the decision in 
Har Shankar Prasad v. Baijnath Das (10), that the sum payable 
as annuity was in substance a portion of the consideration for 
the conveyance, paid to the vendor in successive instalments, and 
_Q) (1909, I. L. R. 36 Cale. 936, (3) (1869) 37 California 524. 
- (2) (1883) 11 Q` B, D. 518. (4) (1899) I. L. R. 27 Calo, 38, 
- (5) (1871) 14 M, I. A, 40 50); 7 B. L., R. 186. 
~ (6) (1850) 1 Taylor and Bell. 307. 


" (T. (1908) 1, L. R 80 All. 246. (9) (1897) I. L. R. 2h Mad. 393. 
v- (8) 1909) I, L, R. 31 All, 304. (10) (1901) I. L, R, 23 All, 164, 
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consequently constituted a debt the payment whereof was 
deferred. But, there is clearly no foundation for this contention. 
The aggregate amount of the consideration of which part was 
immediately payable and the balance payable in instalments, 
was never fixed by agreement of parties. The annuity, it cannot 
be contested, would terminate immediately upon the death of the 
grantee, and, cannot be treated as a debt the payment whereof 
was deferred. The case of Dambar Koeri v. Sham Kissen (1), 
is distinguishable, because there the annuity apparently accrued 
due from day to day, and consequently on the date the prohi- 
bitory order was issued, there was an actually existing debt, 
though the sum was payable at a future date. The cases of 
Sreé Nath Roy v. Brojendro Bhusan (2) and Gopal Lal Seal v. 
Marsden (3), cannot be treated as binding authorities upon this 
matter, because those decisions were based on the distinction 
between an annuity given by a will and a right to future 
maintenance, and the question was not decided whether a 
contingent right could be made the subject of a prohibitory 
order. In view of the principles already explained, the position 
cannot thus be seriously maintained that a prohibitory order 
may be validly issued in respect of sums which may never fall 
due and become payable to the judgment-debtor. 

It is worthy of note that the view juste indicated has been 
adopted as well-founded on principle both in the English and. 
the American Courts. It is settled law in England that, to make 
a debt attachable, it is essential that the rélation of creditor and 
debtor should exist between the judgment-debtor and the 
garnishee. Two practical tests have been applied in relation 
to this matter, namely, rsd, could the judgment-deb‘or sue the 
garnishee for the amount and recover it? secondly, would the 
debt vest in the judgment-debtor’s trustee in the case of 
bankruptcy? Hence, a garnishee order can be made, where the 
debt is payable by instalments, for payment of the accruing 
instalments as they become payable from time to time. Zapp v. 
Fones (4). Consequently though annuities payable by trustees 
are attachable [Nash v. Pease (5)], the money must have reached 
their hands and be also payable. Webs v. Stenton (6). These 
decisions recognise the distinction between a case where there 
is an exististing debt payment- whereof is deferred and a case 

(1) (1905) 9 0. W. N. 703. (4) (1875) L. R. 10 Q. B. 59. 
(2) (1892) 10 0. W.`N. 1102 note. (5) (1878) 47 L. J. Q. É. 766. | 
(8) (1906) 10 0, W. N 1102. (6) (1883) 11 Q. B. D, 518, 
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where both the debt and its payment rest in the future; in the 
former case, there is an attachable debt, in the latter case, there 
isnot. See also Hall v. Pritchett (1), Booth v. Trail (2) and 
Fellows v. Thornton (3). The distinction mentioned has also 
‘been recognised in the Irish Courts. Sparks v. Vounge (4) and 
Payne v. French (5). It has similarly been ruled that an 
annuity payable under a trust deed is attachable only in respect 
of sums that have accrued due. Nokes v. Manders (6) and 
Bascombe v. Onge (7). In America, the principle is recognised 
as firmly settled that in case of annuities payable on fixed dates 
during the life of the annuitant without provision for ad appor- 
tionment, as the claim of the annuitant is liable to be defeated 
on his death before the time of payment arrives, the claim is 
before such time contingent and not the subject of garnishment. 
It is hence stated in Rood on Garnishment (section 120) that on 
a promise to pay a certain sum on a certain date in each year 
as long as the annuitant shall live, and at the same rate for any 
part of the year, the promisor can be charged as garnishee of 
the annuitant only for the amount which had accrued before the 
garnishment was served, for it is uncertain that she will live 
longer. Sabin v. Cooper (8), Easterly v. Keney (9), Sayward v, 
Drew (10), Dickinson v. Dickinson (11) Cony v. Day (12) and Briggs 
v. Beach (13); compare Dambar Koeri v. Sham Rissen (14). A 
similar exposition is given by Chief Justice Drake in his classical 
treatise on Attachments (7th Ed., section 555). The only 
solitary cases in which the contrary view has been maintained 
are those of Red v. Power (15) and Keiser v. Shaw (16). In 
these two decisions, however, no explanation is suggested upon 
which it may be held that a debt, though it is uncertain and 
contingent and may never become due and payable, may yet 
be subject to garnishment. The preponderance of authority is 
undoubtedly in favour of the view that it is only indebtedness 
which is in its nature absolute and payable at sometime without 
contingency, that can be reached by garnishment process, Smith 


(1) (1878) 3 Q. B. D. 315. (6) (1881) 15 [. L. T. R. 18. 


(2) (1883) 12 Q. B. D. 8. (7) (1881) 15 I. L. T. R. 47, 
(3) (1384) 14 Q B. D. 335. (8) (1860) 15 Gray 532, 
(4) (1858) 8 Ir. O. L, 251. (9) (1869) 36 Conn. 18. 
(5) (1867) 17 Ir. Jur. 62. (10) (1830) 6 Maine, 268, 


(11) (1887) 59 Vermont 678, 10 Atlantic 821, 

(12) (1840) 2 Miles (Pa.) 412, 

(13) (1846) 18 Vermont 115, 

(14) (190599 © W, N. 703. 

(15) (1891) 69 Miss, 242 ; 13 South 586. 

(16) (1898) 104 Kentucky 119; 84 Am, St, Rep, 450. 
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v: Gilbert (1). Weare unable, therefore, to accept the con- 
tention of the respondents that a fixed sum payable to the debtor 
monthly or only for life is subject to garnishment, although the 
aggregate amé@unt which will be payable is uncertain and 
contingent. It is thus incontestable that the respondents decree- 
holders were not entitled to the issue of a prohibitory order in 
respect of sums which had not accrued due, on the basis of their 
application, and that Rule 46 of Order 21 of the Code of 1908 
is of no assistance to them. 

In so far as Rule 52 of Order 21 is concerned, the case is 
equally clear. As already stated, that rule applies, only where 
the property to be attached is in the custody of a public officer. 
It does not allow of an anticipatory attachment of money 
expected to reach the hands of a public officer, and is restricted 
only to money actually in his hands. Zulaji v. Balabhat (2). The 
prohibitory order issued by the Court upon the application of 
the decree-holders cannot consequently be sustained. 

It has finally been argued by the learned vakil for the decree- 
holders that it is open to them to apply for attachment and sale 
of the right of the judgment-debtor to receive the allowance 
from the representatives of the purchaser. He has in substance 
contended that, notwithstanding the restrictions upon alienation 

‘formulated in the conveyance, the right may be attached and 
sold in execution of a decree against the vendor. The question 
sought to be raised is by no means free from difficulty, and it is 
sufficient to state that when it arises, it must be answered in the 
light of the principles explained in the cases of Asad Ali Molla v, 
Haidar Ali (3), Annapurni v. Swaminatha (4) and Zara Sundari 
Debi v. Saroda Charan Banerjee (5), where the earlier authorities 
on the question of the assignability of a right to receive main- 
tenahce or allowance will be found reviewed. It has also been 
suggested by the learned vakil for the respondents that the 
restraint upon alienation of this right was invalid, and that in 
fact the entire settlement was fraudulent and inoperative in law. 
This also is a question of considerable nicety, and if we treat it 
as one of first principles, untramelled by precedents, it does not 
follow by any means that the answer must necessarily be against 
the judgment-debtor. See Erskine—Principles of the Law of 
Scotland, Book III, Tit. VI, Sec. 4, On Arrestment of Alimentary 


(1) (1897; 71 Conn. 149, 71 Am, St, Rep. 163, K 
(2) (1896) I. L. R. 22 Bom, 39. 

(8) (1910) 12 0. L. J. 180; L L, R. 38 Calo. 13. z 

(4) (1910; I. L. R. 34 Mad. 7. 

(5) (1910) 12 0. L, J. 146, 
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Debts, 17th Ed. p. 444. Erskine—Institutes of the Law of Scotland, 
Book III, Tit. VI, Sec. 7. Bell—Commentaries’ on Law of 
Scotland, Book II, Part Il, ch. 7, Ed. 1870, Vol. I, p. 12}. Beli— 
Principles, Sec. 2276, 8th Ed., Vol. II, p. 557, vine v? McLaren (1), 
Harvey v. Calder (2), Bell v. Innes (3). Green—Encyclopzdia of 
Scots Law, Vol. I, article on Alimentary Interest. Gloag and 
Irvine on Securities, p. 444. Hewats v. Roberton (4) and Hughes 
v. Edwardes (5). It is sufficient for our present purpose to state 
that the application of the decree-holders, by which the pro- 
ceedings now before us were initiated, did not invite the Court 
to attach and sell the right of the judgment-debtor to receive 
the allowance. The interesting question suggested, therefore, 
cannot be discussed in this appeal. 

The result, is that this appeal is allowed, the order of the 
Subordinate Judge reversed, and the application for execution in 
so far as it seeks relief in respect of allowance from April 1910 
onwards, dismissed with costs in all the Courts. We assess the 
hearing fee in this Court at five gold mohurs. 

Carnduff J.—I agree. 

A. T.M. l Appeal allowed, 


(1) (1829) 7 Shaw. 817. (2) (1840) 2 Dunlop 1095. 
(3) (1885) 17 Dunlop 778, 

(4) (1881) 9 Rettie 175 ; 19 Scots L. R, 149. 

(5) (1892) 19 Rettie 33; 29 Scots L. R. 911. 


Before Sir William Comer Petheram, Kt, Chief Fustce 
and Mr, Fustice Banerjee. 


BENI MADHUB BANERJEE 
v. 

. PURNA CHANDRA DAW AND OTHERS.* 

Bengal Tenancy Act ( VIIL of 1885), See, 171—Be-putnidar paying off Putni- 
dar’s decretal amount—Oharge, if can be split up—Appcal by one of the 
defendants—Deecree, cariation of-—Decree, proper form. 

Where a se-putnidar after paying money to satisfy a rent decree obtained 


by a- putnidar against the dur-putnidar brought a suit for contribution 
praying for a personal decree and also for a declaration that the dur-putni 


‘tenure was liable to be sold for the money paid by him: 


Held, that the money paid was to be charged on the whole tenure and 
that the charge could not be split up. 

Where upon the appeal of one of the defendants the question was raised 

as to what the proper form of the decree should be so far as the charge was 

`+ Appeal from Appellate Decree No. 471 of 1889, against the deoree of 

R. F. Rantpini, Esq., District Judge of Burdwan, dated the 18th January, 1889, 


modifying that of Babu Madhub Chandra Chuckerbutty, Subordinate Judge 
of Burdwan, dated the 23rd July 1888. : 
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concérned, the appellate. Court was bound to set the matter right and make CIVIL, 
the decree in the only form in which the law dirests it should be made.: 1890. 
Appeal by Defendant N ae 
ppeal by Detendant No. 1. Beni Madhub 
Suit for contribution, Banerjee 


The material facts and arguments appear from the judgment. Purna Chandra Daw. 
Dr. Trailakhya Nath Mitter for the Appellant. f B 
Babu Umakali Mukerji for the Plaintiff Respondent. 
Babu Nalini Ranjan Chatterjee for Defendant No. s Res- 
pondent. 
The judgment of the Court was as follows : 


Banerjee J.—This appeal arises out of a suit for contribu- 
tion brought by the plaintiffs, who hold a se-patni under the 
defendants Nos. r to 4, for money paid by them to satisfy a rent 
decree obtained by the patnidar against the defendants Nos. 1 
to 4, the dar-patnidars under him. In addition to the defendants 
Nos. 1 to 4, another person was added asa defendant by reason 
of his having purchased the interest of defendants Nos. 2 to 4 in 
the dar patni. The plaintiffs asked for a personal decree 
against the defendants and also fora declaration that the dar- 
pat tenure was liable to be sold for the money paid by them. 

The first Court apportioned the liabilities of the several 
defendants and declared that their shares in the dar-painz should 
be charged with the payment of the sums decreed respectively 
against them. The defendant No. 5 appealed against that 
decision, and the District Judge has modified the decree of the 
first Court in so far as it splits the charge upon the dar-patni, 
and he has decreed that the amount paid by the plaintiffs shall 
be a charge upon the entire dar-patnz. 

In second appeal it is contended that this decision is wrong, 
No authority has, however, been pointed out in support of this 
contention. Onthe other hand we think section 171 of the 
‘Bengal Tenancy Act clearly shews that the decree of the learned 
District Judge is right. For that section provides that money 
paid under circumstances such as those under which the plaintiffs 
made this payment shall be secured by a mortgage of the 
tenure. It is to be one entire mortgage of the whole tenure 
on account of the money paid; and we do not think the first 
Court was right in splitting the charge. 

’ It was said that as the plainliff was satisfied with the cecree 
of the first Court the lower appellate Court wase wrong in 
modifying the decree of that Court upon the appeal of the 


136° 


Orvi4, 


1890. 


s ba anai ` 
Beni Madhub 
Banerjee 


v.. 
Purna Chandra Daw. 


Banerjee, J, 


pansa 


Cryin, 
1911, 


— 
June, 6, 16, 


—_— 


THE CALCUTTA LAW JOURNAL. (Von. XIV. 


defendant No. 5. We do not think there is much force in this - 
contention. When upon the appeal of defendant No. 5 the- 
question was raised before the District Judge as to what -the 
proper form of the decree ought to be so far.as the charge was 
concerned, the learned District Judge was bound toset the 


` matter right and make the decree in the only form in which the 


law directs it should be made. 

There was a cross objection preferred on behalf of the 
defendant No. 5, the purchaser, against the plaintiffs; that 
objection is not pressed, and so it must be dismissed with costs. 
The result is that the appeal and the cross objection are both 
dismissed with costs. 


Petheram C. J.—I agree. 
ALT. M. Appeal and cross-objection dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


GOCOOL BAGDI AND ANOTHER 
v 


DEBENDRA NATH SEN* 


Bengal Tenancy Act (VIII of 1885), Secs, 159, 161—Encumbrance—Adverse 


possession of part of tenure—Eneumbrance, how annulled—Ewecution sale, 
what passed at, 


To determine what passed to the purchaser at an execution sale, one 
must look to the sale certificate as a whole and examine, if necessary, the 
nature and scope of the execution proceedings. 

Where one part of the sale certificate described the interest transferred 
as the right, title and interest of the judgment-debtor in the property men- 
tioned in the schedule, but in another part it was explicitly stated that the 
property transferred was one of which the rent was in arrear : 

Held, that what was intended to be sold and was actually sold was the 
defaulting tenure desoribed as the property of the judgment-debtor, 

Dwarka Nath v, Aloke Chunder (1) explained. 

Akhay V. Bejoy (2) and Nazir Mahomed v. Girish Chunder (3) followed. 

The word ‘encumbrance’ as used in sections 159 and 161 of the Bengal 
Tenanoy Act iuoludeg a statutory title and interest acquired by a trespasser 
by adverse possession of a part of the lands of the defaulting tenure, 

Such encambrance can not be annulled in any manner other than what is 
provided in section 167 of the Bengal Tenancy Act, 


Appeals by the Defendants. 
Suit for declaration of title and for revovery of possession, 


® Appeals from Appellate Orders Nos. 541, 632 and 653 of 1908, against 
the orders of Rabu Narendra Krishna Dutt, Subordinate Judge of Burdwan, 


dated the 3lst July, 1908, reversing those of Babu Rash Behary Mukerji, 


Munsif of Kalna, dated the 29th June, 1907. 


~ (I) (1883) I. L, R. 9 Oale. 611. (2> 1902) L. D, B. 29 Cale 813. 


(8) (1897) 2 0. W, N, 251 
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The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babus Dwarka Nath Chucker- 
butty and Satyendra Nath Roy for the Appellants. 

Mr. B°“ Chakrabarti and Babus Mahendra Nath Roy, 
Hemendra Nath Sen and Sarat Chandra Bose for the Res- 
pondent. G. A.V. 

The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law, which calls 
for our decision in this appeal, is whether the statutory title, 
acquired by an adverse possessor of a part of a tenure, is an 
encumbrance within the meaning of sections 159 and 161 of the 
Bengal Tenancy Act. The question is apparently of first 
impression, and arises under circumstances as to which, upon the 
facts found by the Court below, there is now no controversy 
between the parties. On the gth June, 1902, the plaintiff 
respondent purchased a tenure at a sale held in execution of a 
decree for rent obtained by the superior landlord, the Maharaja 
of Burdwan. The sale was confirmed on the 21st July; but 
when the plaintiff proceeded to take possession of the lands 
purchased by him, the defendant, now appellant before us, 
resisted him on the ground that he had been in occupation of 
the disputed land as part of another property. The plaintiff 
consequently commenced this suit, on the 6th July, 1906, for 
declaration of title and recovery of possession. The first 
defendant denied that the land was part of the tenure purchased 
by the plaintiff, and pleaded that he held it under the second 
defendant, who appeared and supported his allegations. The 
Court of first instance found, upon the report of a Commissioner 
appointed to survey the disputed land, that part, at any rate, of 
the property was included within the tenure purchased by the 
plaintiff ; but the Court dismissed the suit on the ground that 
the defendants had been in occupation for nearly thirty years, 
and had acquired a title which had not been and indeed could 
not be extinguished in the manner provided in section 167 of 
the Bengal Tenancy Act. Upon appeal, the Subordinate Judge 
has reversed this decision. He has held that the interest 
acquired by the defendants, by their adverse possession for the 
statutory period, was an incumbrance; that section 167 of the 
Bengal’ Tenancy Act was not applicable to the case, and that 
the plaintiff was entitled to avoid the encumbrance in the suit 
‘as framed. The Subordinate Judge has also held that the 

claim was not barred by limitation. - In this view, he has allowed 


187 


OIVIL. 

1911, 

y 
Gocool Bagdi 


v 
Debendra Nath Sen. 


June, 16, 


“188 


OIvin, 
1911, 
wyar 
Gocool Bagdi 
v. 
Debendra Nath Sen, 


Mookerjee, J. 


THE CALOUTTA LAW JOURNAL. [Vor. XIV, 


the appeal, and remanded the case to the Court of first instance 
for determination of the other issues. The defendants have now 
appealed to this Court, and on their behalf the decision of the 
Subordinate Judge has been challenged substarttially on two 
grounds, namely, frsź, that the plaintiff was not a purchaser at 
a sale held in execution of a decree for arrears of rent; and, 
secondly, that, if he was a purchaser at a sale for arrears of rent, 
the interest acquired by the defendants by their adverse posses- 
sion was an encumbrance which could be annulled only under 
section 167 of the Bengal Tenancy Act, but had not been so 
annulled. In our opinion, the first of these contentions is 
unsustainable, but the second must prevail. 

In support of the first contention, it has been argued that 
the certificate of sale granted to the plaintlff under section 316 
of the Civil Procedure Code of 1882, shews that he had 
purchased only the right, title and interest of the judgment- 
debtors, and not the defaulting tenure under the provisions of 
the Bengal Tenancy Act. In our opinion, there is no foundation 
for this argument. To determine what passed to the purchaser 
at the execution sale, we must look to the sale certificate as a 
whole, and examine, if necessary, the nature and scope of the 
execution proceedings. No doubt, one part of the sale-certificate 
describes the interest transferred as the right, title and interest 
of the judgment-debtors in the property mentioned in the 
schedule; but it is explicitly stated in another part that the 
property transferred was one of which the rent was in arrear. 
There is no room for reasonable doubt, therefore, that what 
was intended to be sold and what was actually sold was the 
defaultIng tenure described as the property of the judgment- 
debtors. The contention of the appellant is really not supported 
by the decision in Dwarka Nath v. Aloke Chunder (1), upon 
which much reliance was placed. In that case, upon a construc- 
tion of the sale proclamation and the sale certificate, this Court 
held that what had been sold and what was intended to be sold, 
was not the defaulting tenure but merely the right, title and 
interest of the judgment-debtors. Reliance was also placed by 
the learned Judges upon the circumstance that the consideration 
paid at the sale shewed clearly that the auction-purchaser had 
acquired, not the tenure, but merely the right, title and dnterest 
of the judgment-debtors, This case, in our opinion, does not 


Jay down any inflexible rule of law, but must be taken to have 


(1) (1888) I. L. R. 9 Cale. 641, 


Vou, XIV.) HIGH COURT. 


been decided on its own special facts. In the case before us, 
there is no room for serious controversy that the decree was 
for arrears of rent of the defaulting tenure, that the defaulting 
tenure was put up to sale, and that the purchaser obtained title 
thereto, The view we take is supported by the decision in 
Akhoy Kumar v. Bejoy Chand (1) and Nazir Mahomed v. Girish 
Chuuder Chowdhurt (2). It cannot further.be disputed that, 
in order to ascertain what really passed at the sale, it is, not 
merely open to the Court, but incumbent on it, if necessary, 
to examine the whole ofthe proceedings: /skanx Chandra v. 
Buxalt (3), Sotish Chunder v. Nilcomul (4) and Rey Radha 
Kissen v. Nauratan Lal (§), where the authorities on the 
subject will be found collected and reviewed. We must conse- 
quently hold that the plaintiff is a purchaser of a tenure ata 
sale for arrears of rent under the Bengal Tenancy Act. The 
first contention of the appellants consequently fails and must be 
overruled, 


In support of the second contention of the appellants, it 
has been argued, that, as the defendants have been in adverse 
possession of the disputed land for over twelve years, possibly 
for nearly thirty years, the interest they have acquired therein 
is an encumbrance within the meaning of sections 159 and 161 
_of the Bengal Tenancy Act, and, as the plaintiff has not taken 
any steps, in conformity with section 167, to annul such 
encumbrance, he is not entitled to maintain an action in eject- 
ment on the footing that the defendants are trespassers. Section 
159 provides that where a tenure is sold in execution of a 
decree for arrears due in respect thereof, the purchaser shall 
take, with power to annul the interests defined as encumbrances, 
provided that the power to annul shall be exerciseable only in 
manner directed by Chapter XIV of the Bengal Tenancy Act. 
Section 161 then provides that for the purposes of that Chapter, 
the term “encumbrance,” used with reference to a tenure, 
shall mean any lien, sub-tenancy, easement, or other right or 
interest created by the tenant on his tenure or holding, or in 
limitation of his own interest therein and not being a protected 
interest as defined in section 160. With regard to this definition, 
it has been contended on behalf of the appellants, that the 
right or interest acquired by an adverse possessor of part of the 

(1) (1902) I. L. R. 29 Cale. 813. (3) (1863) Marshall 614. 


(2) (1897) 2 C, W. N. 251. (4) (1884) I, L. R.11 Cal. 45, 
(5) (1907) O. L, J. 490 (519). 
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lands included in a tenure, is a right or interest created by the 
tenant on his tenure or holding, and in limitation of his own 
interest therein. In support of this view, reliance has been 
placed upon numerous judicial decisions in which the corres- 
ponding provisions of similar statutes have been construed. In 
answer to this argument, it has been contended, on behalf of the 
plaintiff respondent, that when a tenure-holder acquiesces in 
the adverse possession of a portion of his lands by a trespasser, 
he cannot rightly be said to create a right or interest on his 


‘tenure in the trespasser in limitation of his own interest therein. 


In our opinion, the contention of the appellants is well-founded 
and must prevail. The expression used by the Legislature in 
section 161 is closely similar to the phraseology used in various 
statutes, which have been judicially construed for over half a 
century, and which support the interpretation suggested on 
behalf of the appellants. i 

In section 27 of the Revenue Sale Law (Act XII of 1841), it 
was provided that a purchaser of an estate, sold for the recovery 
of arrears of revenue due thereon, would acquire the estate 
free from all encumbrances, which might have been imposed 
upon it after the time of settlement. With reference to this 
provision, it was ruled by the Bengal Sudder Court in La&muy 
Khan v. Collector of Rajshai (1), that the interest acquired 
by an adverse possessor was an encumbrance imposed upon the 
estate after the time of settlement. The principle, upon which 
this decision was based, was, that there was no real distinction 
between a case in which the defaulting proprietor had actively 
created an interest in, favour of a stranger, and the case in 
which the defaulting proprietor had acquiesced in the creation 
of an interest in a stranger by operation of law. The result 
was the same, whether the proprietor had actively limited his 
own interest in the estate, or had passively submitted to the 
imposition of such a limitation thereon. Again, in section 26 
of the Revenue Sale Law (Act I 1845), the same phraseology 
was reproduced, and it was ruled by the Bengal Sudder Court, 
in Ram Sankar Roy v. Bijoy Gobinda Boral (2), that the 
interest, acquired by a trespasser by adverse possession for the 
statutory period as against the defaulting proprietor, was an 
encumbrance imposed upon the estate taken by a purchaser at 
a sale for arrears of revenue. Section 37 of the Revenue Sale 
Law (Act ®XI 1859), reproduces the same phraseology, and with 


f1) (1861) Beng. 8.D,A,116, (2) (1852) Beng. B. D. A, 824, 


Vou. XIV.) “HIGH COURT. 


reference to it the same principle has been repeatedly affirmed: 


by our Courts: see. Goluck Monee v. Huro Chunder (1), 
Thakoor Dass v Nubeen Kishen (2), Karmi Khan v. Brojo Nath 
Das (3), Narain Chunder v. Tayler (4), and Motzuddi Biswas v. 
Ishan Chandra Das (5). 

A similar question has arisen upon the construction of 
section 11 of the Patni Regulation (VIII of 1819), which 
provides that the purchaser acquires the property free of all 
encumbrances that might have accrued upon it by any act of 
the defaulting proprietor. With reference to this provision, 
it has been repeatedly held that the interest acquired by a 
trespasser, who has been in adverse possession of the lands of 
the taluk, is an encumbrance that has accrued upon it by act 
of the defaulting proprietor. Gopendro Chunder Mitter v. 
Mokaddaam Hossein (6), Nuffer Chandra v. kas Lal (7) and 
Khantomoni v. Bijoy Chand (8). 

When we turn to the Sales of Under-tenures Act (VIII 
B.C. 1865), we find that section 16 provides, that a pur: 
chaser of an under-tenure, sold under the statute, acquires 
it free of all encumbrances, which may have accrued thereon’ 
by any act of any holder of the under-tenure. This provision 
was interpreted in the manner already described in the case of 
Mahomed Askur v. Mmd, Wasuck (9). The same principle has 
been applied in the case of sales under section ros of the Bengal 
Rent Law (Act X 1859). Womesh Chunder v. Raj Narain (10). 
A similar view was adopted with reference to section 71 of-the 
Assam Land and Revenue Regulation, 1886, in Mmd. Nasim 
v. Kast Nath Ghose (11), where th2 learned Judges pointed out 
that there was no distinction in principle between an encum- 
brance actively created by the defaulter, and a statutory title 
acquired by an adverse possessor through the acquiescence or 
laches, wilful or negligent, on the part of the defaulter. It is 
worthy of note’ that the language used by the Legislature in 
section 29 of Regulation XI of 1822, was very comprehensive. 
Under that section, the purchaser obtained the estate " free 
from any accidents or encumbrances that may - subsequently 
have been imposed, or have supervened thereupon, such as sale, 
gift, or other transfer, mortgage, marriage settlement, or otber 


(1) (1867) 8 W. R, 62. (6) (1894) I. L. R. 21 Cale. 702. 
(2) (1871) 15 W. R. 552, i (7) (1897) I. L. R. 25 Cale, 167. 
(3) (1894) I L. R, 22 Gale. 244. t8; (1892) I. L. R. 19 Cale, 787. 
(4) (1878) I L. R. 4 Cale. 103. (9) (1874) 22 W. R #13, 


(5) (1910) 13 O. Ia J. 293, 15 O. W. N, 706. (10) (1868) 10 W. R, 16, 
(11) (1898) I, L, B, 26 Calc. 194, 3 0. W, N, 108, 
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CIVIL, assignment, or the like.” The judicial decisions, however, which 
1911, we have reviewed, shew conclusively that the language used 
Gocool Bagdi in the subsequent statutes, though not amplified | to the same 
v. extent as in the Regulation of 1822, has substantially the same 
Pebenire Nath Sen; effect. It is further worthy of note that, as is clear from the 
Mookerjee, J. definitions quoted in Prodyot Coomar v. Gopt Krishna (1), the 
_ term ‘encumbrance’ has a comprehensive meaning, and there 
is no reason why it should be interpreted in a narrow and 

restricted sense. 

In view of these authorities, which have been accepted as 
good law for over half a century, it is clear that in sections 
159 and 161 of the Bengal Tenancy Act, the term ‘ encum- 
brance ” ought to be interpreted so as to include the statutory 
title and interest acquired by a trespasser by adverse possession 
of a part of the lands of the defaulting tenure. As ‘pointed out 
by Blackburn, J., in Mersey Docks v. Cameron (2), where an 
Act of Parliament has received a judicial construction putting 
a certain meaning on its words, and the Legislature in a 
subsequent Act zv pari materia uses the same words, there is 
a presumption that the Legislature used those words intending 
to express the meaning which, it knew, had been put upon the 
same words before, and, unless there is something to rebut that 
presumption, the Act should be so construed, even if the words 
were such that they might originally have been construed 
otherwise. For other applications of the same principle of 
construction, reference may be made to the decision of the 
Judicial Committee in Rukmabayee v. Lulloo Bhat (3), and of 
this Court in Kamint Debi v. Promotho Nath Mookerjee (4). 
We must hold, therefore, that the statutory title, acquired by 
the defendants against the defaulting tenure-holder by adverse 
possession, is an encumbrance within the meaning of sections. 
159 and 161 of the Bengal Tenancy Act. 

The only other question, which requires consideration is, 
whether such encumbrance could be annulled in any manner 
other than what is provided in section 167 of the Bengal 
Tenancy Act. Even if there had been no express provision in 
section 159, that the power to annul an encumbrance shall be 
exerciseable only in the manner directed by Chapter XIV of the 
Bengal Tenancy Act, the position would have been incontestable, 


(1) (1909) 11 C E. J, 209 :213), I. L, R. 87 Calo, 323, 140. W. N, 487, 
-(2) (1865) 11 H. L. O. 443 (480). 

(3) (18529 6 M. I. A. 234, 

(4) (1911) 13 0. L. J. 697 (602). 
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that, as explained in the judgment of a Full Bench of this 
Court in Collector of Pabna v. Romanath Tagore (1), where 
the Legislature has created an obligation, to be enforced ina 
specific mannef, as a general rule, performance could not be 
enforced in any other way. Here, however, the provisions of 
sections 159 and 164 are specific. and the power to annul an 
encumbrance can be exercised only in conformity with the 
procedure laid down in section 167. Soski Bhusan Guha v. Gogan 
Chunder (2), Chundra Sakat v. Kali Prosanno (3). It is 
conceded that the plaintiff has not followed that procedure ; 
consequently the encumbrance has not been annulled, that is, 
the title of the defendants has not been extinguished, and they 
are not liable to be evicted by-the plaintiff. The second ground 
urged by the defendants must consequently prevail. 

The result is that this appeal must be allowed, the order of 
the Subordinate Judge, discharged, and the suit dismissed with 
costs in all the Courts. 

This judgment, it is conceded, will govern the other two 
appeals, and consequently the suits, out of which those appeals 
arise, will stand dismissed with costs in all the Courts. We 
assess the hearing fee at one gold mohur in each case. 

A.T. M. Appeals allowed. 
(1) (1867) g 91; B. L. R. Sup. Vol. 630. 


IW.R:1 
(2) (1894) I. L, R. 22 Cale. 364. 
(8) (1895) I. L. R. 23 Calc, 254, 


Before Mr: Fustice Ameer Ali and Mr. Fustice Pratt. 


BENODE LAL PAKRASI 
v. 
PRAN CHANDRA PAKRASI AND OTHERS.“ 

Appeal—Award—One of the arbitrators signing blank paper—Arbitrator, 

absence of one, from part of hearing— Ciril Procedure Code (Act XIV of 

1882), Sec. 516, 

An appeal lies, when there is no award in fact or when there is a void 
award. 

When there was no proper compliance with the requirements of section 516 
of the Code of Civil Procedure, the award was ineffectual and in fact void, 
and an appeal lay from the decree or judgment based upon the award made 


by the arbitrators. 
Section 516 of the Oode of Civil Procedure contemplates an award in 
writing properly signed by the persons who make it. 

* Appeal from Appellate Order No. 158 of 1898, against the order of Babu 
Mahendra Nath Mitter, Subordinate Judge of Pabna and Bogra, datedethe 18th 
April, 1898, reversing that of Babu Radha Nath Sen, Munsiff of Serajgunge, 
dated the 29th March, 1897. i 
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Where an award had already been made and’a judicial decision arrived 
at, a subsequent embodiment of the decision of the arbitrators in certain papers 
which already bore the signature of one of them and was signed subsequently 
by the others, did not vitiate the judicial act of the arbitratgrs. 

The absence of one of the arbitrators from a part of the hearing vitiates 
the judicial character of the proceeding. Where the absent arbitrator signs a 
blank paper on which the decision is written out by the other arbitrators, the 
award is void. ` 


Appeal by the Plaintiff. 
Objections to award. 
The material facts and arguments appear from the judgment. 
-Babus Sreenath Das and Upendra Nath Banerjee for the 
Appellant. 
Babu Saroda Charan Mitter for the Respondent. 
The judgment of the Court was delivered by 


Ameer Ali J.—Two questions are involved in this appeal, 
first, whether there was an appeal to the Subordinate Judge from 
the decree or judgment of the Munsiff upon the award made 
by certain arbitrators to whom the subject matter of dispute 
before him had been referred at the instance of the parties, and, 
secondly, whether the order of the learned Subordinate Judge is 
correct. The points, though taken separately, proceed upon one 
common basis, vzz., whether there was a valid award. It appears 
that on the plaintiff's applying before the Munsiff to have the 
award filed in Court, certain objections were taken by the 
defendants. The Munsiff overruled those objections and gave 
judgment in accordance with the award. The defendants 
appealed to the Subordinate Judge, and he has set aside the 
judgment and decree of the Munsiff based upon the award and 
remitted the case to the Court of first instance for trial on the 
merits. The Subordinate Judge says that the arbitrators did not 
comply with the provisions of the law in conducting their pro- 
ceedings or in making ‘their award.. He says that one of the 
arbitrators delegated in fact his duties to his fellow arbitrators ; 
that he heard a portion of the evidence and left the place and 
did not hear the rest of the evidence ; and he further says 
that the same arbitrator signed certain blank papers on which 
the award was afterwards copied fair and which are now said 
to contain the award made by the arbitrators, and, holding that 
the arbitrators did not comply with the provisions of section 516 
of the Code of Civil Procedure, he was of opinion that there was 
no valfd award and that consequently the Munsitejudement 
must be set aside and the case remanded. 
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Babu Sree Nath Das has contended, and contended with, Orvis 


a good deal of force, that from the evidence of the arbitrators 1898, 
it would appear that an award had already been made anda Benode Lal Pakrasi . 
judicial decision arrived at and that the subsequent embodiment 7 ee ores l 
of the decision of the arbitrators in certain papers which already Paktasi. ` 
bore the signature of one of them and was signed subsequently Ameer Ali, J. 
by the others ought not to vitiate the judicial act of the == 
arbitrators. He referred to Hlahee Buksh v. Hajoo (1) and to 
a decision of Mr. Justice Phear in Bhabasundart v. Makunlal (2) 
with the object of shewing that arbitrators might sign an award 
‘at different times and in each other’s absence. The facts of these 
- cases, however, are not exactly analogous to the present. It has 
been held in other cases in this Court that when there is no 
award in fact or when there is a void award, an appeal will lie. 
If the Subordinate Judge, therefore, is right in holding that 
there was no proper compliance with the requirements of 
section 516 and the award is ineffective, and, in fact, void, the 
first Objection, vzz., there was no appeal to the Subordinate Judge, 
must fail. i 

The only question then that remains is, whether the- Subor- 
dinate Judge is right in his view that there was no valid award: 
Section 516 of the Code of Civil Procedure says: " When an award 
in a suit bas been made, the persons who made it shall sign it 
and cause it to be filed in Court.” This evidently contemplates 
an award in writing properly signed by the persons who make, 
it. To allow either one or more of the arbitrators to sign a 
blank paper before the decision is embodied in it, would be 
letting open the door to a considerable amount of fraud and 
mischief, and we may well take it thatthe Legislature intentionally 
made the provisions of section 516 explicit. There can be no 
question that, as the award stands at present, it is not properly 
signed by one of the arbitrators. It is said that a draft was 
prepared, but that draft has not been produced, and the appellant's 
pleader cannot state whether it was signed by any of the 
arbitrators nor has it been filed in Court. The other matter to 
which the Subordinate Judge has. also referred, víz. the fact 
of the absence of one of the arbitrators from a part of the hearing 
would also we think- vitiate the judicial character of- the 
proceeding. Whatever hesitation we may- have-in upsetting 
an award which, as the Munsiff says, is a. carefully written 
document, it is necessary to enforce the provisions ‘ofethe law; 


(1) (1870) 14 W. R, 33, -(2) (1871) 8 B, L R. 128,7 © «7 7 
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and, taking the facts to which we have referred into consideration, 
it is difficult for us to differ from the conclusion of the Subor- 
dinate Judge. We dismiss the appeal, but, under the circumstances 
of the case, we do not give any costs. 


A. T.M Appeal dismissed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
SRINIBAS SARANGI 


v 


RAMCHANDRA BHANJA DEO.* 


Bengal Tenancy Act (VIII of 1585), Secs. 52, 105, 106—Additional rent for 
excess avea—Landlord, what to prove—area spebficially known—Area within 
specified boundaries—Crsts of applications under Seo. 105—OQivil Procedure 
Code (Act V af 1908), O. 41, R, 18—Restrictive order— Grounds to be urged 
at final hearing—U\ltra vires, 


It is not competent toa Court of appeal under Bule 12 of Order 41 of the 
Code of Civil Procedure to restrict the ground or grounds upon which the 
appeal admitted under that Rule is to be heard finally, 

In order to bring a case within clause (a) of sub-section (1) of section 64 of 
the Bengal Tenancy Act, it is necessary for the landlord to prove that there is 


‘land held in excess of the area for which rent has been previously paid by the 


tenant, Consequently the landlord must establish the area for which rent hag 
previously been paid by the tenant ; he must next establish the present area 
held by the tenant ; he is then entitled to claim additional rent in regard to 
the excess area. 

When it is specifically known that the area was ascertained by scientific ' 
method, the lands measured and desoribed as lying within certain boundaries 
were let out to the tenants, the landlord is entitled to additional rent for excess 
lands ascertained on re-measurement. 


A landlord is entitled to costs incurred by bim in making applications 


under section 105 of the Bengal Tenancy Act and in serving them upon the 
tenants. : 


Appeals by the Tenants. 
Proceedings for. Settlement of fair and equitable rent. 


The material facts and arguments appear from the judgment. 
Babus Sib Chunder Palit and Hara Kumar Mitter for the 
Appellants. 


Babus Dwarka Nath Chakrabarti, Fnanendra Nath Sarkar 
and Bhupendra Chunder Guha for the Respondents. 


* Appeals from Appellate Decrees Nos. 1092 to 1204 and 1680 of 1910, 
against thadecrees of E E Forrester, Esq-, Speoial Judge, Midnapur, dated the 
28th September 1909, modifying those of Babu Brojo Nath Rai, Settlement 
Officer, Oamp Rohini, Midnapur, dated the 22nd September 1908. - 
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The judgment of the Court was delivered by 

Mookerjee J.—These appeals are directed against orders 
- made by a Special Judge under Chapter X of the Bengal Tenancy 
Act in proceedings under section 105 for settlement of fair and 
equitable rent for excess lands. Although the proceedings have 
been nominally described as framed under section 105, questions 
have been raised and decided which appropriately fall within 
the purview of section 106. FPirthee Chand v. Basarat Ali (1). 
Preliminary objections have been taken on ‘behalf of the landlord 
respondent that the appeals are entirely incompetent and that 
at any rate the appellants ought to be restricted to the specific 
questions for the consideration of which alone the appeals were 
admitted under Rule 12 of Order 41 of the Code of 1908. 

In so far as the objection is taken that no second appeal is 
admissible in respect of any question properly falling within the 
scope of section 105 of the Bengal Tenancy Act, it is obviously 
well-founded. Indeed, the learned vakil for the appellants has 
not argued any question of that description in support of the 
appeals. But in so far as the objection is taken that the appellants 
should be restricted to the one ground for the consideration of 
which the appeals were admitted, we are of opinion that it ought 
not to prevail. 

It is not competent to a Court of appeal, under Rule 12 of 
Order XLI of the Code, to restrict the ground or grounds upon 
which the appeal admitted under that Rule is to’ be heard finally; 
in other words, the restrictive order of this Court made at the 
time when the cases were heard under Rule 11 of Order XLI was 
ultra vires. Rule 11 provides that “the appellate Court, after 
sending for the record, ifit thinks fit so to do, and after fixing 
a day for hearing the appellant or his pleader and hearing him 
accordingly if he appears on that day, may dismiss the appeal 
without sending notice of the appeal to the Court against whose 
decree the appeal is made and without serving notice on the 
respondent or his pleader.” Rule 12 then provides that “ unless 
the appellate Court dismisses the appeal under Rule 11, it shall 
fix a day for hearing the appeal.” It is worthy of note that a day 
is to be fixed for ‘hearing the appeal,’ that is to say, the whole 
‘appeal and not any selected ground out of those specified in the 
memorandum of appeal. Consequently, all the grounds taken in 
the memorandum of appeal by the appellants are open for con- 
sideration at this the final hearing, and we nowe proceed to 
examine them. : 


i 


(1) (1909) I. L, B, 37 Calo, 30, 
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In support of the appeals, one ground has been urged which 
falls within the scope of section 106, namely, that the Special 
Judge has not considered properly all the elements which must 
be established under section 52 of the Bengal Tenancy Act. 
before additional rent can be assessed in respect of the excess 
lands. Reference has been madeto thecase of Ratan Lal 
Biswas v. Jadu Halsana (1), which recognises the principle that 
in a suit brought by the landlord for increase of rent on account 
of increase. in the area of the holding, if it is found that the- 
tenant is holding land without any variation of the boundaries 
and the landlord fails to prove what the area was under the ori- 
ginal lease of the tenant and further if there aré no materials before 
the Court for the determination of the questicn whether the rent 
is a consolidated rent or not, the landlord is not entitled to any 
increase of the rent under section 52 of the Bengal Tenancy Act. 
That principle, in our opinion, has no application to the circum- 
stances of the present cases in which the elements mentioned in 
clause (a2) of sub-section (1) of section 52 have been established 
by the landlords, That clause provides that “every tenant shall 
be liable to pay additional rent for all land proved by measure- 
ment to be in excess of the area for which rent has been previously’ 
paid by him, unless itis proved that the excess is due to the 
addition to the tenure or holding of land which having previously 
belonged to the tenure or holding was lost by diluvion or other- 
wise, without any reduction of the rent being made.” In order: 
to bring the case within this rule, it is necessary for the landlord 
to prove that there is land held in excess of the area for which 
rent has been previously paid by the tenant. Consequently, the 
landlord must establish the area for which rent has previously 
been paid by the tenant ; he must next establish the present area 
held by the tenant ; he is then entitled to claim additional rent 
in regard tothe excess area. In this class of cases, the chief 
difficulty of the landlord is that heis not able to establish the 
area for which rent has been previously paid by the tenant. In 
the case to which reference is made, as also in the cases of Gourt 
Pattra v. H. R. Retly (2) and Rajendra Lal Goswami v. Chunder 
Bhusan Goswami (3), -reliance was placed by the landlord upon 
recitals in documents like leases and rent receipts to prove the 
area previously held by the tenant ; it was held: by the Court 


„that such recitals were by no means conclusive and that at any 


- (1) (1905) 10 0. W. N. 46. (2) (1892) I. L. R, 20 Calo, 579. 
(3) (1901) 6 C. W. N. 318. i i 


pi 
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‘rate before a comparison could be made between the area 


previously held and the area at present found to be in occupation of 
the tenant, it must be shewn that the measurement on the two 
occasions was made according to the same standard. Inthe 
case before us, however, the landlord is in a position of 
considerable advantage. He is able to shew that these lands 
‘were measured according to a known standard on the previous 
occasion, that the rent was assessed upon area so determined, 
and that the area as well as the rent payable were entered in 
the kabufiyats executed by the tenants. The landlord further 
shows by measurement according to the previously adopted 
‘standard that the lands now in occupation of the tenants are 
in excess of the areas entered in the kabuliyats. Obviously, 
unless it is established that the rent was a consolidated rent for 
an atea within specified boundaries irrespective of its precise 
quantity, the landlord is entitled to claim additional rent for 
the excess lands. The landlord has further shewn that there 
is good ground to explain the increase.in the area in most 
instances, for example it has been shewn that either the tenant 
had in the neighbourhood waste land upon which he made 
encroachment or the measurement on the previous occasion was 
fraudulent or erroneous, Under the circumstances, the Courts 
below have correctly held that the elements mentioned in 
section 52 have ben established by the landlord. Rajendra Lal v. 
Chunder Bhusan (1), Surjakant v. Baneswar (2) and Rajkumar 
v. Ramlal (3). But the learned vakil for the appellants has 
contended that as the land is described as lying within certain 
specified boundaries in the abuliyats, section s2 has no 
application. Annada v. Mathuralal (4). In our opinion, there 
is no foundation for this contention. No doubt, in cases where 
the history of the tenancy is not known and we have no 
information as to the circumstances under which the area of 
the land was mentioned in the contract between the parties, it 
may be contended that the land as lying within certain specified: 
boundaries was intended te be let out, and the description of 
the area was merely an approximate statement. Here, however, 


‘as we have already stated, it is specifically known that the area 


was ascertained by scientific methods. Consequently, the only 
inference which could be Jegitimately drawn was that the lands 
measured and described as lying within certain boundaries were 
let out to the tenants. The contention of the appellants that 


(1) (1901) 6 ©. W. N. 318. (3) (1907) 5 C. L. J. 538. 
(2) (1896) I. L, R. 24 Cale. 251, (4) (1909) 9 O. L. J. 585 ; 18 C. W, N. 702. 
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CIVIL. the mere mention of the boundaries in the Aabuliyats excludes 
1911. the operation of section 52 cannot therefore be sustained. The 
aie main ground upon which the appeals have been sought to be 


Srinibas Sarangi 
supported thus fails. 


On behalf of the landlord respondent, two cross-objections 
Mookerjeo, J. have been'urged. It has been contended in the first place that 

—. under section 52 the landlord is entitled to additional rent for 
all lands proved by measurement to be in excess of the area 
for which rent has been previously paid by the tenant, and that 
consequently the Courts below were not entitled to allow a 
reduction of Io per cent. from the area as ascertained by 
measurement. Prima facie, this contention appears to be well- 
founded ; but upon a closer examination it turns out to be 
unsubstantial. The Special Judge has held in effect that 
although on a previous occasion the lands were measured, the 
measurement was not absolutely accurate, and he has practically 
made a deduction of 10 per cent. to allow for possible errors 
in the measurement. The objection of the tenants to the 
accuracy ofthe measurement, was considerably strengthened 
when the landlord expressed his willingness to allow a deduction 
of 8 percent. This concession, if it be called a concession, 
shows that the landlord was not prepared seriously to contest 
the position taken up by the tenants that the measurement 
on the previous occasion was not absolutely accurate and 
reliable. We cannot, therefore, hold that the Courts below 
$ have contravened the provisions of section 52. The second 
ground urged in support of the cross-objection is that the landlord 
has not been allowed any costs in the Court of first instance. 
In our opinion, there is some force in this contention, and the 
landlord ought to have been allowed, at any rate, the costs 
incurred by him in making the applications under section 105 
and in serving them upon the tenants. We, therefore, allow the 
landlord costs at the rate of Rs. 2 for each tenant unless such 
costs have already been paid. 

It is finally agreed between the parties that in so faras the 
pasture land is concerned, the question will be left open, and 
that nothing that has been held or decided in these proceedings, 
will affect the question of title, possession or user thereof. 

The appeals are therefore dismissed and the cross-objections 
allowed in part. There will be no order as to costs in this Court. 
A. T. M. e Appeals dismissed : Cross-objections allowed in part. 


v. 
Ramchandra 
Bhanja Deo. 


Vou. XIV.) HIGH COURT, 


Before Mr. Fustice Woodroffe and Mr. Fustice Caspersz. 


SRI BIRBAR NARAYAN CHANDRA DHIR NARENDRA 
v. 
THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL.* 


Village Chaukidari Act (VI of 1870 B C.), Seo 1—Chakran land—Madhupur 
astate—‘ Otherwise than under a temporary settlement’ — ' Under’— 
t Assignment’—Limitation Act (X V of 1877), Sch, IT, Art. 14. 

Ohaukidari chakran lands within the meaning of the Village Chaukidari 
Act, are lands which having been assigned by Government, have not been 
taken into account in the assessment of land revenue, 

The words “otherwise than under a temporary settlement” in the 
definition of ‘chaukidari chakran lands’ refer to a settlement by Government 
and the assignment there referred to is an assignment made by Government 
at the time of the settlement. 

Per Casperss J—The word “under” in the phrase “otherwise than 
under a temporary settlement” means “in the course of,” 

By a sanad, the lands which the Raja of Madhupur held under the 
Mahrattas were confirmed to him in perpetuity at a fixed jama : 

Held, before the Village Chaukidari Act could be applied, it should be 
shown that the lands which had been dealt with were chaukidari chakran 
lands within the definition given in thit Act, That as in this case, there 
was no assigament of chaukidwi chakran lands, the said ‘Aot was not 
applicable. 

Article 14, Schedule II of the Indian Limitation Act is inapplicable to the 
oase’of setting aside an order which is a nullity. 

Shivaji v. Collector of Ratnagiri (1) followed. 


Appeal by the Plaintiff, 

Suit for a declaration that the lands in suit are not chauki- 
dari chakran lands. 

The material facts and arguments appear from the judgments. 

Mr. B. Chakravart’ and Babus Provas Chunder Mitterand 
Giris Chunder Paul for the Appellant. 

Dr. Rash Behary Ghose and Babus Umakalt Mookerjee and 
Sis Chandra Chowdhury for the Respondent. C. A. V. 

The judgments of the Court were as follows : 


Woodroffe J.—This appeal raises similar questions to 
those with which we had to deal in No. 359 of 1907 except that in 
the present case it is not alleged that the plaintiff (who is the 
Rajah of Madhupur) received a kaulnamah. The plaintiff’s 


* Appeal from Original Decree No. 485 of 1906, against the decree of 
Rabu Radha Nath Sen, Additional Subordinate Judge of Outtack, dated the 
llth September, 1906. 


(1) (1886) I. L. R. 11 Bom. 429, [See Magoul v, Hara Gobinda (1906) 
8 0. L, J. 470—Rep.] 
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CIVIL, ancestors were in the time of Mahratta Rule over Orissa 
1910. Khundaits or feudatory Chieftains holding ata quit rent. This 
T Birbar Narayan was their position in 1793 when the Permanent Settlement was 
Chandra Dhir made in Bengal. At that date the Dewany, in so far as it 
oe referred to Orissa, meant only the District of Midnapore. Orissa 
The Meoretaty oF proper did not come into the occupation of the British until 
Council. 1803. What then occurred is more fully stated in the judgment 
Woodroffe, J. in the analogous case. Butit may here shortly be stated to be 
—- this ; certain of the more powerful Chieftains were given by the 
British Commissioner kaulnamahs or acknowledgments in the 

nature of treaty engagements and were left in a semi- 
independent condition. Others such as the plaintiff's ancestors 

were brought within the Moghulbandy or cultivated central 

portion of Orissa which had been conquered by the Moghuls in 

1580 and were incorporated in British territory. The plaintiff's 

ancestor was granted a sanad. This has been lost. But there 

is no doubt of its grant nor of its chief term as it was confirmed 

by section 33, Regulation XII of 1805. By this savad the lands 

which the Rajah of Madhupur held under the Maharattas were 

confirmed to him in perpetuity at a fixed jama. In my opinion 

that Regulation applied to the plaintiffs estate subject to the 

provisions of section 33. It is contended that the jama was not 

to be enhanced for any reason or in any way whatever. In 

Bengal, under section 41 of Regulation VIII of 1793, chaukidari 

chakran lands were annexed to the malguzari lands and 

declared responsible for the public revenue assessed on the 

zemindary in which they were included. These chakran lands 

were however not assessed with revenue and were not taken 

into account on assessing the revenue on the estate of which 

they formed part. Stress has been laid on this fact because a 

different condition of affairs prevailed as regards the plaintiff's 

estate. His estate has not been settled in the same sense. His 

possession which his ancestor had held under the Mahrattas 

was confirmed and a covenant was entered into with him that 

he should hold at the same unvarying jama. No chaukidari 

lands were assigned by Government when it made such 
confirmation and no chaukidari chakran lands were taken into 

account when the amount payable as jama was confirmed—an 

amount which was a fixed one paid for the whole estate 

including the chaukidari chakran lands if any. Subsequently 

in 1870 the Bengal Chaukidari Act was passed which dealt in 

Bengal with lands which had been assigned as chaukidari 
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chakran lands at the date of the Permanent Settlement. As 
these had never been separately assessed, that Act made 
provision for their resumption on the terms therein contained. 
The Act did not apply to Orissa, but was extended to that 
province on the 25th May 1899. The Collector who considered 
thé Act applicable to the plaintiff's estate took proceedings 
thereunder with a view to transfer the chaukidari chakran 
lands. At that date the plaintiff being a minor, his estate was 
in the hands of the Court of Wards. A manager was appointed 
who was under the orders of the Collector. No commission 
was appointed but for the purpose of ascertaining the chakran 
lands recourse was had to the settlement record and the 
manager was asked to and did make a return to the Collector 
of lands which he considered were chaukidari chakran lands 
within the meaning of and subject to the operation of the Act. 
The Settlement Officer had himself drawn the attention of the 
Collector to the fact that the chaukidari jaghir had been 
recorded as zemindari or Rajadeya chaukidari jaghirs. This 
clearly means that the jaghirs had been granted by the zemindar 
and not assigned by the Government as was indeed the fact, 
The Settlement Officer desired the Collector to consider whether 
the record was correct or not in this respect but it does not 
appear what if anything was done. The manager then made 
a return and acting on that return the Collector proceeded to 
transfer and assess the lands in suit under the Chaukidari Act 
VI of 1870 B.C. It has been contended that the proceedings 
of the Collector during the minority of the plaintiff are not 
binding on him. His interest on behalf of Government was 
adverse to that of the plaintiff. And it is urged that the 
manager had no authority to make the admissions on which 
proceedings under Act VI of 1870 were founded and that under 
the circumstances the proceedings should have been taken by 
the Collector and by record of evidence in invitum. 

It is not necessary in the view I take of the case to 
determine the question whether the plaintiff's interests were 
properly protected. The plaintiff on attaining majority and 
finding that the Collector was dismissing and appointing 
chaukidars took the lands into his own possession and made 
settlements of the land. The Collector then threatened to sell 
the lands under Act VI of 1870, and the plaintiff replied that 
the lands were not chaukidari chakran under the Act and 
could not be dealt with thereunder. The Collector then on the 
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oryn; 27th January 1904 passed an order for the sale of the lands by 
1910, auction upon which the plaintiff gave notice of this suit. He 
— 


Sri Birbar Narayan asks fota decree declaring that the lands in suit are not 
Chandis Dhi chaukidari chakran lands within the meaning of Act VI of 1870 
a i and that the defendant had no right to transfer and assess the 

The Secretary of lands or sell the same. In order to stay the sale pending the 


State for India in A Tro , ; 
Council, suit the plaintiff deposited in Court, on the 15th June 1904 the 


Woodroffe, J. sum of Rs. 404-5. 

— There can be no doubt that (subject to the provisions of 
section 33), Regulation VIII of 1793 applies to the plaintiff's 
estate. It is however contended that the proceedings taken 
infringe upon the provisions of section 33 because it is argued 
that the resumption and assesment of the land under Act VI of 
1870 is in substance if not in form an enhancement of the 
plaintiff’s jamas. Had Government at the date of the plaintiff's 
sanad assigned chakran lands and dealt with the plaintiff's land 
as was done in the case of permanently settled estates in Bengal 
where the chaukidari chakran lands were not separately assessed 
with revenue there would have been nothing on this objection. 
But it has been contended that no such lands were assigned and 
that the sum payable as revenue was a lump sum in respect of 
the whole of the estate including the choukidari chakran lands, 
if any. It is however unnecessary to pursue this point further 
for its consideration involves facts which are the basis of the 
next objection to the proceedings which I think must prevail. 
Before Act VI: of 1870 B.C. can be applied to the plaintiff's 
estate it must be shown that the lands which have been dealt 
with are chaukidari chakran lands within the definition given 
by that Act. Asso defined such lands are “lands which may 
have been assigned, otherwise than under a temporary settlement 
for the maintenance of the officer who may have been bound to 
keep watch in any village and report crime to the police and 
in respect to which such offences may be at the time of the 
passing of this Act liable to render service to a zemindar.” 

I have already gone into this matter inthe case of the 
analogous appeal in No. 359 of 1907. 

Shortly re-stating it the point is as follows :—The appellant 
contends that the attributes of chaukidari chakran land as 
included inthe Act are these: (a) such land must always have 
been the same and held by chaukidars. In the present case it 
is alleged that the lands were changed and resumed by the 
‘Raja; (2): such chaukidars must render dual service one by way 


Vou. XIV.) HIGH COURT. 


of police duty and one of personal service of the zemindar. It 
is contended that the chaukidars were the private servants of 
the Raja and that no police duties were performed : (c) such land 
must as in the case of the Bengal Estates have been included in 
the malguzari land of the zemindar and which though liable to 
be sold for default of payment of revenue due by the estate 
was not assessed with amy revenue at the date of the 
settlement. 

It is not necessary to consider the facts mentioned in 
grounds (a) and (4) for I think the last contention must prevail. 
It has been contended by the respondent that it is not necessary 
in order to bring the lands within Act VI of 1870 that such 
lands should have been assigned by the Government at the 
time of the settlement of the estate. Any land it is said may 
be within the Act whether it has been assigned by the State or 
the zemindar and at whatever time such assignment has been 
made so that if the Raja had created a chaukidari chakran 
holding the day before proceedings were instituted under Act 
VI of 1870 such land was capable of being resumed, transferred, 
and assessed under the Act, I am clearly of opinion that this is 
not so. The words “otherwise than under a temporary settle- 
ment” in the definition obviously refer to a settlement by 
Government and the assignment there referred to is an 
assignment made by Government at the time of the settlement. 
In other words chaukidari chakran lands within the meaning 
of Act VI of 1870 are lands which having been assigned by 
Government have not been taken into account in the assessment 
of land revenue. Assuming for the purpose of argument that 
the sanad given to the Raja was such a settlement, there was 
then no assignment of chaukidari chakran lands by the 
Government. The Raja agreed to pay a lump sum annually in 
perpetuity without reference to the existence or non-existence 
of such lands on his estate. : 

In my opinion, therefore, the defendant upon whom it lay 
to establish that the lands with which he has dealt came within 
the Act has failed todo so. There is no evidence of what if 
any chaukidari jaghir existed at the date of the plaintiff’s sanad. 
The appeal and suit must therefore be decreed with a declaration 
that the lands in suit are not chaukidari chakran lands within 


the meaning of Act VI of 1870 B. C. and that the defendant has- 


no right to resume, transfer, assess or sell such lands and with 
a perpetual injunction restraining the defendant, his servants 
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and agents from dealing in aay manner with such lands under 
the provisions of that Act. I should add that it has been 
conte nded in this as in the analogous case that the suit is barred 
by Art. 14 of the Limitation Act. It may be a question 
whether the article applies at all having regard to the~decision 
in Shivaji v, Collector of Ratnagiri (1) and the cases which 
follow this decision. It is unnecessary however to consider this 
question for the matter is one here of jurisdiction and it is not 
necessary to set aside an order which is a nullity. There is no 
jurisdiction in the Collector to deal with any land but such as 
the Act authorizes him to deal with. And as I have already 
held the lands in suit are not chaukidari chakran lands within 
the meaning of the Act under which he purported to proceed, 
The respondent must’ pay the costs of the appeal and of the 
suit in the Court below. The appellant must be refunded the 
amount paid by him into Court to stay the sale. 

Caspersz J.—This appeal relates to an. estate called killa 
Madhupur, and the facts resemble those involved in Appeal from 
Original Decree No. 359 of 1907, in which judgment has just 
been delivered, and which relates to another estate called killa 
Sukinda. Both these estates were dealt with by section 33 of 
Regulation XII of 1805 which enacted: ‘The Commissioners 
having granted sanads to certain zemindars entitling them to 
hold their estates at a fixed jama in perpetuity, those sazads are 
hereby confirmed.” The case of killa Sukinda was complicated 
by the assertion of a special title based on a kaulnama, but thé 
present plaintiff, the proprietor of killa Madhupur, relies on a 
sanad read with section 33 of the Regulation. 

The plaintiff prayed for a declaration that the lands (specified 
by mauzas and khasra numbers) in the schedule annexed to the 
plaint are not chaukidari chakran lands within the meaning of 
Bengal Act VI of 1870, and that the Collector of Cuttack had no 
right to realise revenue for those lands after making a transfer of 
them to the plaintiff. 

The Subordinate Judge has dismissed the suit on the merits, | 
and he has, also, applied the one year rule of limitation provided 
by Art. 14 of the second Schedule of Act XV of 1877, for a 
suit to set aside an order of an officer of Government in his 
official capacity. Plaintiff appeals, and the contentions on his 
behalf will be noticed in their order, : 

The title of the plaintiff is securely founded on section 33 of 


(1) (1886) I, L. R. 11 Bom, 429. 


Vor. XIV.) HIGH OOURT. 


Regulation XII of 1805. His sanad dated the 22nd March 1804, 
has not been produced, but its terms may be inferred from the 
confirmatory section. It has been sought to base an argument, 
By way of analogy, on the reservation as to thanadard lands, 
contained in section 8, clause 4, of Regulation I of 1793, It does 
not, however, follow that because ¢eanadari lands in Bengal were 
"reserved, in the year 1793, for subsequent resumption and 
assessment, lands not thanadari, were not reserved in Orissa in 
the year 180s. Nor can section 41 of Regulation VIII of 1793, 
which protects lands, chakran in character, from being placed 
in the category of lakheraj lands which were excluded from 
settlement, avail the plaintiff if the lands in suit are, in fact, 
chaukidari chakran lands. They were not assessed with land 
‘revenue, in the year 1805, because no detailed assessment was 
then made of the lands of killa Madhupur. Moreover, the 
Legislature can, as by Bengal Act VI of 1870, impose a separate 
demand which is no part of the permanent sama fixed in respect 
of the killa. 

Great stress has been laid on the irregularities in the 
procedure of the Collector in transferring certain lands to the 
plaintiff by his order dated the 1st August 1901. That order is 
not self-contained : it does not specify the boundaries of the lands 
transferred. But it must be read in connection with the state- 
ment furnished by the Court of Wards’ Manager of the plaintiff's 
estate, on the 30th July 1901, specifying the khatian numbers, 
and with the statement, signed by the Manager, on the 14th 
August 1901. The transfer was duly accepted and forms the 
basis of the present suit. The plaint gives the khasra numbers 
of the various plots, and no precise divergencies have been 
pointed out tous. The Manager’s letter dated the 25th August 
1901, merely corrected three trifling mistakes in the original 
statement of lands transferred. It must be remembered that the 
parties were guided by the results of the survey and settlement 
proceedings under Chapter X of the Bengal Tenancy Act. 

Then, it is said, the Collector did not sufficiently protect the 
interests of the plaintiff whose estate was being administered by 
the Court of Wards from the 20th March 1888 to the 22nd 
December 1902. It is urged that the procedure of the Collector 
was not binding on the ward, and reliance is placed on the case 

` of Luchmeswar Singh v. Chairman of the Darbhanga Muni- 
cipality (1). That was a case in which a nominal consideration 
Ya (1) (1890) I. L. R, 18 Cale. 99, 
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OIVIL, of one rupee was accepted for a valuable piece of land which 
1910. ought to have been properly assessed with compensation under 
Sri Birbar Narayan the Land Acquisition Act. Here, however, assuming the lands - 
Ohad Die transferred by the Collector to have been chaukidari chakran 
arenara 


lands, they were assessed in accordance with the provisions of 


v. 
The Secretary of the Jaw and dealt with under powers conferred by the Act in that. 


State for India in 


Council. case made and provided. The Manager’s independent opinion 
Caspers, J. was invited by the Collector, in February 1898, and the entry 
— of Rajadeya (granted by the zemindar), in respect of the chauki- 


dari jagirs, in the Record of Rights, was left untouched, this 
being in favour of the ward. In my opinion this contention 
cannot succeed. 

The mention of Rajadeya brings me to a consideration of 
the substantial question to be answered in this appeal. Are the 
lands transferred to the plaintiff, and taken possession of by him, 
chaukidari chakran lands, that is, were they assigned, otherwise 
than under (which, I take to mean, in the course of) a temporary 
settlement, for the maintenance of village watchmen who may 
have been bound to keep watch in the village and report crime 
to the police, and in respect of which they may be at the time 
of the passing of Bengal Act VI of 1870 (the tgth October 1870) 
liable to render service to the plaintiff? I have quoted the 
definition given in section 1 of the Act, and, in my opinion it is 
not satisfied by the evidence on the record. 

I may observe that the obvious procedure, -by way of 
appointing a commission under sections 58—61 of the Act, in 
order to trace the original jagirs of 1805, was not adopted by the 
authorities. There is, also, no precise evidence of the position 

- occupied by the chaukidars of killa Madhupur in the year 1870, 
but the evidence placed before us leaves no doubt in my mind 
that, when the Act was extended to the killa, on the 22nd May 
1899, the zemindar and the police had been exercising a dual 
control over the watchmen. It is impossible now to deal with 
each village, or group of villages, separately, because the Collector 
passed his order with reference to the killa as a unit. On the 
evidence, I think that the chaukidari jagirs were granted by the 
zemindar (Rajadeya) as recorded by the Settlement Officer. The 
zemindar varied the lands as required by circumstances. He 
gave information of offences to the police through a functionary 
called the dAidzr. But the police kept up a Register of Chauki- 
dars under Regulation XX of 1817, and the management of the 
Court of Wards seems to have resulted in the chaukidars’ 
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becoming the recognised village watchman. In these circum- CIVIL. 


stances, it is impossible to hold that the lands in suit had been 1910. 


assigned, by the State, in the year 1805, for the purposes of the Sri Birbar Narayan 


village watch, and it is conceded that no settlement of the killa Chandra Dhir 


Narendra 
was ever effected after that year. v, : 
On this finding it is not necessary to decide the issue of ee Secretary ot 
limitation. I have given my reasons, in Appeal No. 359 of 1907, Council, 


for holding Article 14 to be inapplicable, I may content myself Caspersz, J. 
with the observation that, the Collector's order being a nullity, ae 
the lands transferred not being within his jurisdiction to deal 
with, the suit cannot be defeated because it was instituted more 
than one year after the date of the order. 

I agree that this appeal must be allowed, and the suit 
decreed, in terms of the judgment of my learned brother. 


A. T. M. - Appeal allowed, 





Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 
MADAN MOHAN SINGH CIVIL, 


v . 


À 1911. 
GAJA PRASAD SINGH.* ~ 
March, 21, 22. 
Possession, suit for—Specific performance of contract of sale and for delivery of June, 8, 


possession, suit for— Court Fees Act (VII of 1870), Sec. 7, clauses (V), —_ 
(X)—Appeal, forum of —Suit, value of, if depends on arbitrary valuation— 
Consideration—Pay ment of part— Contract, breach of —Promisce, if entitled 

to refund. f 


Where the plaintiff not only seeks for specifio performance of a contract of 
sale, but also asks that the defendant may be compelled to execute a convey- 
ance and to deliver possession of the property to him, the suit is in substance 
one for possession of the property and should be valued under section 7 ch (v) 
of the Court Fees Act, according to the value of the subject matter. 

The plaintiff may sue, not only for an executed and completed conveyance 
on the basis of the executory contract of sale, but also to recover possession, the 
right to which springs out of the contract. 

The value of the suit which regnlates the forum of the appeal, is dependent 
upon the real value of the subject matter, and not upon the value which might 
have been, through error or caprice, stated by the plaintiff, 

Where the piaintifi had according to contract provided ‘half the amount 
required to be deposited on the day of sale held by the Court, but did not take 
any steps to find the balance of the purchase-money, owing to his entertaining 
grave doubts as to whether the sale was or was not subject to encumbrances: 

Held, that the plaintiff had abandoned the contract and could not be 


* Appeal from Original Decree No. 374 of 1906, against the decree of Babu 
Nilolohit Mookerjee, Subordinate Judge of Darbhanga, dated the 7th August, 
1906. 
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permitted to turu round and enforce his rights thereon when he was satisfied 
that the sale was free from encumbrances and the bargain was profitable. 

Held aiso that thé defendant should refund the money paid by the plaintiff, 
the money so paid not being a deposit. : 

Appeal by the Plaintiff. 

Suit for specific performance of contract of sale el for 
possession. f 

The material facts and arguments appear from the judgment: 

Babus Umakali Mukherji and Foy Gopal Ghosha for the 
Appellant. 

Babus Mohendra Nath Roy, Akhoy Rumar Banerji, Kulwant 
Sahay, Haradhan Chatterjee and Rajiv Narayan Sakay for the 
Respendent. Cc. A.V. 

The judgment of the Court was delivered by 


Mookerjee J—The subject matter of the litigation, which 
has given rise to this appeal, is a one-half share of mouza Alampore, 
Mahal Mahthi,: which bears Towzi No. 13996 on the Revenue 
Roll of the Collector of Durbhanga. This property formed part of 
a larger estate which bore No. 3103, but upon partition the land 
now in dispute was formed into a separate estate. The case for 
the plaintiff is, that the proprietors made default in payment of 
Government Revenue which fell due on the 28th September, 
1901, and consequently, the estate was advertised to be sold at 
auction on the 7th January 1902. On the day previous to the 
sale, the plaintiff asserts, he entered into an agreement with 
Ramanugra Singh, now deceased, the father of the first defendant, 
that both of them would offer bids at the sale ; and that he who 
might purchase the property would divide it equally between 
himself and his partner. The story of the plaintiff is that at the 
sale, held on the 7th January, 1902, he himself was present and — 
Ramanugra was represented by his officer, one Fauzdar Singh.. 
There was a brisk bidding, and finally the bid of Ramanugra, 
offered through Fauzdar Singh, was accepted for Rs. 6,800. On 
the same date, one-fourth of the purchase-money was deposited 
in accordance with law in the name of Fauzdar Singh, but, the 
plaintiff maintains, that, pursuant to the agreement of the 
previous day, one-half of this sum, Rs. 850, was provided by him. 
On the 5th February, 1902, when the plaintiff was ready to pay 
his half share of the remainining three-fourths of the purchase- 
money, he found that the whole amount had been deposited by 


-Fauzdar Singh. Since then the plaintiff has attempted to induce 


Ramanugra and Fauzdar to accept the money and to execute in 
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his favour a conveyance in respect of a one-half share of the 
property, but they put him off with various excuses, Shortly 
after this, Ramanugra died,in January 1903, and Fauzdar died 
in August of the same year. On the sth January, 1905, the 
plaintiff commenced this action for specific performance of the 
alleged contract of sale, and to compel the first defendant, the 
son of Ramanugra Singh, and the second and third defendants, 
the representatives of Fauzdar .Singh, to execute the necessary 
conveyance and to deliver to him possession of the half-share of. 
the property. He also joined as defendant in the suit, one 


Mr. Stonewigg, the proprietor of the Gangowly Factory, in whose. 


favour Ramanugra and Fauzdar, on the 25th September, 1902, 
executed a lease under which a bonus of Rs. 5,600 was paid and 
an annual rent of Rs. 370 reserved. The defendants denied the 


contract and urged that the suit was a device by the sold out. 


proprietor of the estate to recover possession of a half-share of 
the property. The Subordinate Judge has held upon the evidence 
that the contract, of which the plaintiff seeks specific performance,, 
has not been satisfactorily established, and, in this view, he has dis- 
missed the suit. The plaintiff has appealed to this Court, and on 
his behalf, the decision of the Subordinate Judge has been assailed 
onthe ground, that it is contrary to the weight of evidence 
on the record as it has been satisfactorily proved, not merely that 
the alleged contract was made, but also that a sum of Rs, 850 was 
actually paid by the plaintiff pursuant thereto on the date of sale. 
This position has been controverted on behalf of the defendants, 
and it has further been argued, that the appeal is incompetent, and 
ought not to be entertained. Before we deal with the merits 
of the case, we must examine the validity of the preliminary 
objection, - , 

In support of the objection as to the competency of the appeal, 


it has been argued by the learned vakil for the respondents, that. 


the suit is for specific performance ofa contract of sale ; that 
under section 7, clause (x) of the Court Fees Act, 1870, in a suit 
of this description, the amount of fee payable onthe plaint 
depends upon the amourit of the consideration, and that, under 
section 8 of the Suits Valuation Act, 1887, the value, as determin- 


able for the computation of Court-fees, must also be deemed the 


value of thesuit for purposes of jurisdiction. On this basis it has 
been contended, that as the amount of the consideration for-the 
half-share. now in dispute is Rs. 3,400, the value of the’ suit wust 
be taken to be less: than Rs, 5,000, and consequently, under 
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Orin, section 21, sub-section (1), clause (2) of the Bengal, North-West- 

1911. ern Provinces and Assam Civil Courts Act, 1887, the appeal lay to 
Madan Mohan Singh the District Judge and not to this Court. In our opinion, there 
is no force in this contention. The plaintiff not merely seeks 
specific performance of the alleged contract of sale, but also asks 
that the defendants may be compelled, to execute a conveyance 
and to deliver possession of the property, tohim. The suit, there- 
fore, is in substance one for possession of the property, and ought to 
be valued under section 7, clause (v) of the Court Fees Act, 1870, 
according to the value of the subject-matter. It has been suggested, 
however, by the learned vakil for the respondents, that the suit, 
treated as so framed, must be taken to have been improperly con- 
stituted. His argument in substance is, that the plaintiff has no 
cause of action for delivery of possession till the conveyance has 
been executed in his favour, and histitle completed. This con- 
tention, however, is opposed to the decision of this Court in the 
case of Ranjit Singh v. Kalidasi Debi (1). It is not necessary 
for us to go so far as to hold, with the learned Judges of the 
Madras High Court in Narayana v. Kandasumi (2) and Chinna 
Krishna v. Dorai Swami (3), that, in a suit of this description, the 
plaintiff must, not only sue for specific performance of the contract 
and execution of the conveyance by the defendant, but also for 
recovery of possession, That view apparently cannot be recon- 
ciled with the decisions in Nathu v. Budhu (4) and Abdul Majid 
v. Botda Nath (5). Itis sufficient for our present purpose to 
hold, that the plaintiff maysue, not only for an executed and 
completed conveyance on the hasis of the alleged executory 
contract, but also to recover possession, the right to which springs 
out of the contract. In our opinion, the suit has been properly 
constituted, and the value for purpose of jurisdiction is the value 
of the subject-matter of the litigation, namely, the value of the 
half share of the estate purchased by Fauzdar Singh. It has been 
suggested, however, that, even considered from this point of view, ' 
the case is not altogether free from difficulty. The plaintiff 
valued the suit originally at Rs. 4,400 ; the defendants alleged 
in their written statement that the property was of higher value, 
but they did not press the objection when the issues were framed. 
On the 12th July, 1906, that is about a year and a half after 
the institution of the suit, the plaintiff applied for amendment of 

(1) (1909) I. L. R 87 Calo. 57. (8) (1901) 13 Mad. L. I. R. 71, 
(2) (1898) I. L. B.22 Mad. 24, (4) (1893) 1. L. R. 18 Bom, 537. 
(5) (1901) 6 C. W. N. 314. 


v. 
Gaja Prasad Singh, 
Mookerjee, J, 
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the plaint, on the allegation that the property was really worth CIVIL, 
Rs. 5,400, and that by a mistake of the scribe the figures had 1911. 
been put down at Rs. 4,400. The Subordinate Judge held no Madan Mohan Singh 
enquiry into the question of the value of the property, but 
summarily disallowed the application. When the present appeal waa 
came to be heard, on the 2nd March, 1909, a preliminary objection Mookezjee, J, 
was taken to the competency of the appeal, as on the face of the 
plaint the value of the property was less than Rs. 5,000. We 
thereupon held that the value of the suit, which regulates the 
Jorum of the appeal, is dependent upon the real value of the 
subject-matter, and not upon the value which might have been, 
through error or caprice, stated by the plaintiff. In this view 
we directed the Subordinate Judge to hold an enquiry into the 
question of the value of the subject-matter of the suit. He has 
now returned his finding upon evidence taken for the purpose 
that the value of the subject-matter of the suit, that is, of the 
half-share in dispute is Rs. 6,000. We must consequently hold 
that the appeal is perfectly competent. 

In so far as the merits of the appeal are concerned, we are 
not able to agree with the Subordinate Judge. He has 
disbelieved the evidence adduced by the plaintiff, to prove the 
“alleged agreement made on the 6th January 1902, the payment 
of Rs. 850 by the plaintiff on the next day, and the offer by the 
plaintiff on a subsequent occasion, on or about the sth February 
1902, to pay the balance of the purchase-money. The 
Subordinate Judge has in fact disbelieved the entire evidence, 
and held that the claim was fictitious. We are not prepared 
to discard summarily in this manner the mass of oral testimony 
adduced by the plaintiff. The evidence is supported by two 
important pieces of documentary evidence, which, in our opinion, 
cannot be brushed aside as has been done by the Subordinate Judge. 
The first of these is a postcard, alleged to have been written 
on the 7th January, 1902, 0n behalf of the plaintiff Madan 
Mohan, to a Muktear, by name Yakub, at Muzaffarpore. The 
plaintiff states in this postcard, that he had purchased the property 
at the revenue sale, jointly with his partner Ramanugra Singh, 
and enquires whether the effect of the sale was to annul the 
encumbrances in the shape of mortgages held by Mohant 
Shamdas and Horil Singh. This postcard bears, on the face of 
it, the impressions of two post office seals, dated the 8th and 
gth January, 1902. The Subordinate Judge states that a postcard 
sealed in this manner might be fabricated, at any time, in 
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collusion with the subordinate officials of the postal department. 
This is an assertion based upon no evidence, and it has not 
been shewn that the seals in the post offices, both at the place 
of posting and at the place of delivery, were. kept under such 
conditions that the plaintiff might have obtained access to them. 
No doubt, it is a matter for just comment that the postcard was 
produced at a very late stage of the trial of the suit. But, in 
the entire absence of any evidence to shew that the impressions 
of the seals have been fabricated, we are not prepared to reject 
the postcard as a document manufactured for the purpose of 
this suit. Thesecond document, to which reference is needed, 
is a petition presented to the revenue authorities on the sth 
February, 1902, in which the plaintiff asserts that the purchase 
at .the revenue sale had been made jointly by himself and 
Ramanugra Singh, and enquires whether Fauzdar Singh had 
deposited the whole of the balance of the purchase-money. The 
learned Subordinate Judge has acccepted as well-founded the. 
suggestion of the defendants, that this petition also was fictitious, 
and that it was presented with a view to create evidence and 
lay the foundation for a possible future claim. There is, how- 
ever, not a shadow of evidence to shew why the plaintiff, so 
soon after the sale, should have had recourse to a device of this 
description. There is no tangible evidence to shew that at that 
stage he was set up by the sold out proprietor to put forward 
an unfounded claim. It is further worthy of note, that, if all 
these proceedings have been taken at the instance, and for the 
benefit, of the defaulter, the most obvious course has not been 
pursued, namely, to challenge the validity of the revenue sale 
and to contest its legality by an objection before the revenue 
authorities, and finally by a regular suit in the civil Court. In. 
our opinion, the two pieces of documentary evidence to which’ 
we have referred, lend a strong support to the case of the 
plaintiff, that a contract was made between him and Ramanugra 
for the purchase of this property at the revenue sale to be held 
on the 7th Junuary, 1902. But the subsequent conduct of the 
parties, and, especially, the apathy displayed by the plaintiff 
to provide the remainder of the purchase money and to make 
a serious effort to recover the property from the nominal 
purchaser, .is explained by the cirenmstances of two other 
litigations then pending, which are mentioned in the proceedings | 
in this suit, but the records whereof were not examined in 
the Court below. These records have now been traced after“ 
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considerable search, and have been produced before us by SOINE; 
‘consent of parties. One of these records shews, that a person 1ail, 

by name Horil Singh held two mortgages, upon the disputed Madan Mohan Singh 
property, executed in his favour by the defaulting proprietor 
on the 15th December, 1885, and 13th April, 1892. On the 
28th January, 1899, the mortgagee brought a suit to enforce his 
security. He joined as parties defendants the mortgagor, one 
‘Mohant Shamdas, a puisne. encumbrancer, and Fulleswar Das, 
a purchaser of the property at’ a sale under the Public 
Demands Recovery Act held on the 1st November, 1898. 
The suit was decreed on the 22nd August, 1899. Upon 
appeal preferred by Shamdas, the suit was dismissed on the 
6th December, 1899. On the 1st February, 1900, the 
plaintiff filed an appeal in this Court (Appeal from Appellate 
Decree No. 185 of 1900). During the -pendency of this 
appeal, the property was sold for arrears of revenue on the 
yth January, 1902. There was evidently some doubt as to the 
. effect of the sale upon the mortgages, and the view appears to 
have been maintained, that the result of the proceedings under 
the Estates Partition Act was merely to separate a share and 
not to constitute a separate estate. On the 6th February, 
1902, however, the plaintiff mortgagee appears to have arrived 
at a settlement with the puisne encumbrancer and filed a 
petition of compromise, under which-they had agreed to divide 
the surplus sale proceeds in satisfaction of their respective 


Gaja Prasad Singh, 





“‘Mookerjee, J. 


mortgages. Notice of this application was served upon the 
mortgagor defaulting proprietor and the purchaser of his interest 
at the certificate sale. Subsequently, on the 18th June, 1902, 
a decree was made in accordance with the compromise. Mean- 
while, on the 24th- February, 1902, that is shortly after the 
revenue sale, Shamdas, who held a mortgage executed in his 
favour by the- defaulting proprietor on the 28th November, 
1892, sued - to enforce his security (Suit No. 16 of 1902), He 
joined as defendants the mortgagor, various persons interested. 
in the equity of ‘redemption, and, also, Ramanugra Singh, 
father of the first defendant in the present suit, Madan Mohan 
Singh, the plaintiff, and Fauzdar Singh,- the nominal purchaser 
at the revenue sale. Shamdas alleged in his plaint, that Fauzdar; 
the purchaser at the revenue sale, was benamdar for’ Ramanugra 
‘and Madan Mohan. . Ramanugra ‘did not enter appearance at 
all ;. Madan Mohan filed a written statement on the 23rd, April, 
1902, in which he supported the allegation of the then plaintiff, 
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Fauzdar, however, had filed a written statement on the 8th 
April, 1902, in which he denied that he was the benamdar. 
The suit was heard on the 11th September, 1902, and a decree 
was made in favour of the plaintiff, only against the surplus sale 
proceeds. It is manifest from the records of these two suits, that 
immediately after the revenue sale, some doubt was felt by the 
parties interested as to its precise legal effect upon the encum- 
brances held by MHoril Singh and Mohant Shamdas. This 
entirely agrees with the recitals in the postcard written on 
behalf of Madan Mohan Singh to Yakub the mukhtear at 


‘Muzaffarpur on the 7th January, 1902. Madan Mohan, at any 


rate, felt serious doubts as to whether the purchase at the revenue 
sale was or was not free from encumbrances, and, as he did not, 
receive any reply from his legal adviser, his doubts apparently 
were not removed. This satisfactorily explains why, although 
he had paid Rs. 850 on the date of the sale, the plaintiff did not 
exhibit much diligence in the matter of deposit of his share of 
the balance of the purchase money. Ramanugra was obviously 
prepared to take the risk, and possibly better advised as to the © 
real situation. We find, accordingly, that he made the deposit 
on the sth February, 1902 after having, on the day previous, 
raised the money by loan. The plaintiff, as already stated, filed 
an application before the revenue authorities enquiring whether 
the whole amount had been deposited. He received an answer 
in the affirmative, but he does not appear, subsequently, to have 
seriously endeavoured to make Ramanugra accept the sum he 
had paid in excess of his proper share. From this point of view, 
it isnot necessary to consider whether the bond produced by the 
plaintiff to shew that he had raised money on the ist February 
1902, to pay his share of the purchase money, and had later on 
returned the loan to his creditor Srikrishna Misser, on the 17th 
April 31902, does or does not represent a genuine transaction. 
As the document is unregistered, it may possibly have been 
manufactured for the purposes of the present suit, to lend 
additional strength to the case of the plaintiff. If, however, it be 
assumed that the transaction was genuine, it indicates that on 
the 17th April, 1902 when the plaintiff returned the money 
to his creditor, he- practically abandoned the idea of completing 
the purchase. Since then, the plaintiff does not appear to have 
taken effective steps to enforce his rights. His letter; dated 
the 2Ist August, 1902, to Mr. Stonewigg, of the Gangowly 
factory, who was then negotiating for a lease from Ramanugra, 
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was evidently not intended to be seriously taken. His object 
at the time, manifestly, was to lay the foundation for a claim 
against the intended lessee, should he subsequently find the 
title secure and deem it worth his while to enforce his rights 
under the contract. As already stated, the factory obtained the 
lease on the 25th September 1902, upon payment of a large 
bonus. The plaintiff, however, does not seem to have taken any 
steps to enforce his rights till the sth January, 1905, that is, 
within one day of the expiry of three years from the date of the 
contract. Under all these circumstances, it appears to us to be 
incontestable that although there was an agreement between the 
plaintiff and the father of the first defendant to secure the 
property at the revenue sale and to divide it in equal halves, it is 
equally plain that the plaintiff who had paid Rs. 850 on the date 
of the sale, did not take any steps to find the balance of the 
purchase money, because he entertained grave doubts as to 
whether the purchase was or was not subject to encumbrances. 
In substance, he has abandoned the contract, and cannot be 
permitted to turn round and enforce his rights thereon now that 
he has satisfied himself that the sale was free from encumbrances 
and the bargain was profitable. The claim for specific per- 
formance cannot, therefore, be sustained. 

The only question which remains for consideration is, 
whether the plaintif should be awarded any other relief. As 
already found, the plaintiff has paid Rs. 850 towards the purchase 
of this property. There is no conceivable reason why the 
defendant should be allowed to retain the benefit of this payment. 
The defendant has repudiated the contract throughout, and cannot 
be held to have suffered any injury by reason of the failure of the 
plaintiff to perform his part thereof. Consequently, the plaintiff 
is entitled to recover the sum advanced as upon a failure of 
consideration: Parangodan v. Fermu Toduka (1). The money 
paid by the plaintiff can hardly be called a deposit, which, as 
Lord Macnaghten says in Sofer v. Arnold (2), serves a twofold 
purpose ; if the purchase is carried out, it goes against the 
purchase money, but its primary purpose is this, it is a guarantee 
that the purchaser means business. Such a deposit may be 
` treated as forfeited and the vendor allowed to retain it, if the 
contract goes off through the purchaser's default or is unjusti- 
fiably repudiated by him: Howe v. Smith (3), Bishan Chand 


e 
(1) (1903) I. L. R. 27 Mad. 380. (2) (1889) 14 App. Cas. 475, 
(3) (1884) 27 Oh. D, 89, 
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v. Radha Kishan (1) and Balvanta v. Bira (2). Here, however, 
if the plaintiff has been remiss, the defendant has not been slow 
to repudiate the contract altogether. Under these circumstances, 
we think that the defendant may be justly compelled to refund 
to the plaintiff the sum paid by the latter. 

The result, therefore, is that this appeal is allowed in part, 
and the decree of the Subordinate Judge modified. There will 
be a decree in favour of the plaintiff against the first defendant 
alone for Rs. 850 together with interest ther2on at 6 per cent, 
per annum from the 7th January, 1902 up to the date of 
realisation. There will be no order for costs either here or in the 


- Court below. 


A. T. M, Appeal allowed ın part. 
(1) (1897) I. L. R. 19 Al. 489. (2; (1897) I. L. R. 23 Bom. 56. 


CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf: 


BIKAL PARIDA 
v 


JOGENDRA NATH BOSE.* 


Auction-sale, setting aside of—Orissa Division—Sale held under the Bengal 

Rent Recovery (Under-tenures) Act (VIITof 1865 B. C.), read with section 

105 of the Rent Recovery Act (X of 1859)—Bengal Tenancy Act (VIII of 

1885), Secs. 2, Sub-sec. (2), 174. 

A judgment-debtor is entitled under the provisions of section I74 of the 
Bengal Tenancy Act, to have a sale reversel, when held under the Bengal 
Rent Recovery (Under-tenures) Act, 1865, read with Section 105 of the Rent 
Recovery Act, ia respect of property situate in Orissa Division. 

The provisions of section 2, sub-section (2) of the Bengal Tenancy Aot 
were introduced by way of excessive caution. Even if such a provision had 
not been incorporated in the Bengal Tenancy Act, the effect would have been 
that as soon as any portion of the Bengal Tenancy Act was extended to any 
locality, it would by implication repeal the inconsistent provisions of the pre- 
existing statutes in force there. 


Application for revision by the Judgment-debtor. 


Application to set aside execution sale under section 174 of 
the Bengal Tenancy Act. 


The material facts and arguments appear from the judgment. 
Babu Sures Chunder Chuckerbutty for the Petitioner. 
Babu Ram Chandra Majumdar for the Opposite Party. 


* Civil Rule No. 1600 of 1911, against an order of Syed Wasik Ali, Deputy 
Collector of Kendrapara, dated the 18th February, 1911, 
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The judgment of the Court was delivered by 

Mookerjee J—We are invited in this Rule to cancel an 
order of refusal to vacate a sale held on the 16th January, I91 1, 
under Act VIII of 1865, read with section 105 of Act X of 1859. 
The Court below has held that as the sale took place under the 
provisions of the Acts mentioned, it was not liable to be set aside 
under section 174 of the Bengal Tenancy Act notwithstanding 
that Chapter XIV of the Bengal Tenancy Act which includes 
section 174 was extended to the district where the sale took place, 
onthe 3rd January 1907. The sole question in controversy 
between the parties therefore is as to the precise effect of the 
extension of section 174 of the Bengal Tenancy Act to that 
district. It has been contended on behalf of the opposite party 
that as section 174 is inconsistent with the provisions of section I1 
of Act VIII of 1865 (B. C.), the provisions of the latter section 
ought to prevail. In support of this argument reliance has been 
placed upon section 2 of the Bengal Tenancy Act, which provides 
in sub-section (2) that where a portion only £ the Act has been 
extended to the Division of Orissa or any part thereof, so much 
of the provisions of the enactments in force there, as is inconsistent 
with the portion extended shall be repealed in that division or 
part. We have been invited to read this provision with Schedule 
Itothe Bengal Tenancy Act which makes mention of Act X of 
1859 butnot of Act VIII of 1865 (B.C.) It has been argued 
that ifthe intention of the Legislature was that the extension 
of any portion of the Bengal Tenancy Act would by implication 
operate as a repeal of the provisions of Act VIII of 1865 (B. C.), 
mention would have been made of the latter Act in the first 
Schedule. In our opinion there is no force in this contention, The 
provisions of section 2 sub-section (2) of the Bengal Tenancy 
Act were no doubt introduced by way of excessive caution : 
West Derby v. Metropolitan Life Assurance (1). Even if such a 
provision had not beenincorporated in the Bengal Tenancy Act, 
the effect would have been that as soon as any portion of the 
Bengal Tenancy Act was extended, it would by implication repeal 
the inconsistent provisions of the pre-existing statutes: Dean of 
Ely v. Bliss (2) and West Ham v. Fourth City (3). In sucha 
case, the maxim applies Jeges posteriores riores contrarias 
abrogant. This is also sufficiently indicated by the provisions of 
clause (f) of section 195 of the Bengal Tenancy Act. It would be 
meaningless to hold that section 174 of the Bengal Tenancy Act 


(1) (1897) A. C, 647. (2) (1842) 35 Beav. 574, at 582. 
(3) (1892) 1 Q. B. 654, 
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has been extended to the Division of Orissa but that it has no 
application to sales held there under Act VIII of 1865 (B. C.). No. 
doubt there is an inconsistency between the two sections to this 
extent, that whereas section 11 of Act VIII of 1865 (B. C.) renders 
it obligatory upon the Court to confirm the sale and thereby to 
create a valid title in the purchaser upon the happening of specified 
contingencies, section 174 of the Bengal Tenancy Act entitles the 
judgment-debtor to have the sale vacated upon the payment of a 
prescribed sum. But the provisions of the later statute must clearly 
prevail over the inconsistent provisions of the earlier statute. 

We may add that section 4 of Act VIII of 1865 (B. C.) plainly 
indicates thatin cases of sales held under the provisions of 
section 105 of Act X of 1859, the provisions of Act VIII of 186s 
(B. C.) ought to be.treated as supplementary to those of Act X of 
1859. Butit has not been admitted by the learned vakil for the 
petitioner that the sale in`this case did take place under the 
provisions of Act VIII of 1865 (B. C.); and it is unnecessary for 
us to decide whether it was so held, because the judgment-debtor 
was entitled in any view to have the sale reversed under the 
provisions of section 174 of the Bengal Tenancy Act. 

Thé result, therefore, is that this Rule is made absolute and 
the order of the Court below discharged. The petitioner will be 
at liberty to have the sale set aside upon payment of the prescribed 
sum. The payment must be made within one week of the 
arrival of the record in the Court below; notice of such arrival 
will be given to the petitioner. ‘ 

The petitioner is entitled to the costs of this Rule ; we 
assess the hearing fee at one gold mohur. 

A. T.M. Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


HARIHAR CHATTERJEE 
v 
DINU BERA* 


Ejectment, suit for—Rent and damages—Tenancy, expiration of— Holding over, 
tenant—Notice to quit, service of—Occupation, continuance of tenant in— 
Tenant or trespasser—Oocupancy raiyat, status of—Bengal Tenancy Aot 
(VII of 1885), Secs. 21, 44,45, 178, 182— Homestead land—Interest 
on arrears of rent—Interest provided in lease, if and when recoverable, 

* Appealfrom Appellate Decree No. 1858 of 1908, against a deoree of 


Babu Mohim Chandra Sirear, Subordinate Judge, 24- Pergannas, dated the 8th 
May 1908, reversing that of Babu A Kumar Chatterjee, Munsiff, Alipur, 


‘dated the 9th July 1907, 


a 
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The provisions of the Bengal Tenancy Act are applicable to the homestead 
of a person who is a raiyat, although he is not a raiyat of the village in whioh 
the homestead land is situated, and is not a raiyat of the same landlord as 
the landlord of the homestead land, 

Kripa Nath v. Seikh Anu (1) referred to and followed, 

Protap Chandra v. Biseswar Pramanick (2) referred to. 

The incidents of tenanoy in homestead land held by a raiyat otherwise 
than as part of his holding as a raiyat, are, in the absence of any local custom 
or usage, regulated by the provisions of the Bengal Tenancy Act applicable 
to land held by a raiyat, and the provisions of section 21 of the Act are 
prima facie applicable. 

A defendant who is found to bea raiyat is, if not an occupancy raiyat 
in respect of the land from which heis sought to be evicted, at least a non- 
occupancy raiyat, and before he is ejected, the requirements of section 45 of the 
Bengal Tenaney Act must be fulfilled, and where no notice to quit was served 
on the raiyat within six months before the expiration of the term, nor was the 
suit instituted within six months after the expiration of the term, section 45 ig 
a bar to the claim for eviction of the raiyat. 

Under section 178, sub-section (3), olause (g) of the Bengal Tenancy Act, 
nothing in any contract made between a landlord and a tenant after the passing 

of the Act, can affect the provisions of section 67 relating to interest payable on 
arrears of rent, and the plaintiff landlord is not entitled to claim interest at a 
rate higher than 12 per cent. per annum even when the lease provided for 
interest at the rate of 75 per cent per annum. 


Appeal by the Plaintiff. 
Suit for ejectment and recovery of rent and damages. 


The facts appear fully from the judgment of the Court. 

Babus Mohendra Nath Roy and Dhirendra Lal Khastagir 
for the Appellant. 

Babus Basanta Kumar Bose and Atul Krishna Roy for the 
Respondents, 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
in a suit for ejectment and recovery of rent and damages. The 
case for the plaintiff was that the land in dispute was let out to 
the defendant on the zoth July, 1896, for a term of three vears, 
that after the expiration of the term of the tenancy, the defen- 
dant was allowed to hold over, that on the 12th October, 1905, 
the plaintiff served upon the defendant a notice to quit the land 
on the r4th April, 1906, that in spite of the service of such notice 
the defendant continued in occupation and that consequently, on 
the 4th December, 1906, the plaintiff commenced this action to 
eject the defendant as a trespasser. He further claimed gent for 


(1) (1908) 4 0. L. J. 332 ; 100. W. N. 944. 
(2) (1904) 9 0. W. N. 416. 
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ONE the year 1312, that is up to the date on which the defendant was 
1911. asked to vacate the premises, and damages for use and occupation 
Harihar Ch Chatterjee thereafter. The defendant resisted the claim substantially on the 
ay “Bera, ground that his tenancy was not terminable and,that asa matter 
pete of law it had not been validly terminated by the steps taken by 
Mooherjee, J- the plaintiff. 

The Court of first instance fouad that the defendant was not 
shown to be a raiyat in respect of other lands in the same village, 
that he had not acquired a right of occupancy in the land in dispute, 
which had been taken by him for purposes of homestead, and had 
been used by him as such, and that consequently his tenancy in 
respect of this land was terminable and had been terminated by 
the notice to quit served upon him. In this view, the Court of 
first instance decreed the svit both as regards the prayer for 
ejectment and the claim for rent and damages. ` 

Upon appeal, the learned Subordinate Judge has reversed 
this decree. He has held that the combined effect of sections 21 
and 182 of the Bengal Tenancy Act is to confer upon the defen-. 
dant the status of an occupancy raiyat in respect ofthe land in 
suit, and that consequently he is not liable to be ejected. In- 
this view, the Subordinate Judge has dismissed the suit. 

The plaintiff has now appealed to this Court, and on his 
behalf it has been contended that the defendant has not acquired 
aright of occupancy in the land in suit, that the Subordinate 
Judge has overlooked material evidence on the question of the 

occupation by the defendant of these landsin the village asa 
raiyat, and finally, that in any event, the plaintiff is entitled toa 
decree for rent up to the date ofthe institution of the suit. 

In our opinion, in so far as the claim for ejectment is con- 
‘cerned, the plaintiff cannot possibly succeed. But before we deal 
with the question of the status of the defendant, it is necessary to 
advert for a moment to the finding of the Subordinate Judge 
that the defendant isa raiyatin respect of other lands in the 
village. That finding has been attacked on behalf of the appel- 
lant on the ground that the Subordinate Judge has erroneously 
stated that the plaintiff has not adduced any evidence to rebut 
that on the side of the defendant, to prove that he holds other 
lands in the village under different proprietors, and that he has 
acquired a right of occupancy in those lands. No doubt, the expres- 
sion used by the learned Subordinate Judge is open to criticism, 
but we are unable to hold that he has overlooked the, evidence 
mentioned in the judgment of the Court of first instance. We 
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must therefore proceed on the assumption that the defendant has 
been rightly found by the Subordinate Judge to be a raiyat in 
respect of other lands in the same village. In fact, the Subor- 
dinate Judge has found that the defendant has been a cultivating 
raiyat of other lands in the village for more than 25 or 30 years 
before the suit. In other words, he wasa settled raiyat in respect 
of those lands at the time when the lease of the land now in 
dispute was granted to him. The question, therefore, arises 
whether section 21of the Bengal Tenancy Act read with 
section 182 is sufficient to confer upon the defendant the 
status of an occupancy raiyat in respect of the homestead land 
now in dispute. 

' Now, section 182 provides that when a raiyat holds his 
homestead otherwise then as part of his holding as a raiyat, the 
incidents of his tenancy of the homestead shall be regulated by 
local custom or usage, and subject to local custom or usage, by 
the provisions of the Act applicable to land held by a raiyat. In 
the case before us, no evidence has been adduced on behalf of 
either party to show !that there is any local custom or usage 
applicable to the incidents of the tenancy in question. Conse- 
quently, the incidents of the tenancy must be governed by the 
provisions of the Act applicable to land held by a raiyat. The 
learned vakil for the appellant has, however, contended that as 
the land now in dispute is not held under the same landlord as, 
the land cultivated by the defendant, section 182 has no appli- 
cation. This contention is opposed to the judgment of Mr. 
Justice Geidt in the case of Protap Chandra’ v. Biseswar 
Pramanick (1), and to the decision of this Court in the case 
of Kripa Nath v. Seikkh Anu (2). The case last mentioned 
lays down that the provisions of the Bengal Tenancy Act 
are applicable to the homestead of a person who is a raiyat, 
although he is not a raiyat of the village in which the homestead 
land is ‘situated, and is not a raiyat of the same landlord as the 
landlord of the homestead land. It may be observed that this 
view is justified by the language used in section 182, and we see 
no reason to restrict the operation of that section by importing 
into it words not to be found therein. Consequently, we must 
hold that, although the land in dispute is homestead land, as it 
is held by the defendant, who is a raiyat, otherwise than as part 
of his holding as a raiyat, the incidents of his tenancy are, in the 
absence of any local custom or usage, regulated by the provisions 
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ofthe Bengal Tenancy Act applicable to land held by a raiyat. 
Prima facie, therefore, the provisions of section 21 are applicable. 
But the learned vakil for the appellant has contended that before 
section 21 can be applied, it must be shown that the land in suit 
has been held by the defendant as a raiyat, because sub-section (1) 
of section 21 provides that every person who is a settled raiyat 
of a village within the meaning of section 20 shall have a right of 
occupancy in all land for the time being eld by him asa raiyat 
in thatvillage. The learned vakil for the appellant has conceded 
that his contention is opposed tothe decision of Mr. Justice 
Rampini in the caseof Golam Mowlah v. Abdul Sowar (1), but 
he has argued that in that decision sufficient weight was not 
attached to the qualifying words " held by him as a raiyat in that 
village.” Upon the arguments which have been addressed to us, 
we need not decide this question for the purposes of the case 
before us, and when it arises in acase where it really calls for 
decision, the matter may require further consideration. 

But we are of opinion, that the plaintiff must fail on another 
ground. The suit is clearly barred under sections 44 and 45 of 
the Bengal Tenancy Act. Section 45, as it stood at the time of the 
institution of the suit, provides that a suit for ejectment on the 
ground of expiration of the term of a lease, shall not be instituted 
against a non-occupancy raiyat unless notice to quit has been 
served on the raiyat not less than six months before the expiration 
of the term, and shall not be instituted after six months from the 
expiration of the term. Now, the defendant has been found to 
bea raiyat. Evenifitis assumed that heis not an occupancy 
raiyat in respect of the disputed land, because, as the learned vakil 
for the appellant contended, section 21 has no application to the 
land in suit, he is at least a non-occupancy raiyat. Hence, before 
the defendant is ejected, the requirements of section 45 must be 
fulfilled. But itcannot be disputed that no notice to quit was 
served on the defendant within six months before the expiration 
of the term, that is, within six months before the zoth July 1899. 
Nor, has the present suit been instituted within six months after 
the expiration of the term. It is obvious, therefore, that section 45 
isa bar to the claim for eviction of the defendant, and the 
refusal of the Court below to make. a decree for ejectment 
was correct. 

In so far as the claim for rent is concerned, the learned vakil for 
the respendent has contended that the matter has been overlooked 


(8) (1898) 180 L, J, 255, 
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by the Subordinate J udge. We observe, however, that interest 
was claimed by the plaintiff at the rate of 75 percent. per 
annum under the terms of the lease. Under section 178, 
sub-section (3), clause (g) of the Bengal- Tenancy Act, nothing in 
any contract miade between a landlord anda tenant after the 
passing of the Act, can affect the provisions of section 67 relating 
to interest payable on arrears of rent. Consequently the plaintiff 
is not entitled to claim interest at a rate higher than 12 per cent. 
per annum. A decree, therefore, will be made in favour of the 
plaintiff for the rent of the year 1312, and the first two instalments 
of 1313 with interest at 12 per cent per annum. 

The result, therefore, is that the decree of the Court below in 
so far as it dismisses the claim for ejectment be affirmed; but in so 
far as it dismisses the claim for rent and damages, it must be 
reversed and in lieu thereofa decree will be made in favour of 
the plaintiff as stated. The plaintiff must pay the defendant his 
costs inthe Court of first instance andin the Court of appeal 
below, but there will be no order for costs in this Court. 

H. PLC. Appeal allowed in part ; decree modified. 


— — 


Before Mr. Fustice Rampini and Mr. Fustice Caspersz. 
NAWAB MOSARAT HOSSAIN KHAN AND ANOTHER 


v. 
BEHARY LAL AND? OTHERS.* 


Burden of proof—Suit for gjectment—Title, admission or denial of ownership— 
Onus, shifting of—Deed of endowment, construction of —Principle. 


Where the owner of a land seeks to recover possession on the allegation 
that the partyin possession has no right to continue in it and that his title to 
possession is proved or admitted, he oan claim a decree unless the defendant 
proves the existence of a tenancy which entitles him to retain possession, 

Narsing Narain Singh v. Dharam Thakur (1) referred to. 

Where, however, the tenant defendant does not admit the plaintiff to be 
‘his landlord in respect of the lands from which he is sought to be ejected, the 
plaintiff must make out a case that he is entitled to the lands in that capacity 
before the defendant can be called upon to rebut the evidence of his title, 

A deed of endowment, such asa wakfnamah, must be construed strictly, 
inasmuch as it deflects the ordinary course of succession, 


Appeal by the Plaintiffs. 


Suit to obtain possession of certain lands on a declaration 
of khudkasht or kashthari right to thejsame. 


The facts of the case appear fully-from the judgment. 


* Appeal from Original Decree) No. 94 of 1902, against the decree of Babu 
Purna QOhandra Banerjee, Subordinate Judge of Patna, dated the 28th 


January, 1902. 
(I) (1804) 9 O. W. N. 144, 
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Mouloi Mahomed Yusu} and Moulvi Mahomed Takir for 
the Appellants. 

Babus Umakali Mukerjfee, Amarendra Nath Chatterjee, 
Fogesh Chandra Dey, Foy Gopal Ghosa, Khetra Mohan Sen, 
Dwijendra Nath Chatterjee and Mouwi Mahomed Habibullah 
for the Respondents. C. A, V. 

The judgment of the Court was delivered by 


Rampini J. —The suit giving rise to this appeal was brought 
by the plaintiffs appellants to obtain possession of certain lands, 
comprising 178 bighas 16 dhurs, on a declaration of their 
khudkasht or kastkari right to the same. It was alleged 
that Beni Ram and Ghanasyam Sahu, and after them the 
defendants Nos. 1-5 and Nilkant Sahu, were the ¢zccadars from 
1284 to 1304 (1877 to 1897 A.D.), in respect of the proprietary 
shares and Akudkasht lands of Musamat Lutfannissa, the 
deceased wife of the plaintif No. 1, under successive verbal 
ticcas or leases. The plaintiff No. 2 is the new é#ccadar under a 
lease dated the 17th September, 1897. 

The substantial defence of the defendants Nos. 1-5 was 1s that, 
out of the lands in suit, they held 161 bighas 8 cottahs as nagdi 
maurust kasht, that isto say, as hereditary cultivators holding 
the lands at.a money rental, and not as “#ccadars. They, also, 
impeached the validity of a wakfnamah, or deed of endowment, 
dated the 21st September, 1893, executed by Musammat 
Lutfannissa in favour of her husband the plaintiff No. 1. 

The defendants Nos. 8 and 9, who are the only other 
contesting respondents, claimed to have acquired rights of 
occupancy in 5I bighas ro cottahs, including some of the plots 
in suit, and they generally supported the principal defendants. 

The Subordinate Judge has held that the plaintiffs have not 
proved their title to the lands, and has dismissed the suit. It 
has been contended for the plaintiffs appellants before us :— 
firstly, that the lands in question were included in the general 
description of the wakf; secondly, that the lands, according to 
the description and boundaries annexed to the plaint, were 
proved to have been let out to the principal defendants who 
are continuing to hold them after the termination of the “cca 
leases ; chirdly, that these are Ahudkasht or kashtkari lands , and 
not the rayati lands of the defendants ; and fourthly, that, in any 
case, these lands were passed on with the #ccas to the principal 
defendants who are not entitled to notice as sub-tenants before 
being ejected. l - 


Vor, XIV.) HIGH COURT. 


We would observe at the outset that the burden of proof 
rests upon the plaintiffs, and not upon the defendants to prove 
their tenancy. In the case of Narsing Narain Singh v. Dharam 
Thakur (1) which has been cited to us by the pleaders on both 
sides, the defendants in their written statements admitted the 
plaintiff's right as zemindars, but pleaded that the lands were 
not zeraz?, and claimed to be in possession thereof as raiyats 
under the plaintiffs. The learned Judges in that case observed : 
“We hold accordingly that in a case like the present in which 
the owner of land seeks to recover possession on the allegation 
that the party in possession had no right to continue in it and 
his title to possession is proved or admitted, he can claim a 
decree unless the defendant proves the existence of a tenancy 
which entitles him to retain possession.” 

But in the case before us the title of the plaintiff No. 1 is 
not admitted ; it is denied that any kudďkasht lands or the lands 
in suit passed to him as mutwali under the wakfuamah of 1893. 
The defendants do not admit him to be their landlord in respect 
of these lands. It is not clear to whom they admit paying rent, 
but they allege they hold the lands in dispute under the 16 annas 
maliks or their managers, which the plaintiff No. 1 is not. The 
plaintiff No. 1 brings this suit in his capacity as mutwalt, and 
in our opinion, he must make out a case that he is entitled to 
the lands in that capacity before the defendants can be called 
upon to rebut the evidence of his title. 

We come now to the contentions urged in this appeal. In 
the first place, we would observe that the wakfnamah, Ex. 12, 
shews that Musamat Lutfannissa divested herself of her milkiat 
or proprietary right in certain houses and shares in the mouzahs 
specified. We find in the schedule annexed to the deed entries 
of the settler’s shares in the Nizamath and Altamagha portions 
of village Sahra Batora ; there is no mention of any kéudkasht 
or kashtkari lands. We cannot assume that any such lands were 
included in the endowment. A deed of this description must 
be construed strictly, because it deflects the ordinary course of 
succession. We must therefore, decide the first plea adversely 
to the appellants, and on this ground alone the suit fails. 

There is, also, no force in any of the three remaining 
contentions of the appellants. We proceed to examine them. 

By Akudkasht, we understand the private land of a proprietor 
as defined in Chapter XI of the BengaliTenancy Act, section 120(2) 

(1) (1904) 9 0. W. N, 144, 
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of that Act lays down that such land’ may be of three kinds :— 
(a) land cultivated as private land by the proprietor himself with 
his own stock or by his own servants or by hired labourer for 
twelve continuous years immediately before the 1st November, 
1885 ; (b) cultivated land which is recognized by village usage 
as proprietors’s private land ; and (c), any other Jand as to which 
local custom, or specific letting, before the 2nd March. 1883, or- 
any other evidence may indicate that it is the private land of a 
proprietor’ ,By the same section it is provided that land shall 
be presumed of to be a proprietor’s private land until the 
contrary is shewn. 

The areain suit is alleged by the plaintiffs to have been 
leased to the #iccadars inthe year 1877; it cannot, therefore, 
come under the first of the above categories. Nor can it be 
regarded as private land in the other meanings to be attached 
to that expression. There.is no proof of local custom or village 
usage or of specific letting as Ahudkasht. The ticca leases were 
all verbal ; if a large area of private land had been demised, we 
think that a formal document would have been drawn up, and 
that this important fact would have been mentioned, as it has 
been mentioned in the lease (Ex. 10) to the plaintiff No. 2, 
dated the 17th September, 1897. But that is not so; even the 
village papers do not distinguish these lands as the private lands 
of Musammat Lutfannissa. The plaintiff No. 1 does not know 
how the lands became Ahudkasht; he is unable to explain why 
the wasilbakis made mention of share only and not of khudkasht 
also? The Naib Patwari Deg Lal is equally indefinite. 

Then as to the other evidence and, specially, the payment of 
rent for the lands in suit, upon which much stress has been laid, 
it is obvious that rent may be paid by one co-owner to the 
general body of co-owners for raiyati lands. The Subordinate 
Judge who heard this case at great length, and listened to the 
arguments for 27 days, entertained grave doubts as to the 
village papers produced being the real collection papers of the 
co-owners ; his conclusion was that the plaintiffs had failed to 
establish that the lands in suit were the &kas rayati kasht of 
Lutfunnissa. We have examined the papers in question, and in 


„our opinion, they are not intelligible or satisfactory. They 


leave many matters in doubt, and it would be most unsafe to 
accept such papers as proving even indirectly and in a circuitous 
manner the character of lands which, if they are not Ahudkasht 
in the legal acceptation of the term or the fashtkar? lands of the 
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plaintiff No. 1, must ‘be the raiyati lands of the ‘defendants or of 
the heirs of Musammat Lutfannissa. It is true that the luggists 
with corresponding siahas, mufruds and jama wasilbakis, shew 
areas of 80 bighas and 191 bighas, Altamgha and Nizamat in 
the names of Latfannissa or the plaintiff No. 1, also, rentals of 
Rs, 286 and Rs. 718 respectively, on the credit and debit sides 
of the account. But we fail to understand how these figures 
can be reconciled with the smaller jamas payable from time to 
time by the ¢iccadars and the jama settled in the lease to the 
plaintiff No, 2. It is common experience that papers can be, 
and are, interpolated among the loose sheets of bundles of 
village papers ; we are not satisfied that all the papers on which 
we are asked to base our decision are genuine or produced from 
the custody of the head patwari Ram Lal who has not been 
examined in this case. Again the juma wasilbakis shew that 
one of the proprietors resumed his khudkashi land ; there are 
certain amounts set off ou that account. We are of opinion 
the lands in suit, if of the same description, would have been 
distinguished in a similar manner. But that was not done. 
We have also verified and found correct, the statement of the 
Subordinate Judge that “ The wasilbakis filed by the plaintiffs 
do not shew that before 1296 F.S., Beni Ram and Ghanasyam 
had any żícca of the paternal share of Lutfannissa in Altamgha 
or that before 1287 F.S. Beni Ram had ticca of her maternal 
share in Nizamat. How could then Beni Ram and Ghanasyam 
have been in possession of 80 bighas of these lands in Altamgha 
in 1284?” These facts are borne out by Exhibits 5(9) 
and 5(13). ; 

Weare, therefore, of opinion, that the plaintiffs have failed to 
prove that the lands claimed by them are their Ahudkasht or 
kashtkari jands, and we accordingly affirm the judgment of the 
Subordinate Judge and dismiss this appeal with costs. 

H. P. C. . Appeal dismissed, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 


GAGAN SHEIKH AND OTHERS 
v. 
ABEJAN KHATUN.* 

Decree obtained against mother, effect of—Deoree, if binding against son— 
Execution sale, effect of -Tenancy, representation of, in landlord's books 
by one person on behalf of himself and his fellow tenants—Heirs, one of 
several, of original tenant, if and when can represent the tenancy—Fact, 
question of. 


One person can under certain circumstances, represent a tenancy in the 
books of the Jandlord on behalf of himself and his fellow tenants, ` 

Jugal Tara Dassya Y, Daulati Bewa (1) referred to, 

Ashoka Bhunia v. Karmi Beparee (2) explained. 

Ruparam Namasudra v, Tswar Namasudra (3) and Afraj Mandal v. 
Kulsumennesa (4) followed, 

The question whether one of several heirs of the original tenant represents 
the tenancy on behalf of all the persons interested, is essentially a question 
of fact. 

It cannot be laid down as an inflexible rule of Jaw that one person cannot, 
under any circumstances, represent the tenanoy 60 as to entitle the landlord to 
obtain in a suit brought against that persona deoree binding upon all the 
persons interested in the tenancy. 


Appeal by the Defendants. 

Suit for cancellation of a sale held in execution of a decree 
for arrears of rent against the plaintifi’s mother and for 
recovery of possession. A í 


The facts of the case appear from the judgment. ; 

Mr, H. N. Sen and Babu Fyotindra Mohan Sen Gupta for 
the Appellants. 

Babu Brajalal Chakravarty for the Respondent. 

The judgment of the Court was delivered by 


` Mookerjee J.—This is an appeal on behalf of three of the ' 
defendants in- a suit for recovery of possession of land on 
establishment of title. The plaintiff prays for cancellation ‘of a 
sale held in execution of a decree for arrears of rent against her 
mother, and asks for recovery of possession. Her case in 
substance was that the decree was obtained by fraud, and that, 

* Appeal from Appellate Decree No. 2219 of 1908, against a decree of 
Babu Mohini Mohen Dutt, Subordinate Judge, Faridpur, dated the 12th June 


1908, reversing that of Babu Siris Chandra Roy, Munsiff Bhanga, dated the 19th 
September 1907. 


(2) (1909) 13.0. W. N. 1110. (3) (1902) 6 O, W. N. 302. 
(2) {(1905)°9 0. W, N, 843. (4) (1005) 10 0. W. N.-176. 
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in any event, her interest in the disputed property could not 
be affected by a sale held in execution of a decree obtained 
- against her mother. 

In the Court of first instance, the suit was dismissed on 
two grounds, namely, frsż, that fraud had not been established, and 
secondly, that the mother of the plaintiff represented the tenancy in 
the books of the landlord. Upon appeal, the learned Subordinate 
Judge has not entered into the question of fraud; but he has 
held upon the authority of the decision of this Court in the 
case of Ashoka Bhunia v. Karmi Beparee (1), that the title of 
the plaintiff could not be affected inasmuch as the decree was 
obtained against her mother. 

The defendants have now appealed to this Court, and on 
their behalf it has been contended that the learned Subordinate 
Judge has taken an erroneous view of the effect of the execution 
sale impeached by the plaintiff. In our opinion, there is no 
room for controversy that the judgment of the Subordinate 
Judge cannot be supported. As was pointed by this Court in 
the case of Fugal Tara Dassya v. Daulati Bewa (2) the 
decision in Ashoka Bhunia v. Karim Beparee (1), does not lay 
down any rule of universal application, that one person cannot 
represent a tenancy inthe books of the landlord on behalf of 
himself and his fellow-tenants. Indeed, the contrary view has 
been maintained in a long series of decisions amongst which 
reference may be made to those of Ruparam Namasudra v. 
Iswar Namasudra (3) and Afraj Mandal v. Kulsumennesa (4). 
The question whether one of several heirs of the original tenant 
represents the tenancy on behalf of all the persons interested, 
is essentially a question of fact. The learned Munsiff in this 
case found that the mother of the plaintiff represented the 
tenancy on behalf of the plaintiff and her sister, and he 
referred to circumstances from which this inference could 
legitimately be drawn. The learned Subordinate Judge has 
not taken into consideration any of these circumstances ; but 
he has held as an inflexible rule of law, that the mother of the 
plaintiff could not represent the tenancy so as to entitle the 
landlord to obtain in a suit brought against her a decree 
binding upon all the persons interested in the tenancy. Such a 
view cannot be maintained. 


(1) (1905) 9 0. W. N. 843. (3) (1902) ©. W. N. 302. , 
(2) (1909) 13 © W. N. 1110. (4) (1905) 10 0. W. N. 176. 
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The result, therefore, is that this appeal is allowed, the 
decree of the Subordinate Judge set aside and the case remanded 
to him. He will first consider the question raised in the fourth 
issue, namely, “did the plaintiff allow Begum Bibi to represent 
the jama in suit? Is she thus estopped from impugning the 
validity of the decree and sale in execution thereof?” If this 
question is answered against the plaintiff,’ the other questions 
that arise in the case must be decided. The costs of this appeal 
will abide the result. 


HPG Appeal allowed ; case remanded, 
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Before Mr. Fustice Tottenham and Mr. Fustice Norris. 


BARAMANUND MAHANTI OIVIL. 

v. 1884. 
CHOWDHRY KRISHNA CHARAN PATNAIK AND oTHERs.* ey Pep er 
Joint family— Possession, suit for—Adopted son, share of, on partition—Sudra a Raith 5, i 
Jamily—Dattaka Chandrika, Sec, V, paras, 24, 25, 29, >: ’ 


In a suit fer possession of a share of a joint family property, acquired by. 
the grandfather and father of the parties, it was admitted that the family was 
joint and undivided atthe time of the father's death, and the majority of its 
members continued so up to a recent date before the institution of the suit, the 
party alleging separation must prove his separation in estate ; should he fail to 
do so, he cannot plead limitation in respect of any of the property which was 
acquired by his father, As to property claimed by him as having been acquired 
by himself alone after his father’s death, he must prove distinctly such self- 
acquisition, unless he makes out the separation, 


The share of an adopted son is restricted to what would have been the 
share of his adoptive father, If the adoptive father was himself an adopted. 
son, the share would on a partition with the natural born uncles be only a 
half-share if the adoptive father was the natural brother of those uncles, The 
rule is not applicable to Sudras, 


Appeal by the Plaintiff. 
Suit to obtain a share of joint family property. 


The material facts and arguments appear from the judgment.. 

Babus Chunder Madhub Ghose, Ambica Charan Bose and 
Karuna Sindhu Mukerji for the Appellant. 

Babus Mohes Chandra Chowdhury and Nilmadhub Sen, Mr. 
R. E. Twidale and Babus Abinas Chunder Banerji, Amarendra 
Nath Chatterji and Golap Chunder Sarkar for the Respondents. 


C. A. V. 
The judgment of the Court was as follows: 


The appellant in this case sued to obtain his share of 
joint family property ; the defendants being four surviving 
brothers, and the representatives of two other brothers deceased. 

Of the lands claimed some were ancestral, acquired by the 
plaintiff's grandfather ; some were acquired by his father in his 
own name; some were acquired by the father in the names of 
sons and grandsons ; and the rest were acquired after the father's 
death in the names of various members of the family. These 
four classes of property may conveniently be designated 
A, B,C, D. 

Plaintiff claimed also his share of moveable property, 


September, 8. 


* Appeal from Original Decree, No. 148 of 1882, against the decree of the 
Officiating Judge of Cuttack, dated the 27th December, 1881, 
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OIVIL. By the lower Court's decree the suit was dismissed as to 
[884. portions of C and D, but was successful as to the rest. In other 
mae words, it was dismissed as against the defendant Parasaram, who 
Baramanund : . 
Mshanti set upa separate defence, and was decreed as against the other 


Ohowdhry Krishna opposing defendants. In this appeal therefore we have to deal 
Charan Patnaik. ` 


with portions of C and D claimed by Parasaram as his own 
separate property. 

The father of the plaintiffand his brothers was one Chowdhry 
Aganti Patnaik who died in Assin, 1265, or September, 1857. 
There was denial that up to the time of the father’s death the 
whole family was in the joint undivided state which is normal to 
the Hindu family. 

The plaintiff's case is that after their father's death he and 
his brothers continued to live jointly until 1285 when the rest 
excluded him from the common mess, and dispossessed him. He 
filed his plaint in Februrary, 1880, about 14 years after this 
alleged dispossession. 

Several of the defendants filed written statements in opposi- 
tion to the claim and others admitted its justice. . : 

The suit was really contested by the eldest brother Kristina 
Charan Patnaik, the second Parasaram ; and by Mohendra a son 
of Krishna Charan who claims to be the adopted son of the third 
brother named Nilkant, deceased. 

They filed separate written statements but based their denial 
of the plaintiff's right to the properties C and D on the common 
ground that Aganti Patnaik had made a will by which he divided 
C amongst his heirs, giving to each one what had been acquired 
in his name ; and that the properties in D belonged exclusively 
to those who had severally acquired them after Aganti’s death. 
As to A and B, they said that the will provided that this should 
be the joint property of all the brothers, but should be managed 
by the eldest Krishna Charan, and that if a separation took place 
the latter in virtue of primogeniture should take a double share 
ofthe joint estate. They say that Parasaram soon after the 
father’s death separated in mess and has lived apart and in 
exclusive possession of his share of C and of his own subsequent 
acquired ever since ; but they admit that the rest of the family 
continued in commensality till 1876. 

And it is admitted that until then they all, including 
Parasaram, were joint proprietors of the estate A and B managed 
‘by the eldest brother Krishna Charan. 

The lower Court disbelieved the story of Aganti Patnaik’s 


Ei 


Vou. XIV.]: HIGH COURT. 


will, which was the foundation of the defence, but it accepted 
the defendant Parasaram’s allegation of his own separation in 
mess from the rest of the family more than 12 years before the 
suit ; and found that he had been in exclusive possession of the 
property claimed by him long enough to bar the suit by limita- 
tion, and it also found that the properties acquired in the name 
_of Parasaram hisson and grandson after the death of Aganti 
were acquired by and for himself, as to the rest of the family the 
Court seems to have found that they had continued joint in 
estate as well asin mess until the separation either in 1283 or 
1285. Hence the present appeal is directed principally against 
Parasaram ; but plaintiff also objects to the recognition by the 
Court of Mohendra as adopted son of Nilkant and to the diminu- 
tion of the share to which plaintiff would otherwise be entitled. 

Mr. Twidale who appeared for the respondent Parasaram, 
took a preliminary objection to the hearing of the appeal upon 
the ground that it had been virtually abandoned as against his 
client, because it had been abandoned as against the eldest 
brother Krishna Charan Patnaik. He contended that unless all 
parties interested in the estate were parties, the case could not 
proceed. We disallowed this objection because it seemed to us 
that Krishna Charan Patnaik was not a necessary party to the 
appeal. No relief is sought by it against him ; and in the lower 
Court he disclaimed all interest inthe property which is now in 
dispute, vzz., what Parasaram claims as exclusively his own. 

The first question for discussion in regard to the conflict 
between plaintiff and Parasaram is as to which party must bear the 
burden of ‘proof. Must the plaintiff prove that it is joint family 
property or must defendant prove his alleged separation aid his 
separate acquisition of that property? The question of” limitation 
will be material if it be decided that the propérty is ‘or was joint, 

‘It appears quite cléar to us that, ‘it Being admitted that the 
whole family weré joint in éstaté as “well as in mess until after 
the death of Aganti Patnaik, that up to within a few. years before 
the suit was brought they ` were still joint in estate as to ancestral 
property and joint in ‘the celebration of Pooja, Parasaram must 
prove his allegation as to his own separation and as to" thé 
division of property after the father’s death under his will. But 
for that will there would be no pretence for denying that tha 
whole of the. property acquired by the father, as well as what was 
in his time ancestral .was the. joint property of all the brothers 
after his death. The will was set up as the c cause of a division 
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‘ amongst them of portions of that property and is really the basis 


on which the defence was constructed. The lower Court found 
the will not proved ; and nothing has been urged before us 
against that finding. Mr. Twidale, though he was careful not to 
admit its correctness, did not attempt to show that it was wrong 
or to support the decree upon the ground that the will had been 
established ; for he considered that, apart from the will, his 
client was entitled to succeed by virtue, it must be, of his long 
separated estate and exclusive possession of the property now in 
dispute. We must, therefore accept the Judge’s finding in regard 
to the alleged will and we think there is ample ground for that 
finding in the fact that it was never brought forward in any pro- 
ceeding until this suit more than 20 years after the death of the 
testator though there was no suggestion that it had been lost or 
mislaid during that period, 

The family having been admittedly joint and undivided at 
the time of the father’s death, and the majority of its members 
having so continued up toa recent date, Parasaram hasin the 
first place to prove his separation in estate ; should he fail to do 
so, he cannot plead limitation in respect of any of the property 
which was acquired by his father. If he continued in the joint 
family his possession of that property was the possession of all ; 
andas to property claimed by him as having been acquired by 
himself alone after his father’s death, he will have to prove dis- 
tinctly such self-acquisition, unless he makes out the separation. 
If he proves the latter no further burden will rest upon himas to 
property subsequently acquired in his name or his son. - 

[The Court after discussing the evidence decreed the appeal 
as against Parasaram in favour of the plaintiff.] 

The only other matter for consideration is as to whether 
Mohendra (another son of Krishna Charan) was adopted by 
Nilkant and ifso, whether he should have Nilkant’s share or 
only half of it, 

We intimated in the course of the argument that we were 
Satisfied as to his adoption. We find that he was undisputedly 
reckoned as the adopted son of Nilkant before the present suit 
arose, and we think that fact affords ample corroboration of the 
evidence as to his adoption, 

It is contended for the plaintiff, appellant, that Mohendra as 
adopted son of Nilkant is by Hindu Law entitled only to one-half 
of the share which Nilkant himself would have got, had a parti- 
tion taken place during his life time, 
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The authority for this contention is the construction put by 
this Court on paras. 24 and 25, section V of the Dattaka Chandrika 
in the caseiof Raghubanand v. Sadhu Churn (1). And asimilar view 
of the meaning of these paragraphs was expressed by McDonnell 
and Field JJ. in Dinonath v. Gopal (2). 


The passage in question has been construed to mean that an 
adopted son of the proprietor, and an adopted son of a deceased 
naturally born son of the same proprietor are in the same position 
as to the right to share in the estate left by such proprietor, viz., 
that he can only have half the share of a natural born son 
if such exists, 


The correctness of this construction has been doubted by the 
High Court of Madras in Raja v. Subaraya (3) ; and speaking 
for myself, I am inclined to believe that all that is meant by the 
text in question is that the share of an adopted son is restricted 
to what would have been the share of his adopted father. If the 
adoptive father was himself an adopted son, the share would on a 
partition with the natural born uncles be only a half share if the 
adoptive father was the natural born brother of those uncles. I see 
nothing in the text to prevent the adopted son taking the father’s 
full share. It is however unnecessary to decide this point in the 
present case as the family are Sudras and by para. 29 of the 
Dattaka Chandrika, section V, the preceding paii 25 does not 
apply to families of that caste. 


There being therefore no restriction upon Mohendra’s right 
of inheritance, we hold that he is entitled to hold the full share 
of Nilkant. 

In this respect therefore the plaintiff's appeal fails. But as 

“he succeeds substantially in obtaining an equal share of all the 
property claimed his appeal is decreed with costs, 


ALT. M. `. Appeal decreed. 


(1) (1878) I. L. R, 4 Cale, 425. (2) (1881) 9 0. L. R. 879, 
(3) (1883) 1, L. R. 7 Mad, 253. 


187 


, CIVIL, 


1884, 
u 
Baramanund 
Mahant; 


Ohowdhry Krishna 
Charan Patnaik, 


, 


188 


vk 


CIVIL. 


1911. 


—~ 


March, 29, 30, 


April, 4, 5, 6. 
June, 13, 


——e 


THE CALCUTTA LAW JOURNAL. (Von. XIV. 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 
RAMJI RAM 


vw. 
SALIG RAM.* 
. AND . 
SALIG RAM 
v. 


RAMJI RAM.* 


Arbitration—Submission out of Court, if revooable—Agreement to refer to 
arbitration, if of personal nature—Legal representative of deceased party, 
if and when bound by award—Ar bitrator, when can make alteration in 
award—Award, completion of, what constitutes— Vinor, if oan enter into 
submission—Guardian’s power to submit to arbitration on behalf of his 
ward—Award, effect af—Verbal submission to arbitration, affecting 
immovable property, if valid—Registration Act (ITI of 1877), See. 7— 
Registered agreement to refer to arbitration—Vavriation—Evidence Act (I 
of 1872), Sec. 92—Pleadings, amendment of—Award vitiated, if can be 
waived—Wairer—Proof, necessary—Incomplete award—Submission to 

` arbitration, construction of—dward, unreasonableness of—Award, when 
can not be set aside for not deciding a question. : 

The submission of an existing dispute, once validly made, is not revocable 

without just and sufficient cause even in the-case of a submission which has 


not been made arule of Court. 
Pestonjee v. Manockjee (1) referred to. 


Agreements to refer to arbitration cannot, therefore, be rightly deemed as. 


essentially of a personal nature, révocable at the mere will of a party. 

Whether a legal representative of a deceased party is or is not bound by, 
or entitled to enforce, the contract to refer to arbitration, depends upon i the 
nature of the right which forms the subject matter of the reference ; that is, 
upon the question, whether the right is purely personal or survives to the 
legal representative, 
~ If, upon the death of a party to arbitration proceedings, his representa- 
tive in interest becomes a party thereto and proceeds wie the investigation, 
the award is binding upon him.. 

“When. the arbitrator has made, or made and published, his award as a 
completed instrument, his power is wholly atan end. If after executing the 
award the arbitrator, exercises a fresh judgment on the case and alters the 
award in any particular, the alteration is merely, nugatory, and his act is 
like a spoliation by a mere stranger. 

Until the arbitrators have finally published their award as their final 
determination, they may make alterations therein. 

What constitutes a completion of the award, may depend upon the terms 
of the submission, and upon the facts and circumstances of the individual case. 

© Appeals from Original Deorees Nos 122 and 201 of 1910, against the 


decree of O. E. Pittar, Esq. District Judge of Patna, dated the 16th 
February, 1910. 


(1) (1868) 12 M. 1, A. 112. 


n 
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As aninfant is unable to bind himself by contract, he cannot enter 
into a submission, which will render the award absolutely binding on him. 

In the case of a pending suit, the Court may authorise a submission to 
arbitration so as to reader the award binding on the infant. 

- A guardian may submit to arbitration on behalf of his ward so as to 
bind both himself and the ward; thoagh where the guardian is, in his 
individual capacity, a party to the submission, and his interest in the 
controversy submitted happens to be adverse to that of his ward, he has no 
power to submit on beha'f of his ward, 

‘An award oan only bind the parties to the arbitration. 

A verbal submission to arbitration, as a result of which title to immovable 
property is likely to be affected, is valid. 

The allowing an amendment of pleadings is in the discretion of the Court ; 
but the discretion is judicial and not arbitrary ; and an erroneous exercise of 
it is capable of correction by a Court of appeal, 

Leave to amend ought to be granted unless the party applying is acting 
mala fide or by his blunder has done some injury to his opponent which can 
not be compensated by award of costs; otherwise, whether the original 
omission arose from negligence, carelessness, or accidental error, the defect 
may be allowed to be remedied if no injustice is done to the other side. 

Tildesby v. Harper (1, referred to. 

Though an arbitrator may have been guilty of some irregularity in the 
course of the reference, it will not vitiate the award, if the conduct of the 
parties be such as shews that they have waived any objection on account of 
it, The waiver must be clearly made out, and the party must be shewn to 
have full knowledge of the defect which he is said to waive. 

The arbitrator must be careful to see that his award is a final decision of 
all matters requiring his determination, and his failure to determine any of 
them may completely vitiate his award ; this would be specially the result 
when there is such a connection and interdependence between the various 
matters covered by the submission that the decision and disposition of some 
of them only to tbe exclusion of others would operate to produce injustice 
between the parties. But this principle hasno application, if the submission 
can be construed to empower the arbitrator to make several awards. An 
award is none the less final, though it does not execute itself or preclude all 
future controversies ; if it leaves nothing to be done but the performance of 
some ministerial act, it is not faulty for want of suoh finality and certainty ; 
the principle applicable is certum est quod certum reddi potest, (That is 
sufficiently certain which can be madé certain). 

The Court is always reluctant to entertain the objection that the award, 


` as distinguished from the submission, is unreasonable, 


An award will not be set aside if the question undecided was not notified 
to the arbitrator as a matter in difference or the parties showed by their 
conduct that they did not mean him to decide it. 


Appeals by Plaintiff and the Defendants. _ 
Suit for establishment of right and for partition of the estate. 


- The material facts and arguments appear from the judgment. 


: , (1) (1878) 10 Ch `D. 393, 
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Mr. B. Chakrabarti and Babus Mahendra Nath Roy, 
Dwarka Nath Mitter, Biraj Mohon Mojumdar and Befoy Kumar 
Bhattacharjee for the Appellant in Appeal No. 122 and for the 
Respondent in Appeal No. 201. G 

Dr. Rash Behary Ghose and Moului Muhammad Mustafa 
Khan for the Respondent in Appeal No. 122 and for the 
Appellant in Appeal No. 201. l G A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—These appeals are directed against a decree 
in a suit for declaration of title, for enforcement of an award, 
for partition, for dissolution and winding up of a partnership 
business, and for incidental reliefs. The subject matter of the 
litigation, is an estate of considerable value ; indeed, for purposes 
of jurisdiction, the plaintiff has valued the suit at Rs. 25,00,000. 
The relationship between the parties is indicated in the following 
genealogical table : 





SADANAND. 
Seetaram. 
l | 
Tulsi Ram. Madho Ram. 
(dead). | 
| | 
Murli Ram Hari Ram Sri Ram 
(dead). (died (died 
9-8-1892). 24-11-1878). 
| . . 
Beni Bansi Buldeo Raja Ram 
Ram Ram Ram (died 
(dead). (dead), (died 24-7-1908). 
7-2-1888), 
Saligram (born Ramji Ram 
19-6-1888) (defendant No. 1). 
(plaintiff), 


Bhagabat Ram 
born 7-12-1907 
(defendant No. 2.) 


It appears that, so far back asthe 16th January, 1861, a 
decree for partition was made by the Supreme Court at Calcutta 
in a suit initituted by Murli Ram against his two brothers, Hari 
Ram and Sri Ram. On the 16th October, 1862, a trading 
concern, known as the Bettiah Kothi, was started by Sri Ram. 
On the 30th November, 1863, another trading concern, known 
as the Patna Kothi was started by Sri Ram and Hari Ram in 
co-partnefship. The Bettiah Kothi was closed sometime after 
the death of Sri Ram on the 24th November, 1878, and its 
assets and liabilities were transferred to the Patna Kothi. 
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Buldeo Ram predeceased his father Hari Ram by several years ; 
and his posthumous child, the plaintiff, Saligram was about 4 years 
old when the latter’s grandfather, Hari Ram, died. Upon the 
death of Hari Ram, on the gth August, 1892, it is stated, 
Raja’ Ram looked after the management of the Patna Kothi 
till Saligram attained his majority, on the 19th June, 1906. 
Disputes arose at once between Saligram and Raja Ram, as 
to the management of the partnership business, as Saligram 
claimed to be interested ina half-share of the business and of 
its profits, whether they existed in the shape of cash and other 
moveables, or had been transformed into land. The result was 
that, on the 27th September, 1907, a deed of agreement for 
reference to arbitration was executed between Saligram, on the 
one hand, as the representative of the branch of Hari Ram, 
and Raja Ram and Ramji Ram, as the representatives of the 
branch of Sri Ram. The provisions of this deed of submission, 
which was registered on the Ist October, 1907, will require 
careful examination later on, and need not be recapitulated at 
this stage. It is’sufficient to mention here, that the arbitrators 
appointed were‘two of the leading vakils of the Patna Bar, 
Babu Gobind Chandra Mitter and Babu Gangadhar Das. 
There was also a provision for an umpire, if there should 
be a difference of opinion between the arbitrators; such 
umpire to be the Advocate-General, failing him, Mr. Garth, 
and failing the latter, Mr. S. P. Sinha. The proceedings before 
the arbitrators and the umpire were protracted, if not 
desultory, and, as will appear subsequently, involved the parties 
in very heavy costs. 

The proceedings before the arbitrators commenced on 
‘the 3rd October, 1907; the parties filed their written state- 
ments, and issues were framed on the roth October, 1907. 
These issues were five in number, namely, /rs¢, whether 
the parties were members of a joint Mitakshara family ; 
secondly, whether the Bettiah Kothi and its appurtenant 
properties belonged exclusively to Sri Ram, or were the joint 
properties of Hari Ram and Sri Ram ; ¢hirdly, whether the 
Mahal Jehangirpore Mangarpal belonged exclusively to Raja 
Ram and Ramji Ram, or had been acquired out of the common 
funds.of both the parties; fourthly, whether Raja .Ram_ and 
Ramji Ram had. any exclusive moveable property as claimed by 
them, and ffthly, what were the assets and liabilities of the 
Kothi Sitatam.Madhoram, known as the Patna Kothi, and 
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what, on adjustment of accounts, would be due to or by 
each of the parties. 

During the pendency of the proceedings before the arbi- 
trators, a son was born to Ramji Ram, on the yth December, 
1907, and he was, subsequently, named Bhagabat Ram. On 
the 2oth August, 1908, Ramji Ram presented a petition to the 
arbitrators, in which he mentioned that a son had been born 
to him; that, to meet the objection of Saligram, it was 
necessary to treat the proceedings, which had already taken 
place agreeably to the terms of the submission to arbitration, 
as binding upon the infant; and that, whatever proceedings 
might subsequently be taken, were to be accepted by him as 
the guardian of the said infant son. It will be observed that, 
shortly before this, that is, on the 24th July, 1908, Raja Ram 
had died, and, on the 13th August, 1908, Ramji Ram had 
presented a petition to the arbitrators stating that the interest 
of Raja Ram had passed by survivorship to himself; that the 
arbitration proceedings were to be treated as binding to the 
extent they had taken place, and that he had no objection to 
the conclusion of the proceedings. 

On the 25th September, 1908, the arbitrators prepared and 
signed what has been described as a memorandum upon the 
issues. Their conclusion, as embodied in this document, was, 
in substance, as follows : 

First: that the parties were not members of a joint 
Mitakshara family, and could not be considered as such in view 
of the partition decree made by the Supreme Court on the 16th 
January, 1861. 

_ Second: that the money of the Bettiah Kothi had been 
practically transferred to the Patna Kothi; and that certain 
houses, mentioned in the third schedule of the list of properties, 
were to be taken in equal moieties by the parties, 

Third: that Mahal Mangarpal was the joint property of 
both the parties. 

Fourth: that the moveable. properties were common 
properties of both the parties ; but that certain sacred articles 
were to be held and enjoyed so as not to destroy their 
individuality. i 

Fifth : that the assets and liabilities of the Patna Kothi 
were to be divided between the parties in the ratio of 2 : 3. 

The arbitrators recorded that the conclusions thus embodied 
in the memorandum were unanimous, and called upon the 
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parties to state the value of all the properties, and to supply 
the necessary stamped paper on which the award was to be 
engrossed. On the next day, however, the arbitrators recorded 
that after engrossment of the result of their deliberation on 
the stamped paper, Babu Gangadhar Das wanted to take time 
for consideration ; and that consequently the award, as drawn 
up, had not been signed. On the 29th November, Babu 
Gangadhar Das recorded his dissent, and explained that, as a 
matter of fact, the arbitrators had misunderstood each other. 
The divergence of opinion related, so far as we can gather, to 
the Bettiah Kothi, and the proceedings amply indicate that, 
even at that stage, there was no chance of an agreement 
between the arbitrators. On the 1st December, 1908, Babu 
Gobind Chandra Mitter recorded his opinion, and it was 
delivered on the next day when the opinion of the other 
arbitrator, Babu Gangadhar Das, was also received. The records 
were thereupon sent to Mr. S. P. Sinha, the then Advocate- 
General, in accordance with the terms of the submission to 
arbitration. There was a protracted and, obviously, a very 
expensive hearing before the umpire, who delivered his opinion 
on the 18th April, 1909. The result of his opinion, in substance, 
was that he agreed with the findings of Babu Gobind Chandra 
Mitter and accepted his conclusions. 

On the 13th August, 1909, Saligram commenced the present 
action, for establishment of his rights and for partition of the 
estate, The foundation of the claim was unquestionably the 
arbitration award ; but the plaintiff prayed, in the alternative, 
that if, in the opinion of the Court, the award of the umpire 
confirming that of the arbitrator, Babu Gobind Chandra Mitter, 
was not for any reason a valid award, the suit might be treated 
as one for partition, for accounts, and for incidental reliefs. The 
claim was resisted by Ramji Ram for himself and his infant son 
Bhagabat Ram. The award was assailed on every conceivable 
ground, and the claim of the plaintiff denied in its entirety in so 
far as the Bettiah Kothi was concerned. It was admitted, 
however, that the Patna Kothi had been started, on the 30th 
November, 1863, by Hari Ram and Sri Ram in co-partnership, 
and the defendants claimed that they were entitled to a share 
in the capital and profits of this firm in proportion to their share 
of the capital, and not half and half as alleged by the plaintiff. 
Upon these allegations, twenty issues were raised by the District 
Judge ; three of these, the third, fourth and fifth, related to the 
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validity of the award and the legality of the proceedings of the 
arbitrators and of the umpire. The sixth issue raised the 
question, whether the infant defendant was in any way bound 
by the arbitration proceedings. The seventh issue raised the 
question, whether the parties were members of a joint Mitakshara 


‘family, The eighth related to the fundamental point in dispute, 


namely, whether the Bettiah Kothi, known as the Kothi Sri 
Ram, was the exclusive property of the defendants. The next 


three issues related to the liability of the first defendant to 


render an account to the’ plaintiff of his alleged dealings with 
the estate at various periods. There were other issues, also, 
on subordinate points to which no detailed reference is necessary 
at this stage. : 

' The District Judge, in spite of the comprehensive character 
of these issues, treated the suit as one under clause 20 of the 
second schedule of the Civil Procedure Code of 1908, that is, 
a suit instituted by an application under that clause to file a 
private award. He has found that there was a valid reference 


‘to arbitration ; and that the award mentioned was valid and 


binding upon, not only the adult defendant, but also upon the 
infant. In this view, he has directed the opinion of Babu Gobind 
Chandra Mitter, delivered on the ist December, 1908, and the 
opinion of Mr. S. P. Sinha, delivered on the 18th April, 1909, 


‘to be filed as-an award. A decree has also been drawn up, 


embodying the terms of the award as required by clause 21, 
Both the plaintiff and the defendants are dissatisfied with this 
decree, and have preferred separate appeals against it. On behalf 


-of the plaintiff, the decree has been assailed, substantially, on 


the ground that‘ the suit has not been completely tried, and 
that the District Judge has practically refused ‘to consider and 
decide the most important reliefs sought by the plaintiff in 
his plaint. On behalf of the defendants, the decree has been 
assailed’ on the ground that it is based on an award invalid and 
inoperative in law for five reasons, namely, frst, because the 
submission to arbitration was revoked by the death of Raja Ram; 
secondly, because the arbitrators were Juncti officio. after they 
had unanimously signed the memorandum on the 25th Septem- 


‘ber, 1908 ; ¢hzrdly, because the infant defendant, Bhagabat Ram, 


was not bound by the arbitration proceedings or by the. alleged 
award ; fourthly, because there had been judicial misconduct on 
the part of the arbitrators and the umpire, which the District 
Judge had erroneously refused ‘to ‘investigate ; and : ffthly, 
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because the award was imperfect, uncertain and manifestly 
unreasonable, We shall examine, in the first place, the validity 
of the objections urged by the defendants, because each of them 
goes to the root of the matter, and, if any one of them prevails, 
the award, it is contended, must be treated as invalid ‘in its 
entirety. 
In support of the first objection taken by the defendants, 
it has been broadly contended by their learned counsel, that 
when matters in dispute have been referred to arbitration 
without the intervention of a Court, the death of one of the 
parties, at any time before the award is made, operates in law 
as a revocation of the authority of the arbitrator, and the Court 
must, consequently, set aside the award made subsequent to such 
` death ; as authorities for this Proposition, reference has been 
made to the cdses of Pott v. Ward (1), Toussaint v. Hartop (2), 
Cooper v. Foknson (3), Rhodes v. Haigh (4) and Tyler v. Fones (5). 
Now, it may be conceded that the cases to which reference has 
been’ made, as also other cases of high authority one of which 
was decided by the Judicial Committee, - President of Orphan 
Board v. Van Reenen (6)}, and another by the House of Lords 
Caledonian Railway Co. v. Lockhart (7), support the proposition 
‘that as a submission to arbitration confers no more than a 
naked power, the death before award of a party to a Common 
Law submission has the eftect of a revocation of the submission. 
Blundell v. Brettargh (8) and Edmunds v. Cox (9). As pointed 
out by Mr. Justice Subramania Ayer’ in Perumalla v. 
Perumalla (10), which was accepted as good law in Hara Krishna 
Mitra v. Ram Gopal Mitra (11), this doctrine was apparently a 
corollary of the rule of Common Law, that the authority of an 
arbitrator might, at any time before the award was made, have 
been revoked at the instance of any party to the submission, 
whether the submission was by.agreement in writing, by bond, 
deed, Judge's order, or order at nist prius—Deutsche Springstof v. 
‘Briscoe (12), Vynyors casé (13), Fraser v. Ehrensperger (14)—a rule 
which was founded probably on the view that with reference to 
agreements to refer to arbitration, any contracting party might, 
without the consent of the other, put an end to the contract on the 


C) (1814) 1 Marshall 366, 15 R, R. 680, (8) (1810) 17 Ves, 232, 
(2) (1817) 7 Taunton 871. (9) (1784) 8 Douglas 406. 
(3) (1819) 2 B. & Ad, 394, 20 R. R. 488, (10) (1903) I. L. R. 27 Mad. 112, 
(4) (1828) 2 B. '& O. 345, 26 R. R. 376. (11) (1910) 14 C. W. N. 759. 
~ (6) (1824) 3 B, & O. 144. (12) (1887) 20 Q B. D: 177. 
(6) (1829) 1 Knapp P, C. 83. (13) (1610) 8 Coke 81. b. 
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mere ground, that he had changed his mind, and which was due 
to the disfavour with which contracts to refer to arbitration 
were formerly looked uponin England, as contracts tending to 
oust the jurisdiction of the ordinary Courts. But, in this 
country, as pointed out in Nagaswmy v. Rungasamy (1), the 
policy of the Legislature has always been different, and the 
English Common Law rule has not been adopted. According to 
the law here, the submission of an existing dispute, once 
validly made, is not revocable without just and sufficient cause 
even in the case of a submission which has not been made a 
rule of Court. Pestonjee v, Manockjee (2); see also Piercy v. 
Young (3) and Christie v. Noble (4). Agreements to refer to 
arbitration cannot, therefore, be rightly deemed as, essentially, 
of a personal nature, revocable at the mere will of a party. ° 
From this point of view, whether a legal representative of a 
deceased party is or is not bound by, or entitled to enforce, the 
contract to refer to arbitration, must depend upon the nature 
of the right which forms the subject matter of the reference, 
that is, upon the question, whether the right is purely personal 
or survives tothe legal representative. It is worthy of note, 
that in England the rule in question was by no means inflexible, 
and various exceptions were engrafted upon it. Totake one 
illustration, a distinction was made as to the effect of death as 
a revocation when the referee had to state a case instead of 
making an award: Fames v. Crane (5). Tne distinction, 
dependent upon the nature of the right which forms the subject- 
matter of the submission, was recognised in Lord Selkirk v. 
Nasmith (6), and it was stated expressly, that the authorities 
for the proposition, that submissions are not binding upon the 
heirs of the original parties, apply only to submissions uncon- 
nected with any contract or transaction implying an obligation 
on heirs, so that if the parties have in view a transaction that 
is to affect their heirs, they cannot be supposed to intend that 
the heirs should not be obliged to submit to the reference. See, 
also, Caledonian Railway Co. v. Lockhart (7). Again, when one 
submission included several parties on the same side, who had 
each of them separate interests, the death of one was held to 
avoid the submission only as to him (2 Archbold, Practice, 1323, 
13th Ed., 1605, 14th Ed.) Cases are also to be found in the 


(1) (1875) 8 Mad, H. O. R. 46. (4) (1880) 14 Ch. D. 208. 
(2) (1868) 12 M. I. A. 112. (5) (1846) 15 M. & W. 379, 3 D. & L. 668, 
(3) (1899) 14 Ch, D. 200, (6) (1778) Morison 627. 

(7) (1860) 8 Macqueen 808- 
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books in which it was ruled, that a clause in a submission to 
arbitration might properly be inserted so as to prevent the 
death of one of the parties acting as a revocation: [McDougal v. 
Robertson (1), Dowse v. Coxe (2), Clarke v. Crofts (3), Lewis v. 
Winter (4), Prior v. Hembrow (5) and Lewin v. Holbrook (6)]. 
The very acceptance of the position, that the insertion of such 
a clause is efficacious to keep alive the authority of the arbitrator, 
shews conclusively that the rule cannot be treated as inflexible. 
If the principle on which it is said to be based were of universal 
application, no exception would be admissible, not even at the 
instance of the parties themselves, The matter, therefore, must 
be treated as one of intention, either expressed or to be 
determined from the nature of the right in controversy. We 
must, consequently, decline to accept the comprehensive 
proposition, that the death of one of the parties to a submission, 
before the award is made, operates as a revocation of the 
submission by operation of law. Regard should thus be had to 
the nature of the rights in controversy in the case before us; 
and, once the matter is considered from this point of view, 
the conclusion becomes irresistible, that not only was the 
submission never intended to be revoked by the death cf one of 
the parties, the true intention was of precisely the opposite 
character, There are two other circumstances, however, which 
lend additional support to this view. In the first place, the 
death of Raja Ram did not introduce into the proceedings any 
new party at all. His interest in the subject-matter of the 
reference vested by survivorship in his son Ramji Ram, who 
was already a party to the proceedings. In other words, 
the effect of the death of Raja Ram was merely to expand, 
as it were, the interest of Ramji Ram. In the second place, 
upon the death of Raja Ram, Ramji Ram applied to the 
arbitrators that the proceedings might continue as before. It 
cannot be reasonably disputed, that if upon the death of a party 
to arbitration proceedings, his representative in interest becomes 
a party thereto and proceeds with the investigation, the award 
is binding upon him. Bacon v, Crandon (7), Edmunds v. Cox (8) 
and Ruston v. Dunwoody (9). Under these circumstances, if we 
were to accede to the contention of the defendants, we would 
(1) (1827) 4 Bing 435,29 R. R. 592. (5) (1841) 8 M. & W. 873. 

(2) (1825) 3 Bing. 20, 28 R. R. 565. (6) (1843) 2 Dowling N.S 99,11 M.& W,110, 
(3) (1827) 4 Bing. 143, 29 R B, 627. (7) (1833) 15 Pickering 79. 


(4) (1837) W. W. & D. 47 (8; (1784) 3 Douglas 406, 2 Chitty 432. 
(9) (1804) 1 Binn. (Pa.) 42, 
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be giving effect to what must be deemed an entirely technical 
objection, based neither upon principle nor upon grounds of 
justice, equity and good conscience. The first ground, upon 
which the award is assailed by the defendants, must consequently 
be overruled, 

In support of the second objection taken by the defendants, 
it has been argued, that as soon as the arbitrators signed the 
joint memorandum, on the asth September, 1908, their authority 
came to an end; and they could not resile from the conclusion 
they had deliberately and unanimously adopted. In support of 
this proposition, reference has been made to the cases of 
Henfree w. Bromley (1), Trew v. Burton (2) and Brooke v. 
Mitchel (3). Now, it may be conceded, that when the arbitrator 
has made, or, as it is said in some cases, made and published, 
his award as a completed instrument, his power is wholly at 
an end. He has exhausted his authority; he is thoroughly 
functus oficio; he can do nothing more in reference to the 
arbitration or the subject-matter. He cannot re-open the case, 
or make a new or supplemental award, nor alter or amend the, 
award already made, nor file additional, exolanatory, alternative, 
or amending documents. What he has done, must stand or fall, 
without further aid or assistance from him; he can neither 
support nor impeach it. Bayne v. Morris (4). In other words, 
as has sometimes been said, if after executing the award the 
arbitrator exercises a fresh judgment on the case and alters the 
award in any particular, the alteration is merely nugatory, and 
his act is like a spoliation by a mere stranger. Irvine v. Elnon (8), 
Ward v.oDean (6); Jn re Hall and Hinds (7), Mordue v. 
Palmer (8), Davies v. Pratt (9) ; In re Stringer and Riley (10) and 
Mountain v. Parr (11). But the general principle, that after 
arbitrators have made and delivered their award their functions 
are at an end and they have no power to correct or alter the 
award, applies only to cases in which the arbitrators have made 
and delivered the award in its final form ; it is well settled, that 
until the arbitrators have finally published their award.as their 
final determination, they may make alterations therein. A good 
illustration of this doctrine is afforded by the case of Bodge v., 
Hull (12), where it was ruled that the delivery to the parties by 


(1) (1805) 6 East 309, 8 R. R 491. ` (7) (1841) 2 M. and G. 847. 
(2) (1833) 1 O. and M 533. (8) (1870) Ù. R. 6 Cb. App. 22 
(3) (1840) 6 M. & W. 473, 9 T. J. Ex. 269. (9) (1855) 16 C. R. 586. 

(4) (1863) 1 Wallace 97, (10) (1901) 1 K. B. 105. < 

(5) (1806) 8 East 54. (11) (1899) 1Q. B. 805, 


(6) (1832) 3 B and Ad. 284. (12) (1871) 59 Maine 225. 
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the arbitrators of a paper, not as their award, but as a detailed 
statement of their conclusions, does not terminate the powers 
of the arbitrators ; and a formal award, subsequently made and 
published, is binding: See also Byars v. Thompson (1). Now, 
what constitutes a completion of the award, may, obviously, 
depend upon the terms of the submission, and upon the facts 
and circumstances of the individual case. In the case before us, 
when the memorandum of the 2sth September, 1908, was drawn 
up and signed, the arbitrators recorded that the parties should 
value the properties, and supply the necessary stamped paper 
upon which the award was to be engrossed. This order was 
carried out ; but, after the result of the deliberations of the 
previous day had been engrossed on the stamped paper, one of 
the arbitrators declined to signit onthe ground, that he had 
misunderstood the meaning of the language used in the memo- 
randum ; in fact, the arbitrators were not agreed as to the import 
of the term “ assets ” as used therein. Under these circumstances, 
we are of opinion, that when the memorandum was drawn up 
and signed, there was no such completed and final award as would 
exhaust the authority of the arbitrators to deal further with the 
matter. The second objection urged by the defendants cannot 
consequently be sustained. 

In support of the third objection urged by the defendants, it 
has been contended, that the infant Bhagabat Ram is not bound 
by the arbitration proceedings, and, therefore, the award is not 
operative against any of the parties to the suit. Antram v. 
Chace (2). As already stated, Bhagbat Ram was born on the yth 
December, 1907, that is, shortly after the deed of agreement for 
submission to arbitration. He thereupon became interested in 
the subject matter of the dispute along with Ramji Ram and Raja 
Ram. The fact of his birth was not, however, brought to the 
notice of the arbitrators, and it was not till the 2oth August, 1908, 
that his father Ramji Ram, by petition, adopted the pending procee- 
dings as binding on his infant son. It has been argued before us, 
that there was no submission to arbitration on behalf of the infant ; 
that there was no guardian appointed on his behalf ; that his father 
was not competent to act as his guardian, -and that as, upon the 
authority of the decision of the Judicial Committee in Mohori 
Bibi v. Dharmadas Ghose (3), it is not competent to an infant to 
enter into a contract, there cannot be any valid submission to 


(1) (1841) 12 Leigh 550, 37 Am. Dec. 680, 
(2) (1812) 15 East 209, eens 
(3) (1902) L. R, 30 I. A. 114, T, L. R. 30 Cale, 539. 
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arbitration by him. Inanswer to this contention, it has been 
argued, on behalf of the plaintiff, that the infant was not a necessary 
party to the arbitration proceedings ; that a fresh reference was 
not essential ; that the infant was sufficiently represented by his 
father, if a binding reference was"needed ; and that, in any event, 
there isno substance in the contention of the defendants. We 
may point out at once that the contention of the defendants, 
that because an infant is incompetent to contract, there can be no 
valid submission to arbitration by him, is irrelevant for the pur- 
poses of the case before us. It need not be disputed that as an 
infant is unable to bind himself by contract, he cannot enter into 
a submission which will render the award absolutely binding on 
him ; and this position may possibly be maintained even though 
the submission has been made a rule of Court. Rudston v. Yates (1), 
Cavendish v. Cavendish (2), Evans v. Cogan (3) and Stone v. 
Knight (4). But there is authority for the proposition that in 
the case of a pending suit, the Court may authorise a submission 
to arbitration so as to render the award binding on the infant. 
Dowse v. Coxe (5), Davis v. Page (6), Proudfoot v. Boyle (7) and 
Fagan v. Fagan (8). In the case before us, however, the sub- 
mission to arbitration, if any, has not been by the infant himself 
but by his defacto and dejure guardian, his father, the head of the 
Mitakshara family of which the infant was a member. Now, it is 
indisputable that a guardian may submit to arbitration on behalf 
of his ward so as to bind both himself and the ward ; though, no 
doubt, where the guardian is, in his individual capacity, a party 
to the submission, and his interest in the controversy submitted 
happens to be adverse to that of his ward, he has no power to 
submit on behalf of his ward. The principle was lucidly stated 
in the following terms by Mr. Justice Livingston in Weed v. 
Ellis (9): " It is difficult to conceive how it should ever have been 
doubted whether guardians had this power, or whether they 
were not bound by their bond, or whether an award, under these 
circumstances, did not put an end to all controversies submitted 
between the infant and other party. That an infant himself 
should not bind himselfin this way is right, but for this very 
reason a power should be lodged elsewhere ; and where can it be 
so properly entrusted as to the very person who has the care of 


(1) (1642) March 111 (141). (5) (1825) 3 Bing 20, 28 R. R. 565. 
(2) (1676) 1 Ch. Cas, 279. (6) (1804) 9 Ves. 360. 

(3) (1727) 2 P. Wms, 450. (7) (1846) 15 M. & W. 198. 

(4) (1628) Noy 93. (8) (1849) 12 Ir. Eq. Rep. 483. 
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all his property; forthe present plaintiff does not appear a 
guardian ad litem only, and must, therefore, be supposed com- 
petent to judge whether a suit or arbitration will be most likely 
to promote the interest of his ward. But this point is settled in 
Roberts v. Newbold (1), where it is allowed that a guardian may 
submit for an infant, and even if the latter gives a bond himself, 
it is not void but only voidable. With this also agrees the Civil 
Law, by which, although an infant cannot bind himself by sub- 
mission, yet, if any one will become his surety, a remedy may be 
had against the latter for the infant’s non-performance.” (1 
Comyn Dig., 537). See also FX v. Russell (2) and Bowyer v. 
Blorksidge (3). As might have been expected, this doctrine, 
which is manifestly based on principles of justice, equity and 
good conscience, has been applied in this country. InZemmakal v. 
Subbamal (4), it was ruled, that all acts of the guardian ofa 
Hindu infant, which are such as the infant might, if of age, 
reasonably and prudently do for himself, must be upheld when 
done for him by his guardian ; and such guardian may bind his 
ward by referring toa fpanchyat of their caste a question of 
customary partition. In Fagan Nathv. Mannu Lal (5), the 
learned Judges of the Allahabad High Court held, affirming their 
previous decision in Pitam Singh v. Ujagar Singh (6), that it is 
competent to the father of a joint Hindu family, in his capacity 
of managing member of thè family torefer to arbitration the 
partition of the joint family property, and the award made on 
sucha reference, ifin other respects valid, in the absence of 
fraud or collusion, is binding on the sons. In Balaji v. Nana (7) 
it was ruled by the Bombay High Court that a manager of a joint 
Hindu family, even when he is not the {father, has the power to 
bind the family by a reference, of a dispute with any outsider 
regarding family property, to arbitration, provided such reference 
be for the benefit of the family ; and minors in the family are 
bound by the reference, and, consequently, by the award made 
upon it. The learned Judges further held, that if the reference 
to arbitration was proper in the sense that it was for the benefit 
of the minors, the Court was bound to pass a decree in terms of 
the award based on that reference, if there was none of the objec- 
tions to the award pointed out in the chapter on arbitration in 
the Civil Procedure Code ; and there was no duty imposed on 
(1) (1695) Comb, 318. (4) (1864) 2 Mad. H. 0. R. 47. 
(2) (1672) eae 62, 139. (5) (1894) I. L, B. 16 Al. 231, 


(3) (1681) 3 Lev.1 (6) (1878) I. D. R. 1 All, 651, 
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1911. award were forthe benefit of the minors. The learned Judges 

Hanae added that the imposition of such a duty on a Court, where the 
amji Ram 


reference itself is not impugned as fraudulent or unauthorised, 
would practically mean either that where there are minors in a 
Mookerjee, J, Hindu joint family, its manager has no power in any case to 

ao refer any dispute to arbitration, or that, though he can refer, 
the award would be nugatory if any of its terms were unfavourable 
to the minors ; there is nolaw which lays down that as the 
principle governing such cases, or which contemplates such a 
result. In Birbhadra Rath v. Kalpataru Panda (1) the same 
principle was applied, and the decisions in Pritam Singh v. Ujagar 
Singh (2), Fagan Nath v, Mannu Lal (3), and Ram Lal v. Lukhmt- 
Chand (4) were approved. Our attention was however invited 
to the case of Romon Kzssen v. Hurrololl (5) where, upon an 
application to file an award under section 525 of the Code of 
1882, Mr. Justice Trevelyan appears to have directed a reference 
tothe Registrar to enquire and report whether the submission 
to arbitration, and the award, was, or was not, for the benefit of 
the infants concerned, and the course adopted is possibly sup- 
ported bya dictum in Biddelly. Dowse (6) and Cavendish v. 
Cavendish (7). The case of Fagan v. Fagan (8), shows, on the 
other hand, that the matter to be considered in a case of this, 
description is whether the submission was for the benefit of the 
infant. This, in our opinion, is the better view, and if the sub- 
mission is proved to be beneficial, the award becomes binding, 
unless vitiated on grounds, open to any of the parties, other than 
that of infancy. See also Ramnarain v. Sreemutty (9), Vithaldas 
v. Dattaram (10) and Hardeo Sahat v. Gauri Shankar (x1). 
Upon this branch of the argument for the defendants, it is desirable 
to bear in mind, in view of the special facts of this case, that the 
effect of the birth of the infant was merely to make him a joint 
owner in the’subject matter of the litigation along with his father 
and grandfather. There was, obviously, no conflict of interest 
between him and his father. Their common interest was to 
defeat the claim of Saligram, and, under such circumstances, the 
infant, in our opinion, would have been bound by the arbitration 


(1) (1905) 1 0. L. J. 388 (894, 397). (6) (1827) 6 B. & C. 255, 28 R. R. 574.. 
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(2) (1878) I. L. R. 1 All. 651. CT) (1676) 1 Ch. Ca. 279. 

(3) (1894) I. L. R. 16 All. 231. (8) (1849) 12 Ir. Eq. Rep. 433. 
(4) (1868) 1 Bom. H.O. R. App. 51. (9) (1864) 1 W, R. 281. 

(5) (1892) I. L. R. 19 Cale. 334. (10) (1901) I. L. R. 26 Bom, 298. - 
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proceedings commenced before his birth, even if he had not been 
nominally added as a party and represented iby his father. See 
Chinna v. Ganga (1). See, also, Ayodhya Roy v. Hardwar Roy (2) 
Ramachandram v. Kalimuthu (3) and Bunwari Lal v. Daya 
Sunker (4); the effect of this last case has not been correctly 
appreciated by the learned Judges of the Allahabad High Court 
in. Chuttan Lal v. Fai Ram (5). We are not unmindful that, 
in the present litigation, although the father of the infant 
originally agreed to act as guardian ad item for his son, he 
subsequently repudiated the position and desired to be allowed 
an opportunity to retire. His application was refused by the 
learned Judge, whereupon he filed a written statement under 
protest. In our opinion, it is plain that the course adopted has 
not in any way prejudiced the infant. As already explained, 
neither in the course of the arbitration proceedings nor in the 
present suit, has there been the remotest conflict of interest 
between the father and the son. Nor is there any room for 
reasonable doubt that the submission to arbitration was for the 
benefit of the infant at the time when the father made the 
application, on the 2oth August, 1908. But it has been 
strenuously argued, on behalf of the defendants, that the infant 
has been ignored by both the arbitrators and the umpire, 
and our attention has been drawn to the opinion recorded 
by Mr. Sinha, in which mention is made only of Ramji 
Ram and Saligram. It has even been seriously suggested that 
if this award is maintained, it may be taken as equivalent toa 
decision that the infant has no interest at all in the subject- 
matter of the litigation, We are of opinion, however, that 
although this criticism may be justified by a strict and literal 
construction of the opinions recorded by the arbitrators and 
the umpire, there is no substance in it. No doubt, the language 
used is somewhat loose, inasmuch as it is stated that the 
dispute was between Saligram, on the one hand, and Raja 
Ram and Ramji Ram, on the other ; and the first clause of the 
award gives to Saligram and Ramji Ram in equal halves the 
Bettiah Kothi and all properties appertaining thereto. This, 
however, is an inaccuracy of expression, which cannot be treated 
as of a fundamental character, and the award must be read in 
the light of the proceedings before the arbitrators. In other 
words, whatever is awarded in favour of Ramji Ram, must be 


(1) (1898) 9 Mad. L. J. 34. (3) (1911) 21 Mad. L. J. 246. 
' (2) (1909) 9 9. L. J. 495. (4) (1909) 13 C. W. N. 815 (822). 
(5) (1910) 8 A. D, J. R. 16, I, L. R, 83 All, 283, 
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CIVIL. taken to have been awarded in favour of Ramji Ram as 
1911. representing himself and his infant son. There was such 
e 


complete identity of interest between Ramji Ram and his 

v, infant son, that Ramji Ram may be taken to represent himself 
Bele Bam; and his son. In matters of this description, we must look to 
Mookerjee, J. the substance rather than to the form of the proceedings, as 

— pointed out by their Lordships of the Judicial Committee in 
LLanoomanpersaud v. Mussumat Babooee (1). If the award is 
construed and interpreted in this manner, and wherever the 
name of Ramji Ram occurs, it is taken to mean “for self and 
as guardian for his infant son,” the infant cannot have any 
legitimate grievance that his rights have been extinguished by 
the award of the arbitrators. We are, therefore, of opinion, 
that the arbitration proceedings and the award are binding 
upon Bhagabat Ram in the same way as upon his father; that 
is, they are liable to be challenged on behalf of the infant on 
any valid ground open to his father, but they cannot be validly 
attacked on the special ground of the infancy of Bhagabat Ram. 
Some stress was laid in this connection upon the decision of the 
Judicial Committee in Rashidunnisa v. Muhammad Ismail 
Khan (2), to shew that the award ought not to he treated as 
binding upon the infant, who, it was argued, substantially was not 
represented in the proceedings. That decision, however, is 
clearly distinguishable. No doubt, it cannot be disputed, as 
laid down by the Judicial Committee in Chowdhury Hira Sing 
v. Chowdhury Ganga Sahay (3), that an award can only bind 
the parties to the arbitration. But here, as we have already 
held, the infant was a party to the arbitration proceedings, and 
was represented by his father as guardian. In the case of 
Rashidunnisa v. Muhammad Ismail Khan (2), on the other 
hand, the person who was supposed to have represented the 
infant, was incompetent to act as her guardian, inasmuch as 
she was a married woman and disqualified under section 457 of 
the Code of 1882. Inthe case before us, no such question 
arises; the father was competent to represent his infant son, 
and, as a matter of fact, did represent him. 

We may add that at one stage of his argument, the learned 
counsel for the defendants contended, though somewhat faintly, 
that there was no valid submission on behalf of the infant, 
inasmuch as the original submission, which?was by a registered 


(1) (1856) 6 M. I. A. 393 (411), 18 W, R. 81, footnote, 
(2) (1909) 100, L, J. 318, I. L. R. 31 All. 572, 
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instrument, could be modified or affected only by another 
instrument similarly registered. In support of this view, reliance 
was placed upon the cases of Walters v. Morgan (1), In re 
Morphett (2) and Doe v. Rossar (3). The cases relied upon, 
however, are clearly distinguishable and do not assist the 
contention of the defendants. The contention in substance is, 
that a valid submission to arbitration, asa result of which title 
to immovable property is likely to be affected, must in this 
country be made by a registered instrument; there is no 
foundation, however, for this argument. Neither section 17 
of the Indian Registration Act, nor section 92 of the Indian 
Evidence Act shews that a verbal submission is invalid ; and in 
the absence of any statutory provisions on the subject, we 
are not prepared to extend to this country the Common Law 
rule, that a parol submission is valid only in cases where the 
subject matter is such that a verbal agreement directly between 
the parties in the terms of the award would prevail. Harrison v. 
Wright (4), Cooth v. Fackson (5) and Raznforth v. Hamer (6). 
The view we take is in accord with the decision in Bakal 
Singh v. Shibo Ram Singh (7) and Mudhoo Manjee v. Raja Nil 
Monee Singh Deo (8). The case before us, further, is clearly, not 
one of variation or modification of the original submission ; it is 
rather a case of devolution of interest of one of the parties to 
that submission. Ayodhya Roy v. Hardwar Roy (9). There is 
no force, therefore, in the contention that there was no valid 
submission on behalf of the infant, because that submission 
was not made by a fresh registered instrument. The result is, 
that the third objection urged by the defendants is overruled 
as untenable. 

In support of the fourth ground urged by the defendants 
it has been contended, that the learned District Judge has 
improperly declined to enquire into the truth of the allegations 
of judicial misconduct imputed to the arbitrators and the 
umpire, In answer to this argument, it has been contended, 
on behalf of the plaintiff, that the suggestion was made at so 
late a stage of the proceedings as to justify the refusal of the 
District Judge to entertain the objection ; and that, in any 
view, itis patent, on the face of the proceedings, that the 
irregularities, if any, have been waived by the defendants. Now, 


(1) (1792) 2 Cox 369. (3) (1801) 6 Ves. 11. - 
(2) (1845) 2 Dowling & Lowndes 969 (977). (6) (1855) 25 L. T N. S. 247, 
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in the fifteenth paragraph of the written statement of the 
defendants, filed on the 21st September, 1909, the defendants 
alleged that the proceedings of the arbitrators were vitiated by 
gross irregularities ; and it was also suggested that the proceed- 
ings before the umpire were illegal. On the 25th September | 
issues were settled upon the pleadings ; the fourth issue raised 
the question, whether the alleged award, which the plaintiff 
sought to enforce, was valid and binding as against the 
defendants. On the 17th January, 1910, the defendants applied 
for leave to amend the written statement, after the plaintiff 
had been permitted to amend the plaint. It was urged in this: 
application that, in order to. make specific the objection taken 
in the written statement, it might be expressly stated that the 


‘award was attacked on the ground of irregularities and mis- 


conduct in the proceedings of the arbitrators and the umpire. 
This application was summarily rejected, apparently, on the 
ground, that the expression “ misconduct” was too vague. A 
week later, the defendants applied again for leave to amend the 
Written statement, and they set out in great detail the facts 
and grounds zhen within the knowledge of Ramji Ram, upon 
which he imputed legal misconduct to the arbitrators and the 
umpire. The grounds mentioned were eleven in number, of 
which the first four raised mixed questions of fact and law, and 
the remaining seven raised pure questions of law. The first 
four grounds were formulated as follows: frs that the 
arbitrators had wrongfully received private communications 
respecting the subject matters under reference; secondly, that 
they had wrongfully utilised information from various external 
sources ; thirdly, that they had not examined the mahajani 
account books, and fourthly, that they had not acted together 
in all matters relating to the arbitration. The District Judge 
refused the application in so far as the first four grounds were 
concerned, but admitted the remaining seven as open for 
consideration. The learned counsel for the defendants has 
vigorously contended in this Court, that the procedure adopted 
by the District Judge was erroneous, and was, by no means, 
conducive to a just and satisfactory decision of the case on the 
merits. In our opinion, this contention is,well-founded. ` No 
doubt, whether an amendment of the pleadings is oris not to 
be allowed, is in the discretion of the Court ; but the discretion 
is judicial and not arbitrary ; and an erroneous exercise of it is 
capable of correction by-a Court of appeal. Manilal Gusratt v. 
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Harendra Lal Rai Chowdhry (1). As observed by Bramwell L.J. 
in Zildesby v. Harper (2), leave to amend ought to be granted 
unless the party applying is acting mala fide, or by his 
blunder has done some injury to his opponent which cannot 
be compensated by award of costs ; otherwise, whether the original 
omission arose from negligence, carelessness, or accidental error, 
the defect may be allowed to be remedied if no injustice is done 
to the other side, because, in the expressive. phraseology of 
Bowen L. J., there is one panacea which heals every sore in 
litigation, and that is costs: Cropper v. Smith (3). In the case 
before us, the application of the defendants was, in our opinion, 
"perfectly bona fide and honest, and was, in no tway, embarrassing 
to the plaintiff. There is thus no room for the application of the 
principle that leave to amend ought to be refused when the party 
applying is acting mala fide : Lawrence v. Norreys (4). The 
imputation of irregularities, in the proceedings of the arbitrators 
and the umpire, had been made in the original written statement, 
The plaintiff might have legitimate grievance if the matter were 
left there, and the details of the irregularities suggested, brought 
out only in the course of the examination of the witnesses. The 
defendants, therefore, adopted a proper procedure when, some- 
time before the commencement of the trial, they asked for leave 
to specify the irregularities upon which they intended to rely ; 
it was not the introduction of any new matter by way of defence 
in the pleadings ; it was rather an endeavour on the part of the 
defendants to amplify and elucidate the criginal statement. We 
are, therefore, of opinion, that the application ought not to 
have been summarily dismissed ; and, further, that, when 
questions were put to the arbitrators in respect of this matter, they 
ought not to have been disallowed. Moreover, we must remember 
that the estate in controversy is of considerable value. One 
of the parties, sought to be bound by the arbitration, is an 
infant; and, as will appear later on, upon the face of the 
proceedings of the arbitrators and the umpire, there is good 
reason to doubt whether there has been by them that careful 
and exhaustive examination of the accounts, which the justice 
of the case demands. Under all these circumstances, we are of 
opinion, that there must be a full investigation into the allega- 
tions of the defendants made in their application of the 24th 
. January, 1910. In this connection, we have to consider the 
(1) (1910) 12.6, L. J. 556. (3) (1884) 26 Ch. D. 700, 
(2) (1878) 10 Ch. D 393, (4) (1888) 39 Ch, D, 213 (236). 
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v. was put forward in the Court below. It may be conceded that, 
Salig Rem, ' 


sores though an arbitrator may have been guilty of some irregularity 
Mookerjee, 7. in the course of the reference, it will not vitiate the award, if 
the conduct of the parties be such as shews that they have 
waived any objection on account of it, But it is indisputable ` 
that the waiver must be clearly made out, and the party must 
be shewn to have full knowledge of the defect which he is said 
to waive: Drew v. Drew (1), Darnley v. London C. D. Railway 
Co. (2), In re Salkeld and Slater (3), In re Fenkins (4), Ju re 
Hicks (5), Hewlett v. Laycock (6), Matson v. Trower (7). 
Kingwell v. Elliot (8), and Mosely v. Simpson (9). From this 
point of view, it is further clear that the order of the District 
Judge, refusing to enquire into the matter, was erroneous, because 
no suggestion was made that the objections taken by the 
defendants in their application of the 24th January 1910, were 
based upon facts within their knowledge antecedent to that date. 
We are of opinion that no facts have been established to 
shew that there was any waiver on the part of the defendants, 
assuming that it was competent to the guardian of the infant 
to waive any irregularities fatal to the validity of the proceedings, 
The fourth objection taken to the validity of the award, therefore, 
must prevail, and there will be an investigation into the allega- 
tions of the defendants on this part of the case. 

In support of the fifth objection taken by the defendants, it 
has been broadly contended, that the award of the arbitrator, 
as accepted by the umpire, is uncertain and incomplete, and is 
consequently, void in its entirety. In support of this proposition 
reference has been made to the principle recognised in Michels 
v.- Hancocks (10) and Wakefield v. Llanelly Railway Co. (11), 
that if the award is defective, it cannot be treated ‘as valid 
in part, because the parties had contracted to be bound by the 
decision of the arbitrator, on the whole and not in part, of the 
matters submitted to him. Reference has, also, been made to 
the cases of Randell v. Randell (12), Manser v. Heaver (13), 


` (1) (1855) 2 Macqueen 1. . (7) (0824) R. & M. 17; 27 R. R. 725. 
. (2) (1865) L. R. 2 H. T» 43, (8) (1839) 7 Dowl. 423, 
(3) (1841) 12 A. & E. 767. (9) (1878) L. R. 16 Eq. 226, 
> (4) (1841) 1 Dowl. N. 8, 276. (10) (1855) 7 DeG. M. & G. 300 (340), 
(6) (1819) 8 Taun 695, 21 R, R. 511. (11) (1865) 3 DeG, J. & S, 1 (16), 
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Hewitty, Hewitt (1), Bowes. v. Fernie (2), Gisborne v. Hart (3), 
Fagan y. Fagan(4), In re Tidswell (5), and Ganesh Narain v. 
Malida Koer (6). In answer to this contention, it has been 
argued that the principle formulated on behalf of the defendants 
is not of universal application ; that, in the case before us, it was 
open to the arbitrators to make successive awards; that the one 
they have made, decides the principal questions in controversy ; 
and that, although other subordinate questions may still remain 
to be decided, the award, so far as it goes, cannot rightly be 
treated as open to objection on the ground of uncertainty or 
incompleteness. In support of this proposition, reference has 
been made to the cases of Aztcheson v. Cargy (7), Wohlenberg v. 
Lageman (8), Higgins v. Willis (9), Platt v. Horn (10), Lewis v. 
Roster (11), Samuel v. Cooper (12), Wilkinson v. Paige (13), In re 
Tidswell (5), Dowse v. Coxe (14), Wrightson v. Bywater (15), 
Sashimukht v. Nabin Chandra (16) and Mukundaram v. Sali- 
gram (17). In our opinion, the principle applicable to cases of 
this description, is well-settled, and does not admit of serious 
controversy. The real point for consideration is, whether, upon 
the submission in the case before us, it can rightly be contended 
that the award is void in its entirety, because some of the 
matters in controversy have not been decided by the arbitrators 
and the umpire. No doubt, as laid down in Whitworth v., 
Huise (18), Randell v. Randell (19), Samuel v. Cooper (12), 
Bradford v. Bryan (20) and Bowes v. Fernie (2), the arbitrator 
must be careful to see that his award is a final decision of all 
matters requiring his determination, and his failure to determine 
any of them may completely vitiate his award; this would be 
specially the result when there is such a connection and inter» 
dependence between the various matters covered by the submis- 
sion that the decision and disposition of some of them only to 
the exclusion of others, would operate to produce injustice 
between the parties. But it is equally well settled, as laid down 
in Wrightson v. Bywater (15) and Dowse v. Coxe (14), that this 


(1) (1841) 1 Q.B 110. (9) (1828) 8 Man & Ry. 382, 
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principle has no application, if the submission can be construed 
to empower the arbitrator to make several awards. It is 
further well-settled that an award is none the less final, though 
it does not execute itself or preclude all future controversies ; 
if it leaves nothing to be done but the performance of some 
ministerial act, itis not faulty for want of such finality and 
certainty ; the principle applicable would be, certum est quod 
certum reddi potest, that is sufficiently certain which can be made 
certain. Cargy v. Aitcheson (1). Now, in the present case, as 
already stated, the points in dispute between the parties were 
formulated before the arbitrators in the form of five issues. 
Upon the first, third, and fourth issues, the two arbitrators, so 
far as we can gather,.arrived at the same conclusion. They held 
unanimously, frsź, that the parties were not members of a joint 
Mitakshara family ; secondly, that the mehal Jahangirpore 
Mangarpal had been acquired out of joint funds, and was con- 
sequently common property of the parties; and, ¢hzrdly, that 
the moveable properties also were jointly owned by the disputing 
parties. Upon the two other questions, which, in fact, were the 
fundamental questions in the case, the arbitrators arrived at 
divergent conclusions. Upon the question, whether the Bettiah 
Kothi and its appurtenant properties belonged exclusively to 
Sri Ram, or were the joint properties of Hari Ram and Sri Ram,’ 


.Babu Gobind Chandra Mitter adopted the view that the pro- 


‘perties were joint, while his colleague, Babu Gangadhar Das, 
held that they were the exclusive properties of Sri Ram. Upon the 
remaining questiov, namely, the ascertainment of the assets and 
liabilities of the Patna Kothi, the arbitrators were equally unable 
to agree, and the opinion of Babu Gobinda Chandra Mitter was 
adopted by Mr. Sinha. In our opinion, the questions raised were 


‘severable, and the intention of the parties, to be gathered from the 


deed of submission, was, that successive awards might be delivered 
by the arbitrators. In fact, the contrary view cannot be- 


‘seriously maintained. It could not have been intended that, 


if the arbitrators were not agreed as to the joint character of the 
Patna Kothi, accounts should still be taken, although, in the’ 
end, the umpire might agree with one of the arbitrators that the 
concern was the separate property of Sri Ram, in respect of which 
Saligram was not entitled to claim an account. We are conse- 
quently of opinion that the award of Babu Gobind Chandra Mitter, 
as accepted by Mr. Sinha, is valid and binding upon the parties 


(2) (1823) 2 B. & C, 170, 26 R, R, 298. 
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with regard to the questions raised in the first four issues set 
out by the arbitrators, subject, no doubt, to the decision of the 
fourth objection urged by the defendants. In respect of the 
questions raised in the fifth issue, namely, the ascertainment 
of the assets and liabilities of the Patna Kothi, and the adjust- 
ment of accounts in respect thereof, the matter stands ona 
different footing. Itis patent from the proceedings, that the 
accounts have not been taken, though it was suggested on behalf 
of the plaintiff, that the account-books were examined. The 
examination, in our opinion, was solely for the purpose of 
decision of the question, whether the parties were members of 
a joint family, and whether the Bettiah Kothi was or was not joint 
property. It is, we think, indisputable that the accounts have not 
been taken, and that the assets and liabilities of the Patna Kothi 
have not been ascertained. Under these circumstances, it has been 
strenuously argued on behalf of the plaintiff, that the award of 
Babu Gobind Chandra Mitter upon this point as accepted by 
Mr. Sinha, should be treated as binding and operative to the 
extent it goes. On behalf of the defendants, it has been 
vigorously argued that this part of the award, at any rate, even 
though treated as severable from the decision of the arbitrators 
on the other points, is incomplete, and is so manifestly unjust 
that it ought not to be adopted by the Court as the basis of its 
decision. Now, it may be conceded at once that the Court is 
always reluctant to entertain the objection that the award, as 
distinguished from the submission, is unreasonable: Wood v. 
Griffith (1) and Weekes v. Gallard (2). In other words, as their 
Lordships of the Judicial Committee observed in Ghulam 
Khan v. Muhammad Hassan (3), the time has long gone by 
when Courts would sit in judgment over the reasonableness of 
an award given by an arbitrator chosen as a Judge by the 
parties themselves, But, although it is not open to us to refuse 
to recognise and enforce the award on the ground that it is 
unreasonable, it is, in our opinion, manifest on the face of the 
proceedings that, so far as the question raised in the fifth issue 
is concerned, the award is incomplete. As already stated, the 
accounts have not been taken, and the assets and liabilities 
have not been ascertained ; but the arbitrators and the umpire 
have selected two out of many items, and decided the rights of 
the parties in respect thereof. It appears that there is an entry 
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of Rs. 4,15,344-13-0 in the name of Sri Ram and another entry 
for Rs, 2,17,701-3-6 in the name of Hari Ram. These entries 
have been singled out, and it has been decided that these sums 
must be taken to have been advanced as loans by the respective 
parties mentioned and that, consequently, the defendants, as 
representatives of Sri Ram, were entitled to the difference, if 
the sum is available, but without any interest. The learned 
vakil for the plaintiff has contended that the decision upon the = 
question of accounts and ascertainment of assets and liabilities 


‘is final so far as it goes; and he has relied on the principle, 


that it is not absolutely necessary that the award should state in 
figures the exact amount to be paid, and that it is sufficient, 
if there is such a reference in the award to documents or other 
‘matters, that nothing remains but mere arithmetical computa- 
tions to render the award final and conclusive. In our opinion, 
this principle has no application to the circumstances of the 


‘case before us, Although we are prepared to accept the 


contention of the plaintiff that the questions raised in the 
different issues might be separately determined “by the 
arbitrators, we are clearly of opinion, that the accounts could 
not be taken piecemeal. Isolated items could not be selected 
and the rights of the parties determined thereto without 
reference to the other items in the accounts. It is essential 
that the accounts should be taken asa whole, and, if that is 
done, questions of considerable nicety may arise, for instance, 
‘whether any of the partners was a creditor of the Patna Kothi, 
or, whether the unequal advances indicated an inequality of 
capital sum laid out by each partner; the determination of 
questions of this type is a judicial act and not a matter of mere 
form or detail. We are, therefore, clearly of opinion that the 
objection of incompleteness, even though it may not be 
applicable to the award as a whole, is unquestionably applicable 
to that portion of the award which professes to deal with the 
question of accounts and the ascertainment of assets and 
liabilities, Zove v. Honeybourne (1). Even if it is conceded, 
that it was open to the arbitrators after the decision of the 
umpire . to file a supplementary award upon the matters 
included in the fifth issue, they have not adopted that course. 
It is needless for our present purpose to consider whether this 
was -due to the fault, or, as it has been said, the obstructiveness 
of one or other of the parties ; it may be attributed, as seems 


(1) (1824) 4 D. & R, 814, 27 R, B, 512, 
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more probable in the circumstances of the case, to the fact 
that the arbitrators were hopelessly at variance, and were not 
inclined to consider the matter further. At any rate, there is 
no room for the application of the doctrine recognized in Mees 
v. Waters (1), Hawkesworth v. Brammall (2), that an award will 
not be set aside if the question undecided was not notified to the 
arbitrator as a matter in difference, or the parties showed by 
their conduct that they did not mean him to decide it. In 
our opinion, there has been no valid adjudication upon the 
questions raised in the fifth issue; and it is still open to the 
parties in the present litigation to have the accounts taken, 
and the assets and liabilities, ascertained. Tais, however, must 
be done on the footing that the questions raised in the first four 
issues have been finally decided, if the fourth objection taken by 
the defendants ultimately fails. If that objection prevails, the 
award in its entirety will cease to be operative, and every 
question in controversy between the parties will be set free 
for discussion. Tne fifth ground urged by the defendants must 
consequently be sustained. 

In so far as the appeal preferred by the plaintiff is concerned, 
it has been argued that the decree made by the District Judge 
is incomplete, and that he has erroneously refused to decide 
various questions which are covered-by the issues and called 
for determination by the Court. In our opinion, this contention 
is manifestly sound. The learned District Judge has entirely 
misconceived the nature and scope of this suit. He describes 
it in his judgment as a suit to enforce an award under clause 
20 of the second Schedule of the Civil Procedure Code. An 
examination of the pleadings shews that the scope of the suit is 
of a much wider description. The plaintiff seeks to establish 
his right to the properties in dispute, for partition, for possession, 
for accounts and for other incidental reliefs. According to 
him, some of the points in controversy between the parties have 
been settled by the arbitrators, and to that extent cannot be 
‘reopened Bhajahari v. Beharylal(3); but the other matters 
still require adjudication by the Court. But it is not the case 
of either party that the award has conclusively settled all 
matters in controversy between them. The learned District 
Judge further appears to have thought that the remaining 
questions could be decided in execution proceedings. This, 


C1) (1847) 16 M. & W. 263. 
(2) (1840) 5 My. & Cr. 281. 
(3) (1906) 4 0. L. J, 162; I. L, R, 33 Cale, 881. 
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also, is clearly erroneous. The questions which arise between 
the parties must be decided in the suit itself, and appropriate 
reliefs given by the decree. Tne validity of this objection of 
the plaintiff has not been seriously contested by the defendants, 
and, in our opinion, there is no answer to it. 

The result, therefore, is that both the appeals must succeed, 
and the decree of the District Judge must be set aside. The 
case will be remanded to him in order that he may first take up 
the question of misconduct of the arbitrators and the umpire 
raised in the fifteenth paragraph of the written statement 
read with the fourth issue and the applications of the defendants, 
dated the 17th and 24th January, 1910. The parties will be 
allowed to adduce evidence upon this matter. If it is decided 
in favour of the defendants, the whole of the award must be 
treated as invalid and inoperative in law. The questions in 
controversy between the parties will then be decided upon 
evidence as if no award had ever been made. In this 
contingency, it has been mentioned to us, that the pleadings 
and issues may require amendment ; we therefore direct that 
if the award is declared invalid, the Court will give an 
Opportunity to the parties to have the pleadings and issues 
amended, and will try out the suit onthe merits. If, however, 
the objection taken by the defendants on the ground of mis- 
conduct, as stated in their application of the 24th January, 
1910, fails, the suit will be tried out onthe merits on the 
footing that the questions raised in the first four issues before 
the arbitrators have been definitely settled by them; that is, 
frst, that the parties are not members of a joint family ; secondly, 
that the Bettiah Kothi and its appurtenant properties were the 
joint properties of Hari Ram and Sri Ram ; ¢hird/y, that Mahal 
Mangarpal was acquired with common funds and was joint 
~property ; and fourthly, that the movable properties were jointly 
owned by the parties. These questions, and these questions 
alone, will be taken to have been finally decided by the 
arbitrators ; all other questions which arise on the pleadings 
in this suit and are covered by the issues, must be determined 
on evidence, and a final decree made. 

We may add that, obviously, the proceedings before the 
arbitrators have been more expensive than beneficial to the 
parties ; and, now that a question arises as to their legality, 
possibly the parties may find it to their advantage to come 
to an agreement that the award should be treated as inoperative, 
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and all questions in controversy, submitted to the decision of 
the Court. The hope expressed by the parties in their sub- 
mission that reference to arbitration would enable them to 
avoid “great expenditure and improper delay” has certainly 
not been realised. 

As both the appeals have succeeded, there will be no order 
for costs in this Court. The costs incurred in the Court below, 
up to the present stage, will abide the result. 


A. T.M. Appeals decreed. 


Before Mr. Fustice Holmwood and Mr. Fustice D. Chatterjee. 


RAMJIRAM AND ANOTHER 
v. 
SALIGRAM.* 
Receiver-—Civil Procedure Code ( Aot V of 1908), O. 40, R. I— Partition suit— 
Defendant heeping plaintiff out of possession. 

Order 40, Rule 1 of the Code of Civil Procedure conforms with Order 50, 
Rule 6 of the English Courts which embodies section 25, sub-section (8) of the 
Judicature Acts, with a slight change of ‘and’ for ‘or’. Hence the Courts 
here have the same discretion in questions of the appointment of a Receiver 
that the Courts in England have. 

Where it was found asa fact ina suit for partition that the defendant 
was keeping the plaintiff out of possession of property to which he was admit- 
tedly entitled : . 

Held, it was sufficient {ground for placing the property in the hands of a 
Receiver, 

Porter v, Lopes (1) referred to. 


Appeal by the Defendants. 

Order appointing Receiver in a suit for partition and 
account. 

The material facts and arguments appear from the judgment. 

Messrs. Garth and B. Chakrabarti and Babus Lachmi 
` Narain Singh and Surendra Nath Ghosal for the Appellants. 

Dr. Rash Behari Ghose and Moului Mahammad Mustafa 
Khan for the Respondent. Cc. A.V. 

The judgment of the Court was delivered by 

Holmwood J.—This is an appeal from the order of the 
District Judge of Patna appointing Receivers in a suit for 
partition and accounts. It appears that there were two uterine 
brothers named 


* Appeal from Original Order No. 480 of 1909, with Rule No. 3866 of 1909, 
against the order of C. W, E. Pitter, Esq., District Judgeof Patna, dated the 


13th September, 1909. 
(1) (1877) 7 Ch. D. 858, 
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Babu’ Hariram ~ & Babu Sriram 
Babu Baldeoram Babu Rajaram . 
| 
Saligram, Plaintiff ; Ramijiram, Def, 1 


Bhagwat Persad 


Babooaram, Def, 2 


and the above table shows the relationship of the plaintiff 


and defendants. After the death of Babu Buldeo Ram a dispute 


arose between the two branches of the family as to whether they 


were joint or separate. Byan agreement dated the 27th Septem- 
ber 1907, this dispute was referred to arbitrators, Babu Govind 
Chandra Mitter and Babu Gangadhar Das, vakils of the Patna 
Court with a provision for consulting an umpire and abiding by 
the opinion of the -arbitrators with whom the umpire should 


-agree. For the purposes of this case Mr. Sinha then standing 


Counsel was eventually referred toas umpire as regards some 
minor points of difference between the arbitrators and he upheld 
the findings of Babu Gobind Chandra Mitter on all points. , 
Inthe meantime Babu Rajaram died and his son Babu 
Ramjiram chose to impugn the position of the Hon’ble Mr. Sinha 


as umpire. But Babu Gangadhar Das appears to have held that 
there was no complete award while Babu Gobind Chandra Mitter 


held that there was. . . 2 
The upshot of the dispute was that further proceedings in 
the arbitration which would have resulted in an amicable division 
of the property were dropped and the first party, Babu Saligram 
Singh brought a suit to have the award specifically enforced and 
‘partition in equal shares made. ; 
It appears that Babu Rajaram had always managed the family 


properties and it is alleged that since his death such properties 
‘are in the hands of his son Ramjiram. : 


Various acts of neglect on his part are alleged but the main 
ground of the application for the appointment of a Receiver in 


this case is the fact that Saligram can get. no funds from the 


estate either for the maintenance of his family or for setting the 
affairs of the estate to one-half of which the arbitrators have 
declared him entitled. - 

It appears that with certain reservations as to a partnership 
business which seems to be in abeyance owing to this unfortunate 
quarrel and other matters the claim of Saligram is admitted, but the 


„attitude of Ramjiram has clearly had the result of cutting off all 


supplies from Saligram’s branch of the family. Under these cir- 
cumstances the learned Judge was of opinion that this is eminently 
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a proper case for the appointment of a Receiver, but he appears 


to have based his decision on the recalcitrant attitude of the ~ 


objector in not admitting the validity of the award and this is 
one of the grounds of the appellant’s contention before us that a 
Receiver should not be appointed. But we find that the real 
ground of the order is the fact that the appellant is keeping 
the plaintiff out of possession of property to which he is admit-. 
tedly entitled and this the Judge finds is a sufficient ground for 
placing the property in the hands of a Receiver. The main con- 
tention of Mr. Garth is that this is not a sufficient ground and he 
contends that the principles which have governed these cases for 
many years under the Code of Civil Procedure of 1882, must 
still continue and that it would be extremely dangerous to alter 
the settled practice of the Courts in Bengal by a too liberal 
interpretation of Rule 1, Order 40 of the present Code. 

Under the old law it was laid down that in any case it must 
be shown that the property should be preserved from waste and 
alienation : Chandidat Fha v. Padmanand Singh (1), and it is 
contended that the words “just and convenient ” in the present 
Rule cannot be read as removing the safeguards under which 
such orders have always been made heretofore. A second branch 
of the contention is that sub-clause (2), Rule 1, Order 40 contains 
a similar proviso as the old Code, (section 508) that nothing in the 
rule shall authorise the Court to remove from the possession or 
custody of property any person whom any party to the suit has 
not a present right so to remove and on the authority of 
Poreshnath Mookerjee x. Omerto Nauth Mitter (2) in a partition 
suit “ Property the subject of the suit ” in section 503 of the 
old Code means the whole joint estate and that therefore the 
plaintiff respondent has not present right to have half the pro: 
perties in which he admittedly has a half share released from the 
management and control of Babu Ramjiram, who is in possession 
of them in succession to his father Babu Rajaram who admittedly. 
held them as manager for the whole family. 

But the words “ property the subject of the suit ” find nd 
place in Order 40, Rule 1, ‘and the only point we have really to 
consider upon this part of the case is whether there has been å 
substantial change in the law so asto give the Courts in India 
the same wide discretion as the Courts of Equity in England 
have had since the passing of the Judicature Act. 

We think that the fact that the rule as-amended has been 


(1) (1895) I. L, R, 22 Cale. 459. (1) (1890)-1. L, R, 17.Cale, 614 
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OIvII, brought into conformity with Order 5o, Rule 6 of the’ 
1909. English Courts which embodies section 25, sub-section (8) of the 
Ramjiram Judicature Acts, with a slight change of" and ” for or’ which 
% does not affect this case in any way, must lead us to hold that 
Saligram, 


aan we have now precisely the same discretion in question of the 
“Holmwood, J. appointment of a Receiver that the Courts in England have. We 
. do not for one moment desire to hold that the principles of care 
and caution in passing such orders, which in ordinary cases 
necessitate an enquiry into the question of waste or alienation 
have ceased to govern the practice of the Courts in India, but 
the very form of the objection to our interference under sub- 
clause (2) read with the decision in Poreshnath’s case above re- 
ferred to (1) illustrates the fact that there are cases, of which parti- 
tion is notably one, where the limitations of the old rule would 
lead to an zmpasse and preclude justice being done. To get rid 
of these disabilities and to give the Court power to do justice and 
consult the convenience of parties in cases where there may not 
be any proof of actual waste but where one of the parties is being 
kept out of all the property on the ground that nothing can be 
delivered to him until a complete partition is made seems to us 
the clear and obvious meaning of the law as it now stands 
amended. We are strengthened in this conclusion by the finding 
of Jessel M. R. in Porter v. Lopes (2) where it appears that the 
learned Master of the Rolls considered that under the Judicature 
Acts, 1873, section 25, sub-section (8), the Court had jurisdiction 
to appoint a Receiver until the trial in actions for partition, 
although there was no exclusive occupation. 

It is contended by Mr. Garth that this dictum is obiter but 
we find on reading the report that it must have been a decision 
ona preliminary objection which arose when the motion first 
came before the Court that there was no exclusion by the plaintiff 
of the defendant the co-owner and therefore the application for 
appointing a Receiver would not lie. It appears to have been 
conceded that if there were an exclusion the Court had jurisdic- 
tion to appoint a Receiver. 

As the provisions of the Judicature Acts have been sub- 
stantially incorporated in Order 40, Rule 1, we have no hesitation 
in following this very high authority. 

We can therefore have no doubt that on the merits of the 
case this is, as the learned Judge in the Court below has held, 
eminently a proper case for the appointment of a Receiver. 


(1), (1890) I. L. R, 17 Calo. 614. (2) (1877) 7 Ch, D. 358,- 
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But there are certain subsidiary objections taken by 
learned counsel for the appellants with which we must 
briefly deal. 

One of these is that the appointment of the two learned 
vakils of the Court as Receivers where a large banking business 
has to be carried on is not an arrangement that can be supported 
either on the grounds of justice or convenience. But we find from 
the record and pleadings of the parties that this business even if 
it has not been formally wound up is in complete abeyance and 
that the Receivers will have nothing to do with the manage- 
ment of it. 

Another and more substantial. objection is that the Receivers 
have had their remuneration fixed at 10 per cent. on account of the 
gross collections. This, in an estate whlch is not wholly zemindari 
and in which the Receivers are liable to have large sums like the 
Rs. 44,000 referred to in the pleadings paid in by former clients 
of the firm and to make and receive transfers of other large sums, 
is a very excessive remuneration. 

We are of opinion that the Receivers should get 10 per cent. 
on the gross collections from tenants and occupiers as regards 
the zemindari only and out of this they should defray the expenses 
of collection and as regards anysum received or transferred in 
cash not-in payment of rents due to the estate we fix their 
remuneration at 2 per cent. 

The last point we have to deal with arises on the connected 
Rule issued in-this case which was heard with this appeal. The 
order of the Judge directing that Rs. 21,000 should be paid to 
the plaintiffs respondents as arrears of their maintenance for 14 
months is impugned by the appellant on the ground that no order 
has been passed enabling him to receive any arrears of mainten- 
ance. Probably the Judge thought that he had paid himself out 
of the proceeds of the estate which had been all along in his hands, 
but the fact remains that he did not ask the Judge to make any 
similar order in his behalf and it is perfectly open to him to 
ask for it now if- he has not already received it. The order as 
regards the plaintiff respondent appears to be fair and reasonable. 

For all these reasons the appeal is dismissed with modification 
we have directed in the Receiver’s remuneration and the Rule is 
discharged with costs. There will bea single hearing fee of 15 
gold mohurs to be paid out of the estate to the respondents. 

Let the records be sent down without delay. 

AT, M Appeal dismissed ; decree modified ; Rule aischargea, 
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‘Before Mr. Fustice Mookerjee. 


PANCHU MANDAL 
U. 
CHANDRA KANT SAHA* 


Res judicata—First suit for rent, subsequent suit for title—Procedure 
to be observed in question of res judicata, 


_ Where the sole question raised in answer toa suit for rent was whether 
the plaintiff was entitled to the land as stated by him or whether the defendant, 
was the beneficial owner as alleged by him : 

Held, that the decision on the point operated as res judicata, in a 
subsequent suit brought for declaration of title to the same land. 

Sahadebd Dhali v, Ramrudra Haldar (1) followed. 

_ In order to decide the question of res judicata, the Court has to look to 
the pleadings and judgment to ascertain what the matter in controversy really 
was and what was the decision actually given. It is not necessary that an 
issue should be formally raised. 

An estoppel is not confined to the judgment but extends to all facts 
involved in it as neoessary steps or ground work, and the judgment operates 
by way of estoppel as regards all the findings which are essential to sustain 
the judgment, : 
~ Lilabati v. Bishun (2) followed. 


Appeal by the Plaintiff. 
Suit for declaration of title to immovable property. 


The material facts and arguments appear from the judgment. 
Babu Narendra Kumar Basu for the Appellant. 

Babu Manindra Nath Sircar for the Respondent. 

The judgment of the Court was as follows: 7 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
-in an action for declaration of title to immovable property. The 
‘case for the plaintiff is that the disputed property originally. 
‘belonged to him ; that in execution of a decree against him the 
property was purchased by a man named Jaladhar, and that 
‘on the gth ‘September, 1899, Jaladhar executed a conveyance. 
“in favour of the defendant Chandra Kanta to whom the plaintiff 
‘gave a kabuliat on the 15th June, 1900. The plaintiff asserts 
‘that the conveyance in the name of Chandra Kanta was really 
; * Appeal from Appellate Decree No. 988 of 1907, against the deoree of 
J. N. Ghose, Esq., District Judge of Nadia, dated the 25th February, 1907, 


-reversing that of Babu Mahendra Nath Dutt, Munsiff of Meherpur, dated the 
Bist August 1906. 


Note —-No appeal was preferred against this judgment under Sec. 15 of the 
Letters Patent, j ‘ 
(1) (1906) 10 0. W. N. 820. 
(2)3(1907) 6 C, L. J. 621 (630). 
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executed for his “benefit and that the kabuliat which he himself” 


executed in favour of Chandra Kanta represented a fictitious 
transaction. The cause of action alleged by the plaintiff is that 
the defendant brought an action for rent against him on the 
basis of the kabuliat in respect of the years 1309 and 1310 and 
a portion of the year 1311, and that in that suit he denied the 
relationship of landlord and tenant and unsuccessfully contended 
that the purchase made in the name of Chandra Kanta was really 
for his benefit and that the kabuliat was a benami transaction. 
He, therefore, seeks for a declaration in the present litigation 
that the disputed land is his property and asks for cancellation 
of the decree in the rent suit. The defence substantially is that 
the question now raised is res judicata. The defendant further 
pleads on the merits that he was the person beneficially interested 
under the conveyance and that the plaintiff was his tenant under 
the lease of the 15th June, 1900. 

The Court of first instance held that the matter in controversy 
was not ves judicata inasmuch as the question of title had been 
decided only incidentally in the suit for rent. Upon the merits, 
that Court held that the plaintiff had satisfactorily made out his 
allegation and in this view of the matter gave the plaintiff a 
decree which declared that the conveyance was for his benefit 

_and that the lease was a benami transaction. Upon appeal the 
learned District Judge has held that the question of title is 
res judicata, and in this view he has declined to discuss the 
merits of the case. 

The plaintiff has now appealed to this Court and on his 
behalf it has been argued that no-express issue was raised upon 
the question involved in this suit in the action for rent; and 
that whatever question was raised there, must be taken to have 
been raised only incidentally and that in any event there was 
no direct decision by the Court upon any of the questions now 
in controversy. In support of this contention reliance has been 
placed upon the decision of this Court in the case of Nitya Nunda 
Sarkar v. Ram Narain Das (1) and reference has also been 
made to some observations in the judgment of this Court in 
Sahadeb Dhali v. Ramrudra Haldar (2). In my opinion, 
there can be no question that the view taken by the District 
Judge‘ is correct. 

The principle applicable to cases of this description was 
accurately laid down in the case of Sakadeb Dhali V. Ramrudra’(2). 

(1) (1901) 60. W. N.66 (2) (1906) 10 0. W, N. 820, 
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Pancha Mandal divided into two classes. In one class of cases, the tenant may 

Gece a, Sia deny the relationship of landlord and tenant on the ground 
i that he himself is the owner of the property and that conse- 
Honkerieg, ts quently he is not bound to pay any rent to the plaintiff who sets 
himself up as landlord. To this class of cases belong the 
decisions in Radhamadhub Holdar v. Monohur Mukerji (1) and 
Kasiswar Mukhopadhya v. Mohendra Nath Bhandari (2). In 
this class of cases, the question directly in issue between the parties 
is whether the land belongs to the plaintiff or to the defendant. 
If the Court which has seizin of the action for rent goes into the 
matter in controversy and gives a decision upon the question 
of title and if the decision on the question of title is necessary ` 
forthe decision of the suit, it cannot be disputed that the 
decsion operates as res judicata in a subsequent title suit.’ In the 
second class of cases, the defendant may deny the relation- 
ship of landlord and tenant on the ground that although 
he is a tenant, he is the tenant not of the plaintiff but of a 
stranger to the suit; or he may plead that the tenancy has 
terminated or he may allege any other similar ground in answer 
to the claim for rent. To this class belongs the decision in 
Srihari Banerjee v, Khitish Chandra Rat Bahadoor ( 3) and . 
possibly also Nitya Nunda Sarkar v. Ram Narain Das (4). The 
learned vakil for the appellant has laid considerable stress upon 
the case last mentioned and has argued that there is no subs- 
tantial difference in principle between the case then before the 
Court and the case now before me. I am of opinion that the case 
relied upon does not purport to lay down any general principle, 
but if it does lay down any general principle inconsistent with 
the decision of their Lordships of the Judicial Committee in 
Radhamadhub Holdar v. Monohur Mukerji (1), I must say with 
all deference to the learned Judges who decided that case, that it 
is not binding on thisCourt. The particular passages upon which 
reliance has been placed by the learned vakil for the appellant 
are to the following effect. In one place the learned Judges 
observed that the suit was not barred by ves judicata because 
the former suit was only a rent suit and the Full Bench decision 
laid down that a decision in a suit brought for rent by a plaintiff 


- (1V (1888) I. L. B. 15 Cale, 756. (3) (1897) I. L R. 24 Calo, 569. 
` (2) (1897) I. I, R, 25 Cale, 136. (4) (1901) 6 C. W. N. 66. 
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against a person who is alleged to havé been his tenant in respect _ Olvin, 


of certain land does not operate as res judicata in a subsequent 1909. 
suit brought by the same plaintiff for establishment of his title Pancha Mandal 
to the land. If we turn for a moment to the decision of the Full 
Bench in the case of Dwarkanath Roy v. Ram Chand Aich (1) 
it will be seen that it does not lay down any such compre- 
hensive rule of law. Then again in another passage the learned 
Judges observed that because the issue in the previous suit was 
“does the relationship of landlord and tenant exist between the 
parties”, therefore, the question of title was not directly and 
substantially in issue between the parties in the previous suits 
If this be taken as a general statement of arule of law, it would 
be undoubtedly open to just criticism in view of the decision 
of their Lordships of the Judicial Commitee to which I have 
referred, as also of the decision of this Court in the case of 
Kasiswar Mukhopadhya v. Mohendra Nath Bhandari (2). But 
taking the judgment as a whole, I do not read it as laying down 
any hard and fast rule of law applicable to all suits for rent. 
The learned Judges seem to have held, upon the decision of the 
Court which tried the suit for rent, that the particular case did not 
directly and substantially raise a question of title, and that in any 
event the question of title was only incidentally enquired into 
in the suit for rent. The judgment in that suit for rent is not 
before me nor indeed was it before the learned Judges who 
decided that case, and they appear to have decided the question of 
res judicata on the basis of an abstract of the decision ‘in the 
rent suit given in the judgment of the District Judge in the 
title suit. I am therefore not in a position to decide what was, 
the scope of the decision of the Court which decided the rent 
suit in that case; nor is any such decision necessary for the 
purposes of the case before me. The judgment in the rent suit, ee 
with which we are immediately concerned here, is before this sees 
Court, and an examination of that judgment makes it manifest 
that not only was the question of title directly and substantially ae 6 
in issue between the parties but that that was the only question 
in controversy between them. The sole question raised in, 
answer to the suit for rent was whether’ the plaintiff -was 
entitled to the land as stated by him or whether the defendant 
was the beneficial owner as alleged by him. The learned vakil 
for the appellant contended that as the only point for deter- 
mination was stated to be whether the relationship of landlord. 

(1) (1899) I. L. R 26 Calc. 428. (2) (1897) I L. R. 25 Cale, 136,, ` 
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and tenant existed between the parties it must be taken that the 
question of title was not in controversy. I am unable to uphold 
this contention as sound. What the question in controversy 
was must be decided upon the particular question raised in that 
suit. No general rule on the subject can be laid down. It was 
next suggested that there was no issue raised upon the question 
of title. But it has been repeatedly held that it is not necessary 
that an issue should be formally raised. In order to decide the 
question of res judicata, we have to look to the pleadings and 
judgment to ascertain what the matter in controversy really was 
and what was the decision actually given. As was observed 
by this Court in Zdlabati Misrain v. Bishun Chobey (1), an 
‘estoppel is not confined to the judgment but extends to all 
facts involved in it as necessary steps or ground work, and the 
judgment operates by way of estoppel as regards all the findings 
which- are essential to sustain the judgment. This principle 
has been recognised by their Lordships of the Judicial Com- 
mittee in Pahalwan Singh v. Maharaja Muheshur Buksh (2) 
and by the Supreme Court of the United States in United States 
v. County Court (3). Judged by this test the appellant has no 
case whatever. The finding upon the question of title in the 
rent suit was essential to sustain the judgment of the first Court. 
Without that finding it would be impossible to give a decree 
in favour of the plaintiff. Judged, therefore, from every point of 
view, the decision of the District Judge upon the question of 
res judicata must be deemed correct. The appeal consequently 
fails and is dismissed with costs. 

A. T. M. Appeal dismissed. 


(1) (1907) 6 O. In» J. 621 (630). (2) (1872) 12 B. L. R. 391. 
(3) (1886) 122 U. S. 306. 
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Before Sir Lawrence Fenkins, Kt, K. C. T. E Chief Fustice and 
Mr, Fustice Coxe. 
ASIMODDI SHEIKH 
v. 
PRAN MOHINI DASI AND OTHERS." 
Civil Procedure Code (Act Vof 1908), Rule 89, Rule 92, Order 21, Rule 1, 
Cl (j), Order 43, Secs. 2(2), 104, Sub-sec. (2)—Application to set 


aside sale on deposit, disallowance of —Appeal, if lies against order—Ciril 
Procedure Code (Act XIV of 1882), Secs 244, 310A, 312—Old Code, if of 


any assistance now—Second appeal, if lies. 


* Appeal from Order No. 583 of 1909, being appeal against the order of 
Babu Radhanath Sen, Subordinate Judge, first Court, of Jessore, dated the 


“27th September, 1909, affirming that of Babu P. N. Bhattacharjee, Munsiff, 


first Court of Jhenidah, dated the 15th March, 1909. 


Vou. XIV.) HIGH COURT. 


An appeal lies, under Order 43, Rule J, clause (j) from an order under 
Rule 92 of Order 21, refusing to set asidea sale on deposit under Rule 89 of 
Order 21 and confirming thesale, but as provided in section 104, sub-section (2), 
of the Code of Civil Procedure, no second appeal lies from any order passed in 
appeal under this section. 

Decisions under the Code of Civil Procedure Code (Act XIV of 1882) in 
relation to section 310A, are of no assistance, as the basis on which the 
decisions of the Court under that Code proceeded no longer exists. 

Appeal by the Petitioner. 
Application to set aside a sale on deposit under Rule 89 


of Order 21 of the Code of Civil Procedure. 


The facts of the case appear from the judgment. 

Babu Hara Chandra Chakrabarti for the Appellant. 
Babu Mohkiny Mohan Chakrabarti for the Respondent. 
The judgment of the Court was delivered by 


Jenkins C. J.—This case comes before us by way of appeal 
from an appellate order, anda preliminary objection has been 
taken that no appeal lies. The application which has resulted 
in this appeal arises out of Rule 89 of Order 21 of the Civil 
Procedure Code of 1908. The application under Rule 89 was 
disallowed, and the Court, as required by Rule 92 made an 
order confirming the sale, Thereupon, the sale became absolute. 
From such an order an appeal lies under Order 43, Rule 1 
clause (j) which provides that an appeal shall lie from an order 
under Rule 92 of Order 21 setting aside or refusing to set aside 
asale. Section 104 sub-section (2) provides that no appeal shall 
lie from any order passed in appeal under this section, and 
among the orders that come within the operation of that sub- 
section is any order made under rules from which an appeal 
is expressly allowed by the rules. An endeavour has been made 

` to escepe from this clear provision of the law by the help of 
decisions under the Code of 1882 in relation to section 310A. 
But they are of no assistance. To begin with section 310A 
(which corresponds with Rule 89 of Order 21) did not come 
within the operation of section 312, whereas rule 89 comes 
within the operation of Rule 92, and so the basis on which the 
decisions of the Court under the old Code proceeded no longer 
exists. The decisions as to the appealability of orders under 
section 310A, rested on the view that orders ‘under that section 
were inthe majority of cases orders determining a question 
mentioned or referred to in section 244 and therefore were 
decrees, from which there would be an appeal and second 
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But this view was dependant 
was 


appeal in appropriate conditions. 
on the circumstances that an order under section 310A, 
not specified in section 588 as an order from which an appeal 
would lie as an appeal from order. This has been changed 
under the Code of 1908, for though it is-provided by section 
2(2) that a decree shall be deemed to include the determina- 
tion of any question within section 47 -(corresponding with 
section 244 of the Code of 1882) the definition goes on to 
provide that it shall not include any adjudication from which 
an appeal lies as an appeal from an order. But an appealdoes 
not lie as an appeal from order from an order made on an 
application under Rule 89 of Order 21. 

In this view it is unnecessary to consider the further 
ground urged against this appeal, for I hold for the reasons, I 
have stated that the preliminary objection taken on behalf of 
the respondents must prevail, and that this appeal must be dis- 
We fix the hearing fee at two gold mohurs. 


Appeal dismissed. 


missed with costs. 
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Before Mr. Fustice Chitty and Mr. Fustice N. Chatterjee. - 
a JAIWANTI KUMRI 


v. 
GAJADHAR UPADHYA AND OTHERS.* 

Guardian and Wards Act (VIII of 1890), See. &—Power of Court to appoint 
a guardian of minors, except on application—Nazir of Court, appointment 
of, as guardian, if proper—Purdanashin ladies, appointmen of, if proper 
— Security. 

A Court has no power to make an order appointing a guardian of minors 
except on a substantive application. 

The appointment of the Nazir of the Oourt as guardian of the property of 
the minors, in the form of a permanent order, though intended to havea 
temporary effect, is vltra vires. 

The mere fact of the mother of the minors, one of the applicants for 
appointment as a guardian, being a purdanaskin lady, is no obstacle to her 
being appointed guardian. A purdanashin lady may not be able to personally 
supervise the management of the property, but the sole custody of the property 
and its due administration may be sufficiently guaranteed by security being 
taken from the proposed guardian by the Court. 


Appeal by the applicant. 
Application for appointment as guardian ‘of the Ea 


of her minor sons. 


* Appeal from Order No. 608 of 1910, being an appeal against the order of 


T. ©, Twidell, Esq., District Judge of Bhagulpore, dated the 6th December 1910, 


Von. XIV.) HIGH COURT. 


The facts of the case appear from the judgment. 

Dr. Rash Behary Ghose and Babus Kshetra Mohan Sen and 
Fogendra Nath Dutt for the Appellant. 

Babus. Dwarka Nath Chackravarty and Lal Mohan Ganguly 
for the Respondents. 

The judgment of the Court was delivered by 


Chitty J.—This is an appeal by Mussammat Jaiwanti Kumri 
from an order of the learned District Judge of Bhagulpore 
refusing her application to be appointed guardian of the pro- 
perty of her minor sons Babu Jogdish Prosad'and Babu Jogessor 
Prosad, 

It appears that along with the petition of Mussummat 
Jaiwanti Kumri, the mother of the minors, the District Judge 
had before him a petition of Mussammat Champabati Kumri, 
the grandmother of the minors, that she should be appointed. 

On the 22nd of November 1910, the ladies were agreed 
that Babu Dalip Narain Singh should be appointed gúardian 
of the property of the minors. That gentleman was asked 
whether he would undertake the charge but he declined. The 
learned District Judge then without holding any enquiry iuto 
the respective merits of the applications of the mother and the 
grandmother made an order which is in form a permanent 
order but which from his letter wóuld appear to be a temporary 
order, appointing the Nazir of his Court to be the guardian of the 
property of the minors. He appointed the mother Mussammat 
Jaiwanti Kumri to be the guardian of the person of the minors, 
and to that no objection is taken : —It is conceded by the learned 
pleaders for both the ladies that the District Judge’s order 
cannot possibly stand. A Court has no power to make an 
order appointing a guardian of minors except on a substantive 
application (see section 8 of the Guardian and Wards Act, 1890). 
The appointment therefore of the Nazir was wlira vires. 

With regard to the refusal of Mussammat Champabati 
Kumri’s application, she has filed no appeal against the order 
ofthe learned District Judge, and there is, therefore, no applica- 
tion of hers at present before the Court. With regard to the 
application of Mussammat Jaiwanti Kumri, the mother, it is 
not seriously contended that there ought not to be a proper 
enquiry into her case. Section 13 distinctly prescribes that 
“on the day fixed for the hearing of the application, or as soon 
‘afterwards as may be, the Court shall hear such evidence as may 
be adduced in support of or in opposition to the application,” 
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The learned District Judge has as yet taken no evidence on either 
side. In his order of the 22nd of November he remarks that 
“both the ladies are purdanashins and are for that reason not 
very suitable guardians for a large property like that in question 
in this case.” We ought to point out that the mere fact of 
the mother being a purdanashin lady is no obstacle to her being 
appointed guardian. It is true that a purdanashin lady may 
not be able to personally supervise the management of the 
property, but the safe custody of the property and its due 
administration may be sufficiently guaranteed by security 
being taken from the proposed guardian by the Court. The 
grandmother Mussammat Chumpabati Kumri has made very 
definite allegations against her daughter-in-law in her petition 
of objection. Those should be enquired into by the District 
Judge, recording the evidence on both sides. 

With these remarks we set aside the order of the learned 
District Judge and send down the case for him to deal with 
the application of Mussammat Jaiwanti Kumri on the merits. 

Each party will bear their own costs of this appeal. 

We direct that the record be sent down at once. 

H. P. C. Case remanded, 


‘CIVIL RULE. 


Before Mr, Fustice Mookerjee and Mr, Fustice Carnduf. 
BEGG DUNLOP & Co., AND ANOTHER 


v. í 
JAGANNATH MARWARI * 


Debt, attachment of—Civil Procedure Code (Act V of 1908), O, 21 R. 46— 
Debt payable by non-resident outside jurisdiction—Egecuting Oourt, power 
of, to execute decree outside jurisdiction—Precept, object of. 


Jt is not competent toa Court, in execution of a decree for money ta 
attach at the instance of the decree-holder, a debt payable to the judgment- 
debtor by a non-resident, outside the jurisdiction. 

One of the exceptions recognised to the general rule that no Court’can 
execute a decree, in which the subject-matter of the suit or of the application 
for execution is property situate entirely outside the local limits of its 
jurisdiction, is in cases of decrees for sale of mortgaged properties ; others 
have been recognised by the néw Civil Procedure Gode in cases of attachment of 

“* Civil Rule No. 5010 of 1910, against the decision of Babu Bankim 


Quunder Mitra, Subordinate Judge of Burdwan, dated the 19th September, 
10, 


Vou. XIV.) . HIGH COURT. 


salaries of public officers under Order 21 Rule 48 and of sale of an entire estate, 
situated within the local limits of the jurisdiction of more Courts than one, 
under Rule 3 of Order 21. 


Obiter: The object of a precept is to enable a decree-holder to obtain an 
interim attachment, where there is ground to apprehend that he may otherwise 
be deprived of the fruits of his decree. 

Application for revision by the Objectors. 
Objection as to jurisdiction of a Court to issue prohibitory 
order outside jurisdiction. 


The material facts and arguments appear from the judgment. 
Mr. B. C. Mitter and Babus Manmatha Nath Mookerjee and 
Satis Chunder Sen for the Petitioners. 
Babu Surendra Nath Ghosal for the Opposite Party. 
C. A. V 
The judgment of the Court was delivered by 


Mookerjee J.—The Court is invited in this Rule to consider 
the legality of an order, by which the Subordinate Judge has 
directed attachment of a debt payable outside its jurisdiction. 
The circumstances, under which the attachment has been made, 
have not formed the subject of controversy before us. The 
decree-holder opposite party, one Jagannath Marwari, held a 
decree for money against one Rowland Hill, now deceased. Upon 
the death of the judgment-debtor, he sought to enforce the 
decree against his widow Annie Hill, as executrix to the estate 
of her husband. It appears that Rowland Hill was entitled to 
obtain a large sum of money from Messrs. Begg Dunlop & Co. 
and Messrs. Williamson Magor & Co., two firms of merchants 
carrying on business in the town of Calcutta. The decree, under 
execution, had been made by the Court of the Subordinate 
Judge of Burdwan, and the application for execution had, in 
the usual course, been presented to that Court. The decree- 
holder next applied for an order of attachment of a sum of 
Rs. 6,750, out of the amount alleged to be due to the judgment- 
debtor from the two firms just mentioned. The Subordinate 
Judge thereupon issued a prohibitory order, under Rule 46 of 
Order 2i of the Code of 1908, which was served upon the two 
firms, on the 13th. August, 1910. The firms filed an objection 
against the prohibitory order, amongst others, on the ground 
that the Burdwan Court had no jurisdiction to attach the 
money in their hands, as they carried on business in Calcutta, and 
the debt was also payable outside thé jurisdiction of the Court, 
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‘The Subordinate Judge, on the 19th September, 1910, overruled 
this objection, and held that he had power to issue a prohibitory 
order, under Rule 46, beyond the local limits of his jurisdiction. 
We are now invited to set aside this order on the ground 
that the prohibitory order was beyond the competency of the 
Court and that the Subordinate Judge had exercised a jurisdic- 
tion not vested in him by law. In support.of the Rule,. reliance 
has been placed upon the cases of Abdul Gafur. v. Albyn (1), 
Rango Fatram v, Balkrishna (2) and Sayadkhan v. Davies (3). 
Reference has also been made to the cases of Moonshee Hossien 
Ally v: Ashotosh Gangoolly (4) and Parbati Charan v. 
FPanchananda (5). In answer to the Rule, onthe other hand, 
reliance -has been placed upon the case of Zn re Hollick (6). It 
may be conceded that the observations of the learned Judges, 
who decided the case last mentioned, do tend to support the 
contention of the decree-holder, that it was competent to the 
Subordinate Judge to issue a prohibitory order upon a person, 
resident outside the jurisdiction of his Court, restraining him 
from paying a debt due to the judgment-debtor of the execution- 
creditor. This view, however, has not been accepted in the 
other cases upon which reliance is placed by the petitioner, 
and in the case of Abdul Gafur v. Albyn (1), the Court declined to 
follow the decision in Ju ve Hollick (6). Under these 
circumstances, and in view of the fact that the decisions 
mentioned turn upon the construction of the Codes of 
1859-and 1882, it is incumbent upon this Court. not merely to 
examine the provisions of the Code of 1908, which alone are. 
applicable to the case before us, but also to consider the question 
as one of principle. f l 

Section 38 of the Civil Procedure Code of 1908 provides 
that a decree may be executed either by the Court which passed, 
it or by the Court to which it is sent for execution, Section 39 
specifies the circumstances under which the Court, which passed: 
the decree, may, on the application of the decree- -holder, send 
it for execution to another Court. Clause (a) of this section 
provides, that a decree may be transferred, if the person, against 
whom the decree has been passed, actually and voluntarily 
resides within the local limits of the jurisdiction of the Court to 
which the decree is sent for execution. Clause (b) provides that 
(1) (190%) I. L. R. 30 Calo. 713. . (4) (1878) 8 C. L. R. 30. 


(2) (1887,1. L, R. 12 Bom, 44. ` (6) (1884) I. L. R. 6 All, 243. 
(8) (1903) I. L. R. 28 Bom. 198, (6) ©1868) 2B.L R 108,10 W. R. 447, 
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adecree may be transferred, if the judgment-debtor has not 
property within the local limits of the jurisdiction of the Court 
which passed the decree, sufficient to satisfy such decree, and 
has property within the local limits of the jurisdiction of the 
other Court. Clause (c) deals with the case of a decree for the 
sale or delivery of immovable property situated outside the 
local limits of the jurisdiction of the Court which passed it. 
These provisions of section 38, read along with those of sec- 
tion 39, plainly indicate the acceptance by the Legislature of the 
general principle that no Court can execute a decree in which 
the subject matter of the suit or of the application for execution 
is property situated entirely outside the local limits of its 
jurisdiction. This elementary principle was recognised by a 
Full Bench of this Court in Prem Chand v. Mokhoda (1). It is 
needless, for the purposes of the present case, to formulate the 
exceptions to this rule: it is sufficient to indicate that, in cases 
of decrees for sale of mortgaged properties, an exception has been 
recognised. Maseyk v. Steel (2), Kartick Nath v. Tilukdhari (3), 
Gopi Mohan v. Doybakt (4), Tincouri v. Shib Chandra (5) 
Latchman v. Maddan (6) and Fahar v. Kamini Debi (7), An 
exception has also been recognised by the new Code in cases 
of attachment of salaries of public officers under Rule 48, and 
of sale of entire estates situated within the local limits of the 
jurisdiction of more than one Court under Rule 3 of Order 21. 
Tt is mot necessary, however, as just stated, to attempt an 
exhaustive enumeration of all possible exceptions to the general 
principle. The sole question for consideration now is, whether 
the principle should be held inapplicable to the case of attach- 
ment of a debt payable outside the jurisdiction of the Court by 
a person who also resides beyond the local limits of such 
jurisdiction. 
Rule 43 of Order 21 provides the mode of attachment of 
movable property, other than agricultural produce, in possession 
of the judgment-debtor ; such attachment must be effected by 
actual seizure, and it is reasonably plain that the attachment 
can be so ‘effected only when the property is within the 
jurisdiction of the Court. Rule 46, then provides for the 
attachment of movable property not in possession of the 
judgment-debtor, including a debt not secured by a negotiable 
- i (1) (1890) I. L. R. 17 Oale. 699 1703). 
(2) (1887} I. L. R. 14 Calc. 681. (5) (1894) I. L. R. 21 Cale. 639. 


# (3) (1888) I. L. R. 15 Calo 667. (6) (1880) 1. L. R. 6 Cale. 513. 
(4) (1891) L L, R. 19 Calo. 13. (7) (1900) I. L, R, 28 Cale, 238, 
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pellet instrument. The attachment is to be effected by a written 
jon. order, prohibiting the creditor from recovering the debt, and 
the debtor from making payment thereof until further orders 
of the Court. A copy of such order must be affixed on a 
conspicuous part of the Court-house, and another copy sent to 
Mookerjee J. the debtor. It is further provided that a debtor so prohibited 
may pay the amount of his debt into Court, and such payment 

shall discharge him as effectually as payment to the party 

entitled to receive the same. The substance of the procedure, 

therefore, is that, upon the application of the decree- holder, the 

Court records an order which prohibits the judgment-debtor, 

who is the creditor of the debtor, from recovering the debt, and 

also prohibits the debtor from paying the debt to his creditor ; 

a. copy of the order is published..in the Court-house, and 

another copy is sent for communication to the debtor. I am 

unable to hold, on principle, that it is competent to a Court to 

issue such a prohibitory order upon a person, resident outside 

the local limits of its jurisdiction, in respect of property also 

beyond such local limits. If such a person disobeyed the order 

of the Court, and, in defiance thereof, made the payment, the 

Court would be powerless to enforce its order by proceedings in 

contempt. On the other hand, there is no geod reason why 

the decree-holder should not apply for transfer of the decree to 

the Court, within the local limits of which the garnishee, that 

is, the debtor of the judgment-debtor, resides. Two objections, 

however, have been suggested to the adoption of such a course. 

It has been contended in the frs¢ place, that the delay, which 

must necessarily take place before an order of transfer could be 

obtained, might prove fatal to the decree-holder, who might 

find. that the judgment-debtor had, in collusion with his debtor, 

received payment of the debt sought to be attached. The 

obvious answer is that the procedure of attachment under 

precepts, provided in section 46 of the Code of 1908, furnishes 

a speedy and effective remedy. The object ofa precept. is to 

enable a decree-holder to obtain an z#ferim attachment, where 

there is ground to apprehend that he may otherwise be deprived 

of the fruits of his decree. Section 46° expressly provides that, 

upon the application of the decree-holder, the Court, which 

passed the decree, may, whenever it thinks fit, issue a precept 

to any other Court which would be competent to execute 

such decree, to attach any property belonging to the judgment- 

debtor and specified in the precept ; ; and the Court, . to wench a 
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precept is so sent, shall proceed to attach the property in the 
manner prescribed in regard to the attachment of property in 
execution of a decree. This provision plainly indicates that the 
Legislature did not intend that a Court should directly attach 
property beyond the local limits of its jurisdiction. It has been 
argued, in the second place, that, if the contention of the 
petitioners prevails, two Separate orders would be required in 
respect of the same matter ; that is, an order by the Court, which 
passed the decree, upon the judgment-debtor prohibiting him 
from recovering the debt ; and an order by the Court, to which 
the decree has been transférred for execution, upon the debtor 
of the judgment-debtor prohibiting him from making payment 
thereof. This, in substance, was the argument which found 
favour with the learned Judges, who decided the case of Jn re 
Hollick (1). I do not feel pressed by the weight of this contention. 
The course suggested does not lead to any serious inconvenience, 
On the other hand, if the prohibitory order is issued by the 
Court which made the decree, to a person beyond the local 
limits of its jurisdiction, the order may prove infructuous if it is 
disobeyed and the Court may find itself powerless to enforce it. 
Under these circumstances, we are confirmed in‘the opinion, 
that it is not competent to a Court, in execution of a decree for 
money, to attach, at the instance of the decree-holder, a debt 
payable to the judgment-debtor by a non-resident outside the 
jurisdiction. Rule 48 of Order 21 also tends to support this 
view. Itis well known, that, under the law as it stood before 
the Code of 1908, it had been ruled that the salary of a public 
officer or railway servant could not be attached, unless the 
disbursing officer was within the local limits of the jurisdiction 
of the Court executing the decree, Rango v Balkrishna (2), 
Sayadkhan v. Davies (3) and Abdul Gafur v. Albyn (4). This 
led to considerable inconvenience in the execution of decrees, 
and put the decree-holder in many cases to needless expense. 
In view of the difficulty thus created, the Legislature has 
provided, in Rule 48 of Order 21, a less expensive, and, at the 
Same time,a more effective machinery for the execution of 
decrees against this class of judgment-debtors, Under the law 
as it now stands, the salary of a public officer, or a railway 
servant, or a servant of a local authority may be attached, 
whether the judgment-debtor or the disbursing officer is or is not 


(1) (1868, 10 W. R, 447, 9 B. L. R, A, C, 108. (8) (1903) I. L. R. 28 Bom. 198, 
(2) (1887) 1, L, R. 12 Bom. 44, (4) (1903) I. L, B, 30 Calo. 713, 
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` WU, À cuting the decree. The inference may, therefore, be legitimately 

Begg Dunlop & Co, drawn that the Legislature has provided a special rule in 

the case of certain judgment-debtors because Rule 46 does 
not entitle the execution- Court to attach a debt payable to the 

Mookerjea 7.  judgment-debtor by a non-resident outside the jurisdiction of. 

, the Court. The view we take of the principle applicable to this 
class of cases, is also supported by the decision in Moonshee 
Hossein Ally v. Ashotosh Gangoolly (1), which was accepted as 
good law bya Full Bench of the Allahabad High Court in 
Parbati Charan v. Panchananda (2). These cases support the 
view that a Court could not issue a prohibitory order, under 
section 268 of the Code of 1877, out of its own jurisdiction, We 
may further add that, as pointed by Mr. Justice Banerjee in 
Abdul Gafur v. Albyn (3), the contrary opinion indicated in Zz 
re Hollick (4), is really an obzter dictum, because there the order 
‘was made by the Monghyr Court, within whose jurisdiction the 
office of the disbursing officer was held at Jamalpur. With all. 
respect, therefore, for the opinion of the learned Judges who 
decided that case, we are unable to accept it as well-founded 
on principle. 
It is worthy of note that the view we have adopted is in 

harmony with the procedure followed both in England and 
America. In England, it is expressly provided in Rule 1 of 
Order 45 of the Rules of the Supreme Court, that an order: for 
attachment of a debt may be made only when the person indebted 
to the judgment-debtor of the execution creditor is within the 
jurisdiction of the Court. The same rule has been adopted in 
Ireland, where also Rule 1 of Order 45 of the Rules of the 
Supreme Court, Ireland, 1905, provides that, before a garnishee 
order can be obtained, it must be shown that the debtor of the 
judgment-debtor is within the jurisdiction. A similar view had 
been taken in Ireland even before the Judicature Act, Ireland, 
1877. i Thus, we find that in Martyn v. Kelly (5), it was accepted 
as settled law, that a debt could not be attached under the 
garnishee clauses of the Common Law Procedure Act, 1856, unless 
the garnishee was within the jurisdiction ; and that consequently, 
a registered company, whose head office was in London, was not 
within the jurisdiction, within the meaning of section 63 of 
the statute, although it had an agent residing in Ireland and 


(1) (1878) 3 C. L. R: 80. (3) (1903) I. L. R., 30 Cale 713 
- (2) 41884) L L. B.'6 All. 243. (4) (1868) JO W. R. 447, i 
(5) 11871) L R. 5.0. L. 404, 
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transacting its business there. In the American Courts, there has CENID, 
been considerable controversy and divergence of judicial opinion 1911; 
upon the question of the situs of a debt for purposes of garnish- Begg Dunlop & Co., 
ment proceedings ; but it is well-settled that, in the absence of _' r h Marwari, 
express statutory provision to the contrary, a non-resident of a T ` 
State cannot be summoned in garnishment proceedings, whether Mookerjeo J. 
the principal debtor be a resident or non-resident, at least unless 

he is in possession of property within the State belonging to the 
principal debtor, or is indebted to him, and such debt is, by the 
terms of the contiact, to be liquidated within the State. The 
principle, upon which this result is reached, is lucidly explained 
by Chief Justice Drake in his classical treatise on the Law of 
Attachment (7th Ed. Sec. 474). It is there pointed out that, 
under the custom of London, one cannot be charged as garnishee 
unless he resides within the jurisdiction of the Court of Lord Mayor. 
Tamm v. Williams (1), Crosby v. Hetherington (2) and Day v. 
Paupierre (3). This doctrine was accepted as well -founded on 
principle in Zingley v. Bateman (4) and Nye v. Liscomb ( 5) where 
the Court observed as follows: ‘The summoning of a trustee is 
like.a process i rem. A chose in action is thereby arrested and 
made to answer the debt of the principal. The person entitled 

by the contract of the supposed trustee is thus summoned by the ` 
arrest of this species of effects. These are, however, to be con- 
sidered for this purpose as local and as remaining at the residence 
of the debtor or person entrusted for the principal, and his rights 

in this respect are not to be considered as following the debtor to 
any place where he may be transiently found, to be there taken 

at the will of a third person, within a jurisdiction where neither 
the original creditor nor debtor resides.” In two later cases, 
Ray v. Underwood (6) and Hart v. Anthony (7), the same doctrine 

` was affirmed, although the defendant was resident within the 
jurisdiction of the Court and the ‘garnishee was non-resident. 
Similar expositions are adopted by Reno in his treatise on " Non- 
residents” (section 147), and by Waples in his monograph on 
“Situs of Debt” (section 161). The question is elaborately dis- 
cussed in Vatonal Fire Insurance Co. v. Chambers (8), where it 

is ‘explained that the test to be applied is, whether the judgment- 
debtor, as creditor, could have sued the garnishee as his debtor in the 
Court in which the execution proceedings have been commenced. 

(1) (1783) 3łDouglas 281, 2 Chitty 438, (5) (1838) 21 Pickering 265. 

(2) (1842) 4 Man. and Gr. 933, (6) (1825) 3 Pickering 302. 


(3) (1849) 13 Q. B. 802 (7) (1834) 15 Pickering 445. 
(4) (1813) 10 Mass, 343. (8) (1895) 82 Atl, 663, 58 N. J. Eq. 468. 
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In its essential elements, à garnishment proceeding is a pro- 
ceeding by the defendant in the suit against the garnishee, in 
the name and forthe benefit of the plaintiff. The plaintiff is 
empowered by lawto step into the shoes of the garnishee’s 
creditor and acquire his rights, no more and no less. (See fz 
re General Horticultural Co. (1) where a similar test was suggested 
by Mr. Justice Chitty). Whatever he could do, the plaintiff 
decree-holder, under the statutory novation of garnishment, may 
do as his assignee and attorney in fact, by operation of law. 
Wherever the garnishee could be sued by the defendant for the 
payment, he may be charged as garnishee on account of it: 
Mooney v. Buford (2), German Bank v. American Fire Insurance 
Co. (3), Burlington Ry. Co. v. Thompson (4), Wyethv. Lang (5) 
Cross v. Brown (6), Mobile Ry. Co. v, Burnhill, (7) and 
Neufelder v. German Insurance Co. (8). If this be adopted as 
the true criterion to determine the sztws of a debt in garnishment, 
no difficulty is presented in the solution of the problem (Rood on 
Garnishment, sections 241-245). From this point of view, it 
becomes needless to consider, whether the principle, upon which 
the sztus of a debt is determined for purposes of garnishment, is 
necessarily identical with what determines the rights of the parties. 
Nor is it necessary to examine the validity of the rule of law, by 


which a debt like other personal property is deemed for many 
purposes (such as transmission and succession) to attach to the 


person of the owner, that is the creditor. The case before us, in 
which the garnishees are admittedly out of jurisdiction, and the 
debts due from them are also payable out of jurisdiction, does not 
present any real difficulty. The Court cannot, in a case of this 
description, issue a prohibitory order under Rule 46 of Order 21 


of the Code of 1908. We may add that the principle, which 


underlies the decisions of this Court in Vulcan Iron Works v. 
Bishumbhur Prosad (9) and Fumna Dass v. Harcharan Dass (10) 
and of the House of Lords in Carron Iron Co. v. Maclaren (11), 
also supports this view. The order of the Court below, therefore, 
must be taken to have been made without jurisdiction. 

There are two other points which require a brief consideration. 


(1) (1886) 32 Oh D. 512 (516). (2) 1896) 72 Fed. Rep. 32, 

(3) (1892) 83 Towa 491l, 32 Am. Sp. Rep, 316, 

(4) (1884 31 Kan. 180.47 Am. Rep. 497, 

(5) (1894) 127 Missouri 242, 48 Am. St. Rep. 626. 

(6) (1897) 19 R. I. 220. R . 

(7) (1892) 91 Tenn. 399, 30 Am St. Rep. 889. 

(8) (1893) 6 Wash 336, 86 Am 8&t. Rep. 166. 

(9) (1908) I. L. R. 36 Cale. 288. © (10) (1911) I. L. R. 88 Cale, 405. 
- : (11) (1855) 6 H. L. C, 436, 


Ne 
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The Subordinate Judge has held, that, as in the case of 
an attachment before judgment, the writ can be issued in respect 
of properties outside jurisdiction, Nosr Mahamed v. Ibrahim (1), 
Ram Fertap v. Madho Rai (2) and Amara v. Annamala (3) the 
same doctrine ought to be applied to, cases of attachment in 
execution proceedings. But apart from the fact that there is 
weighty authority against this view, Balaram v. Solano (4), 
Kedar Nath v. Luchmun (5), Krishnasami v. Engel (6), Raja v. 
Fankibai.(]), Dawood v. Moona (8) Pannu v, Sathappa (9), Siva 
Swami v. Soleman (10) and Kin Kin v. Nga Kyaw (11), ` there 
is no analogy between the two classes of cases. In the case 
ofan attachment before judgment, the question turns upon the 
construction of Order 38, Rules 5 and 6 read with section 136. 


-Besides, in the case of an attachment before judgment, the gar- 


nishee cannot be required to pay the debt into Court for the 
benefit of the plaintiff. Whether, after attachment has been so 
obtained before judgment, it can subsequently be made available 
for the benefit of the successful plaintiff, is a question by no means 
free from difficulty, and does not require consideration in the 
present instance, It has also been argued, by the learned vakil 


for the decree-holder opposite party, that, as on a previous 


occasion, the garnishees did not take any objection to the juris- 
diction of the Court to issue a prohibitory order under Rule 46, 
they are not entitled to urge the objection in the present 
proceedings. There is no substance in this contention. The 
previous proceeding proved infructuous under circumstances 
which we need not explain, and it is open to the garnishees 
to urge the objection they have taken when a fresh attachment 
is sought in respect of the debts payble by them to the original 
judgment-debtor. l : 

The result, therefore, is that this Rule must be made 
absolute, and the order of the Court below discharged. The 
petitioners are entitled to their costs both here.and in the Court 
below. We assess the hearing fee in this Court at five gold 
mohurs. l 


- - Carnduff J.—I agree. 


A. T. Me- . Rule made absolute, 
oy (1) (871) 8 Bom. H. C. R. 29 (0. 0. J.) 
_. (2) (1902) 7 0. W. N. 216. (T) (1903) 5 Bom, L. R. 570. 
(3) (1908) I. L. R. 31 Mad. 502, (8) (1894) P. J. L. “B. 56. 
(4) (1872) 8 B. L. R. 835. (9) (1902) 1 L. B. 8. 310, 
(5) (1878) 1 0. L, R. 336. (10) (1907) 3 L. B. R. 255, 
(6) (1884) I. L. R. 8 Mad, 20. (ìl) (1907) U. B. R, 18. 
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Present: Lord Macnaghten, Lord Mersey, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali, 


SRI SRI ISHWAR SHYAM CHAND JIU AND oruers 
i vw 
RAM KANAI GHOSE AND OTHERS, 


* [ON APPEAL FROM THE HicH CoukT oF JUDICATURE AT FORT 
WILLIAM IN BENGAL] 
Shebait, power of alienation — Mokurrari lease—Indian Limitation Act (XV of 


1877), Sch. TI, Art. 134—Practice—Review of a considered judgment of 
the Judicial Committee in a subsequent case. 


- A suit by a shebait to recover possession of a debutter property alienated 
more than twelve years before the institution of the suit by the plaintif’s 
predecessor in title, who granted a mokurrari lease of the said property in con- 
sideration of a fixed rent and the payment of a fine equal to the amount of two 
years’ rent, is not barred by Article 184 of the Indian Limitation Act, 

Abhirain Goswami v, Shyam Charan Nandi (1) followed, ` 

Their Lordships would not be justified in reviewing on an ex parte appli- 
cation the considered judgment of the Board delivered after full argument ;. 


- Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated the 31st day of July 
1905, which reversed a judgment and. decree of the Court of the 
Subordinate Judge of Manbhum, dated the 4th day of March, 
1902. : : 

The principal question for determination on the appeal was 
the nature and extent of the interest acquired by the respondents 
under a lease, dated the 23rd day of Assar, 1279, corresponding 
with the 26th day of June, 1872. ; 

-” The-facts of the case are fully set forth in the judgment of 
the High Court reported in 2 C. L. J. 546. 


The appeal was heard by the Judicial Committee and was 
dismissed. Subsequently the appellant, before the report of the 
Judicial Committee had been confirmed by His Majesty in Council, 
applied fora review of judgment. The proceédings upon the 
application for review will be found reported in 14 C. W. N 244 
S. N. The review was granted on the ground that the present 
decision of the Judicial Committee was inconsistent with the 
decision in Abhiram v. Shyam Charan (1). The case was then 
Te-argued. ' i 


pi 


(1) (1909) L. R. 36 I. A, 148. 
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Mr. DeGruyther, K. C., and. Mr. F. M. Farikh for the 
Appellants: The additional evidence shows that Bansra was 
released in 1859 by the Government from attachment on the 
ground that it was debuttar property. This document was put 
in, in the case of Fagadamaba Goswamint v. Ram Chandra 
Goswami (1). The evidence shows that the property in question 
was used fora long time as debuttar and its income was applied 
to debuttar purposes. Such long user and application of the 
income are good evidence. Abhiram Goswami v. Shyama Charan 
Nandi (2). The High Court relied upon the case of Konwar 
Doorganath Roy v. Ram Chunder Sen (3), but the facts here are 
not the same, The property is debuttar. Reference was 
made to the Indian Evidence Act, section 13, and A Statistical 
Account of Bengal, Vol. 17, by W. W. Hunter, pp. 323 and 
324. The suit is, therefore, not barred under Art. 134 of Sch, II 
of the Indian Limitation Act (XV of 1877). The ‘purchaser’ 
under that article must be the purchaser of an absolute title: 
Abhiram Goswamiv. Shyama Charan Nandi (2), which case can- 
not be distinguished trom the present one and is, therefore, con- 
clusive on the point. A shebait cannot create a fixed rent for all 
time: Maharanee Shibessouree Debia v. Mothooranath Acharjo (4). 

[Lorp MacnaGHTEN referred to the Indian Limitation Act 
(IX of 1908), Sch. I, Art. 134, where the language of the article 
under consideration is altered.] 

This point has not come up here for the first time, It was 
fully argued in the case of Abhiram Goswami v. Shyama Charan 
Nundi (2) on both sides, and the decision in that case should be 
followed in this case, which is ex-parte : Privy Council Practice 
(1901) by Safford and Wheeler, pp. 889 and goo. 

The Respondents did not appear. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This appeal was heard ex-parte. 


This suit was brought by the Raja of Panchakote as shebait 
of some Thakurs or family idols to recover possession of a mouza 
alleged to be debuttar and dedicated to the service of the idols. 
It had been alienated more than twelve years before the institu- 
tion of the suit by the plaintifl’s predecessor in title who granted 
a mokurrari lease of the property in consideration of a 
fixed rent and the payment of a fine equal to the amount of two 
years’ rent, f l 


(1) (1903) I. L. R. 31 Cale 814. (3) (1876) L. R. 4 I. A. 52. 
(2) (1909) L, R, 36 I. A. 148, at 164, (4) (1869) 13 M. 1, A, 270, 
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The defence was two-fold: (1) that the property was not 
really debuttar ; and (2) that the suit was barred by Article 134 
of the Limitation Act. 

The Subordinate Judge of Manbhum decided both points in 
favour of the plaintiff. 

The case was heard twice on appeal by the High Court. On 
the first hearing the learned Judges came to the conclusion that 
there was not sufficient evidence to prove that the property was 
really debuttar.. They dismissed the suit on that ground, saying 
that it was not necessary to discuss the question of limitation. 
The appeal was heard again on review upon the discovery of new 
and important evidence. On that occasion the learned Judges 
held that Article 134 was a bar to the suit, and that it was not 
necessary therefore to consider che further evidence offered as to 
the character of the property. 

. On considering the additional evidence brought before the 
High Court on review, their Lordships are satisfied that the 


property was really debuttar. 


The only question remaining depends on the law of 
limitation. a 
On this point attention has been called tu the case of 
Abhiram Goswami v. Shyama Charan Nandi (1) decided by this 
Board in July 1909, It is impossible to distinguish that case from 
the present. 
Whatever might have been the inclination of their opinion if 


the matter had been res integra it seems to their Lordships that 


they would not be justified in reviewiug on an ex-parte application 
the considered judgment of the Board delivered after full argument. 
They will, therefore, simply follow the decision in Abhiram Goswami 
v. Shyama Charan Nandi (1). They do so with the less hesitation 
because the language of the Article under discussion in that case 
and in this has been altered by subsequent legislation. 

Their Lordships will, therefore, humbly advise His Majesty 


‘that the appeal ought to be allowed. There will be no order as to 


costs either of the hearing of the suit in the Courts below or of 


‘this appeal, except that the respondents must repay to the appel- 


lants the costs paid under the decree of the High Court, 
Mr. Edward Douglas—Solicitor for the Appellants. 
The Respondents did not appear. 


JMP Appeal allowed, 


(1) (1909) L.R. 36 I. A, 148, at p. 164, 
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Present: Lord Macnaghten, Lord Shaw, Lord Mersey and 
Mr. Ameer Ali. 


KO THO HUYIN 


P. 0. 
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MA HUNN I. esas 
June, 13 


[ON APPEAL FROM THE CHIEF Court or Lower Burma.] 
Appeal—Qiril Procedure Code (Act XIV of 1882)—Decree-holder—Sale in 
execution of decree—Order refusing deoree-holder permission to bid. 
No appeal lies from an order refusing to give a decree-holder permission to 
purchase at a sale held in execution of a decree. 


Jodoonath Mundul v, Brojo Mohun Ghose (1) approved. 


Appeal from two orders of the Chief Court of Lower Burma, 
dated September 8th and September zoth, 1909, made in 
proceedings in execution of a decree in appellant’s favour against 
the respondent as administratrix of the estate of one Maung 
Shee Hman, deceased. By the first of these orders the Court 
held that no appeal lay from an order of the District Court of 
Amherst which (zztery alia) expressly prohibited the appellant 
from bidding at a sale at which certain promissory notes taken 
in execution of the aforesaid decree were ordered to be sold, 
while by the second the Chief Court of Lower Burma refused to 
revise the aforesaid order of the District Court of Amherst, 
The appellant’s contention was that the said order of the District 
Court of Amherst was an appealable order under section 588 of 
the Civil Procedure Code and that in any case the said order 
was one that should have been revised by the Chief Court under 
section 617 of the said Code. 

The appellant, as plaintiff, filed a suit in the District Court 
of Amherst against the respondent as administratrix of the 
estate of Maung Shee Hman deceased, claiming a decree for 
Rs. '103,252-8-0 for money lent to the deceased and a declaration 
of lien for the said amount on 33 promissory notes which had 
been deposited with him as security by the deceased. The 
learned Judge gave judgment for the present appellant for the 
amount claimed with costs and ordered the sale of the promissory 
notes in satisfaction of the same, It was in the execution of that 
decree that the questions raised in the appeal arose. 

The appellant applied to the District Court of Amherst for 
execution of the aforesaid decree by ordering the sale of the 
hypothecated 33 promissory notes. The respondent however 
claimed (cuter alia) that as the said notes were all made and 


(1) (1886) I, L, R, 13 Oale, 174, 


242. 
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payable in the district of Karenni (which is not within the 
jurisdiction of the Court) the sale should take place at Loikaw 
the chief town of the district and that the appellant should ‘not 
be allowed to bid directly or indirectly. The appellant in reply 
alleged certain facts to shew that as the notes were the only 
means he had of recovering the debt he would lose part of his 
judgment debt if they were sold below their face values. The 
Court ordered the sale of the notes within its own jurisdiction 
after six months had expired but with notice to be published in 
Karenni and directed that the appellant, the decree-holder, 
should be forbidden to bid for the property directly or indirectly. 
The appellant then presented a petition for revision of the 
aforesaid order to the Chief Court of Lower Burma but was 
informed by the said Court that his proper remedy was by 
appeal and the said petition was accordingly amended into one 
of appeal. The grounds (inter alia) of the said appeal were 
that on forbidding the appellant to bid at the sale of the said 
motes the Court acted with material irregularity and that 
according to the practice of the Courts such leave is granted to 
the decree-holder as a matter of course and is refused only when 
the conduct of the sale is in the hands of the decree-holder himself 
and not, as in this case, when it is inthe hands of the Conrt. 

The Chief Court dismissed the appeal. The material part 
of the judgment was as follows :— 

“It is objected that no appeal lies against an order refusing 
to give the decree-holder permission to purchase at the sale. This 


was held in Fodoonath Mundul v. Brajo Mohun Ghose (1), where 


it was ruled that section 588, clause 16 allowed an appeal only 
against an order under section 294 confirming or setting aside 
or refusing to set aside a sale. That this view is correct is, I 


-consider, clear from a perusal of section 294 and of the 


connection in which alone the word “order” is used in that 
section. No authority to the contrary has been cited, and I 
would hold that no appeal lies against the order refusing per- 
mission to bid or purchase at the sale. It was not argued 
-whether an appeal did or did not lie against the order fixing the 
time of sale. It appears to have been taken as an order falling 
under section 244, clause (c) and therefore, in view of section 2, 
appealable as a decree. 

© “I feel doubtful whether this is correct. Section 244 seems 
directed against multiplicity of suits, by enjoining that questions 

(1) (1886) I. L, R. 13 Cale. 174, 
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between the parties which could otherwise be determined by 
separate suit, shall when arising in the execution of a decree, 
be determined then and there by the Court executing the decree. 
A question such as the fixing of the date of sale could only 
arise in execution proceedings, and I do not see how a separate 
suit could lie on it. I donot therefore think that it comes 
within the purview of section 244, or that an appeal lies. But 
whether this be so or not, appellant in paragraph 9 of his 
petition of 30th July expressly left to the discretion of the 
Court both the time to be fixed for the sale and the manner of 
proclamation, and he cannot now complain if he was taken at 
his word. 

“The only limitation put upon the Court’s discretion by 
section 290 is the fixing of a minimum period ‘of fifteen days. 
No maximum is fixed, and no grounds are shown for holding 
that, under the peculiar circumstances of the present case, the 
Court did not exercise asound discretion in passing the order 
which it did pass.” 

Thereupon on September 6th, 1909, the appellant applied to 
the Chief Court of Lower Burmato review and revise the said 
order of the District Court of Amherst of August 25th, 1908, 
on substantially the same grounds as those ¿n which the appeal 
was based ; and on September zoth, 1909, the Court rejected 
the said application on the ground that thare was “no case for 
the exercise of revisional powers.” 

The appellant, thereupon, appealed to His Majesty. in 
Council. 

Mr. F. W. McCarthy, for the Appellant: As the sale was 
under the control of the Court and not of the decree-holder 
there was no reason to refuse the latter permission to bid, and 
the circumstances that the notes were being sold far away from 
the usual residences of the makers of the notes and amongst 
persons who did not know the makers, should have induced the 
Court, in order that reasonable value for the notes might be 
obtained, to have allowed the appellant to bid at thesale. By 
section 588 of the Civil Procedure Code all orders under 
section 294 without restriction are appealable and the order of 
the District Court was one under section 294, and was, therefore 
appealable. 

[Lord MacnaGHTEN: You did not ask for leave to appeal.] 


` [Lorn SHaw: The judgment says that you submitted to 
the order.] 
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[Mr. AMEER Ati: There is no appeal from such an order.] 

The order decided a question arising between the parties 
to the suit in which the decree was passed and relating to the 
execution. Civil Procedure Code, (section 244). The order is, 
therefore, a decree within the meaning of that term as defined 


in section 2 and as a decree it is appealable under section 540 of 
the Code. 


[Lord MacnaGuHTen: Was this point not directly decided - 


in the Calcutta case ? 
No, my Lord. 
The respondent did not appear. 
The judgment of their Lordships was delivered by 


Lord Macnaghten.—Their Lordships are of opinion that 
the judgment under appeal is right. If the appellant had applied 
for leave to appeal, and his application had been refused, 
there could not have been any appeal. It is a matter of 
administration. 

The point was expressly decided at Calcutta (1) in the year 
1886, and there is no authority impugning that decision. The 
point was raised there, and it was decided by the High Court 
that no appeal lies “from an order refusiug to give a decree- 
holder permission to purchase at a sale held in execution of 
a decree.” 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed. There is no appearance 
by the respondent so that there will be no order as to costs. 

Messrs. Bramall and White-—Solicitors for the Appellant. 

The Respondent did not appear. 


J. M. P. Appeal dismissed. 


(1) (1886) Jodoonath Mundul v, Brojo Mohun Ghose, (1886) I, L. R. 13 Cale. 
74—Rep. ; 
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Present: Lord Macnaghten, Lord Shaw, Lord Mersey and 
Mr. Ameer Ali. 


MADAPPA HEGDE BIN GANAP HEGDE AND OTHERS 
v 


RAMKRISHNA NARAYAN BHAT AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT BOMBAY.] 
Mortgage— Construction—Suit to recover interest and compound interest. 
In a guit for recovery of unpaid amount of interest and compound interest 
due ona mortgage bond: 


Heid, on the construction of the bond that the suit was maintainable, 


Appeal from a judgment and decree of the High Court at 
Bombay, dated the 22nd January 1908, which reversed a decree 
of the Subordinate Judge of Karwar, in the Bombay Presidency, 
in whose Court the appellants, as plaintiffs filed a suit against the 
respondents, to recover from them the sum of Rs. 8,205-9-6, the 
amount of interest for six years and compound interest due on 
amortgage deed for Rs. 30,000, dated the 21st July 1893. The 
Subordinate Judge substantially decreed the claim of the plaintiffs. 
On appeal the High Court ‘reversed his decree and dismissed the 
suit. 


The lower Courts differed in construing the said mortgage 
deed, and the question for determination in the appeal was 
whether, having regard to its terms, the suit of the plaintiffs was 
or was not, maintainable. 


A translation of the said mortgage bond dated the 21st July, 
1893, which wasin the Kanurese language, after setting out 
various recitals, proceeded as follows :— 


“ I have passed this document in writing mortgaging the pro- 
perties to be mentioned below for the total (of all the above 
named sums, namely), Rs. 30,000 (thirty thousand) and for the 
interest thereon to be paid in the manner described below and 
making myself liable to pay the said sum on the responsibility of 
these properties andin case they should prove insufficient (to 
realise the above sum), to pay (the deficit) personally. . . . . 
Therefore until I pay you Rs. 30,000 (in words) thirty 
thousand under this agreement, I shall pay interest in the 
following manner :—the interest on this principal amount from 
this day forth up to the same date next year z.¢., for one year, is 


-settled to be Rs. 200 (in words) two hundred in cash and five 


loads of plaited cocoanut branches worth ten annas, ten bamboos 
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of the kind called Shami Bidru worth five annas, 50 fifty bundles 
of betel leaves worth eight annas, 12 twelve bunches of ripe 
betelnut worth two rupees, 30 thirty jack fruits worth one rupee 
five bunches of betel tree flowers worth five annas, and also 100 
bundles of dried leaves. Of these, the cash money and jack fruits 
I shall give on the 21st day of the month of May in the ensuing 
year 1894 A. D., and the bundles of betel leaves and bunches of 
betel nuts and also bunches of betel tree flowers on the 30th of 
the dark half of Kartik next and the bundles of cocoanut branches 
and Shami bamboos and also dried leaves on the 30th of the dark 
half of Magh next, and thereafter from the beginning of the 
second year, each year cash interest at the rate of 4 per cent. per 
year amounting to Rs. 1,200 twelve hundred, five loads of cocoa- 
nut branches, 10 bamboos, 50 bundles of betel leaves, twelve 
bunches of betel nuts, thirty jack fruits, five bunches of betel tree 
flowers, and also hundred bundles of dried leaves,—so much interest 
for each year as mentioned above I shall pay you that year, also 
on the dates mentioned above and go on talking (a) receipt 
(Ishtu-i- mérége baddéannu áyaya var ushadalli mélkanda vaidejat 
ante saha manu minaje tottu rashedi tejedu colluttá varntténe.)*” 
And (of the items) of this interest, jack fruits and dried leaves 
I shall deliver in the village of Navilgon and all the remaining 
items I shall deliver over at your house in the village of Karki 
from time to time. And I shall pay you the principal amount 
Rs. 30,000 (in words) thirty thousand within forty years from 
this date in one sum together with the interest that remain in 
arrears and take back this agreement with receipt (of the above) 
endorsed thereon together with the documents placed herewith. 
If I should fail to pay the principal (sum of) money within the 
period stated above, I shall pay forthwith on your demand the 
principal and interest including interest at the same rate for 
the subsequent period uptothe date of payment. But until 
then if out of the interest due for each year the money 
payable in cash should not be paid within the date mentioned 
above and the interest so omitted to be paidin time should 
remain unpaid by me even within two months after that date, 
I shall, thereafter, pay compound interest at the rate of 4 per 
cent. per annum on the said sum of interest. As to dry leaves 
only out of the remaining items, if I should fail to deliver them 


* This is a transliteration of the sentence in the original, the actual expression 
used in the original is " baddi kottu * which standing by itself may be liter- 
ally translated as “having paid interest.” The word “ kottu” being a perfeot 
participle, (Note by the official Translator of the High Court.) 
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to the servants that may be sent by you at the stipulated ‘time, 
I shall pay the value of the said dry ‘leaves at the rate of one 
anna per bundle. And although a period of 4o years is 
mentioned as the time within which the principal sum is to be 
paid off, if perchance, before the expiry of the said period, it 
be convenient to me to pay and I offer to pay asum not less 
than 1,000 (one thousand rupees) as part of the principal within 
two months after paying the cash, interest due every year or 
by the 21st of July every year, you should receive the same 
without pleading the excuse of the said 40 years period and 
pass to me a receipt duly registered. And immediately after the 
whole principal sum of Rs. 30,000 thirty thousand is accoraingly 
paid in full this deed is to be returned (to me) with an endorse- 
ment of payment. In that case when as above sums are paid 
in payment of the principal, interest on the remaining principal 
and the other articles (in respect of interest), are to be paid as 
mentioned above. As to the interest in cash, however, you are 
to receive the same at the rate of 4 per cent. per annum on 
the principal sums in balance (after each part payment) until 
the whole of the principal is paid off * * *” 

The plaintiffs instituted the present suit, praying for a decree 
awarding them—" (a) Rs. 7,200 cash interest for six years at the 
rate of Rs. 1,200 in cash per year in respect of the hypothecation 
deed” and—" (5) Rs. 1,005-9-6 compound interest to date on the 
amount of interest due for the said six years according to the 
terms of the agreement”—In all Rs. 8,205-9-6. 


The defendant No.1 contended, among other things, that 
principal as well as interest should be recovered from the mort: 
gaged property alone as stipulated in the mortgage bond in suit ; 
that the personal liability of the defendant No. 1 cannot be 
enforced under the bond till the sale-proceeds of the mortgaged 
property fall short of the amount due ; that the condition that 
interest should be paid to the creditor every year, was intended 
only for the convenience of the defendant No. 1, who could pay 
the principal and interest due under the bond to the plaintiffs at 
any time within the period of 40 years fixed in the mortgage bond ; 
and that under sections 67 and 99 of the Transfer of the Property 
Act, and under the terms of the mortgage bond, the plaintiffs had 
no right to claim either interest or principal before the expiration 
of the said 40 years. He prayed that he might be allowed to pay 
whatever might be found due to the plaintiffs by yearly instal 
ments of Rs. 600 cash. 
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The remaining defendants (Nos. 2-5) filed a separate written 
statement, wherein they contended, among other things, that the 
suit in its present form could not be maintained under the pro- 
visions of section 99 of the Transfer of Property Act, and that it 
was premature as the interest was payable at the end of the period 


-fixed for payment of the principal. 


Of the fourteen issues framed the eleventh issue, " whether 


‘the suit is maintainable under the terms of the mortgage bond 
‘in suit ? ” is the only issue material for the purpose of this report, 


With regard to the eleventh issue the first Court said that it 


‘entertained no doubt that the suit was maintainable under the 


clear terms of the mortgage deed sued upon; and it directed 


that the defendants should pay to the plaintiffs the amount of 
Claim, with costs, in eight successive and equal instalments on 


the 30th of June of every year since 1906, until the whole 
amount was paid off, and that in default of payment of a single 
instalment at the time appointed the plaintiffs should be at 
liberty to recover the whole amount then due, including costs, 
if any, by immediate execution of the decree against the family 
property of the defendants, other than the mortgaged property. 


‘And he further directed that the defendants should bear their 


own respective costs. . 
The defendants appealed from the decree of the Subordinate 
Judge to the High Court of Bombay. The.appeal was allowed 


-and the suit dismissed. The appellate Court was of opinion that 


upon a proper construction of the mortgage deed, there was 
no personal covenant on the part of the mortgagor to pay 


interest from year to year, and that, therefore, the plaintiffs 


were not entitled to bring the suit. The judgment of the High 
Court was as follows : : 

“The first question in this appeal is whether the suit lies, 
The point urged by the learned counsel for the appellant is that 
upon a proper construction of the mortgage deed, there is no 
personal covenant on the part of the mortgagor to pay interest 
from year to year, and that, therefore, he is not entitled to 
bring the suit. The Subordinate Judge has held against the 
appellant and passed a decree in favour of the respondent. The 
mortgage deed has been read out before us and having carefully 
considered the contents of it, we are of opinion that Mr. 
Robertson’s contention must prevail. The terms of the deed 
are free from ambiguity. It starts by saying that the property- 
covered by the mortgage deed is hypothecated for the sum of 
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Rs, 30,000 and interest, and that, that sum shall be payable out 
of it, the said property. That is the dominant clause in the 
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interest shall be paid. As regards that the provision in the deed 
isas follows :— We shall’ says the executant ‘take receipt 
from you on payment of interest from year to year in the 
manner provided above.’ There again there is no covenant. 
It only means if interest is paid from year to year, receipts shall 
be taken. Anda covenant should not be implied unless the 
language of the document be quite clear. See James v. 
Cochrane (1), where Parke B. says :— according to the rule 
of law on this subject —and the whole case turns up on the applica- 
tion of that rule—no precise words are necessary to constitute 
a covenant ; provided we are able to collect an agreement by 
the parties that a certain thing shall be done, that will be 
sufficient to enable us to say that a covenant is created. But 
we must be satisfied that the language does not merely show 
that the parties contemplated that the thing might be done, 
but it must amount to a binding agreement upon them that the 
thing shall be done.’ In the mortgage deed before us there is no 
agreement by the mortgagors that they shall pay interest annually. 
All they say is that if they pay they shall take receipts for the pay- 
ment—which is a different thing from a personal covenant. 

t Then there is another passage in the document which 
supports the construction which Mr. Robertson has asked us to 
put upon the document. There the mortgagors say that should 
the property hypothecated prove insufficient to realise the 
amount ofthe principal and interest the mortgagors shall be 
personally liable for the defecit of the amount which may have 
to be realised. . That shows that the question of personal liability 
was present to the minds of the parties, and that whenever they 
intended that a personal liability should be imposed, they used 
express and apt words to bring out their meaning. Those words 
have not been used with reference to the clause as to the annual 
payment of interest. It is unnecessary to pursue other clauses, 
because they all go to support our conclusion. 

“ We must, for these reasons, allow the appeal and reverse 
the decree of the Subordinate Judge and dismiss the suit. Each 
party to bear his own costs throughout.” 

Cl) (1852) 7 Exch. 177, Affirmed (1853) 8 Exch, 556. 
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The plaintiffs, thereupon, appealed to His Majesty in 
Council, 

Mr. DeGruyther, E. C, and Mr. G. E. A. Ross for the 
Appellants, submitted that the High Court misconstrued the 
deed, that the suit was maintainable and that, having regard to 
the terms of the mortgage deed, the appellants were entitled to 
the relief claimed by them. 

The Respondents did not appear. 


The judgment of their Lordships was delivered by 


Lord Macnaghten.—Their Lordships are of opinion that 
the judgment of the High Court is erroneous. The learned 
Judges must have been misled by some erroneous translation, 
because on a certified translation before their Lordships nothing 
can be clearer than that there is a covenant to pay interest from 
year to year. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed and the order on appeal 
reversed, and that the case should go back to the High Court 
so that the other issues may be dealt with. 

As regards costs the appellants are entitled to them here 
and in the High Court. The costs in the lower Court will abide 
the event of the further hearing in the High Court. 

Messrs. T. L. Wilson & Co.—Solicitors for the Appellants. 

The Respondents did not appear. 


J. M. P. Appeal allowed and case remanded. 


PRESENT : Lord Atkinson, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Ali. 


G. W. DAVIS 
v 


MAUNG SHWE GO. 


[ON APPEAL FROM THE CHIEF Court oF Lower BURMA] 
Specific performance of contract, suit for—Onerous but not unconscionable 

bargain—Fraud or misrepresentation—Principle to be applied in a case 

where the parties are at issue on a vital question of fact, 

In a suit for specific performance of contract : 


Held, that though the bargain was onerous but as there was nothing to 
show that it was unconscionable, and in the absence of fraud or misrepresenta- 
tion on the part of the plaintiff which induced the defendant to enter into 
the contract, the plaintif was entitled to a decree, 


ry 
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In dealing with a case in which the parties are at issue on a vital ques- 
tion of fact, the safe principle is to oonsider which story fits in with the 
admitted facts, 

Appeal from a decree and judgment of the Chief Court of 
Lower Burma in its appellate jurisdiction, dated the r1th May, 
1909, which reversed a decree of the same Court in its original 
civil jurisdiction, dated the 18th February, 1908. 


The suit was instituted on the 17th August, 1906, by the 


respondent, as plaintiff, against the appellant, as defendant, for 


the specific performance of a contract forthe sale of land alleged 


to have been executed by the appellant, or in the alternative 
for damages. The first Court dismissed the suit, but the Court 
of appeal decreed it. 

The facts of the case are fully stated in their Lordships’ judg- 
ment, 

Mr. DeGruyther, K. C., (Mr. E. M. Eddis, with him), for 
the Appellant: The finding ofthe first Court was right. Referred 
to section 22, clauses (1) and (2) of the Specific Relief Act, 
and the Indian Contract Amendment Act, (Act VI of 1899), 
section 2, The respondent was in a position to dominate the 
will of the appellant ; the bargain was onerous, and the case was 
one in which the Court should exercise its discretion and refuse 
to grant specific performance: Dhanpal Das v. Raja Maneshar 
Bakhsh Singh, (1) ; 

Mr, Bailhache, K. C., and W. A. Folly for the Respondent : 
The decision of the Court of appeal is right. The point that 
the arrangement made by the letter signed by the appellant 
is such that under the Specific Relief Act, section 22 the appel- 
lant should get relief, was not taken in the Courts below, nor 
is it taken in the appellants’ case here. The rule that a trustee 
cannot purchase from a cestuigue trust has never been applied 
to a purchase by mortgagee from the mortgagor. In order to 
get relief such a case must be shown by the appellant’ as would 
have impeached the transaction if it had taken place in the 
ordinary manner between parties who were strangers to each 
other. It must be shown that there was misrepresentation, or 
that there was suppression of that which the respondent was 
bound to communicate. Kuight v. Marjoribanks (2). There is 
no evidence of fraud or misrepresentation and the respondent 
is, therefore, entitled to a decree for a specific performance. ` 

Mr. DeGruyther, K. C., replied. 


(1) (1906) L. R. 83 I. A, 118. p 
(2) (1849) 2 Macnaghten and Gordon’s Reports 10, at pp. 18, 14, and 15, 
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‘The judgment of their Lordships was delivered by 

Mr. Ameer Ali.—This appeal arises out of an action 
brought by the plaintiff-respondent in the Chief Court of Lower 
Burma in the exercise of its original civil jurisdiction to enforce 
the specific performance of an agreement alleged to have been 
executed by the defendant-appellant on the 4th of April 1906, 
and in the alternative for damages. 

The first Court dismissed the suit, “being unable to hold 
that the agreement set up had been proved.” The Chief 
Court on appeal has arrived at a totally different conclusion ; 
it has found that the document was signed by the defendant, 
and it has accordingly reversed the decision of the first Court, 
and decreed the plaintiff’s claim. The defendant has appealed 
to His Majesty in Council, and the only question for determina- 
tion relates to the genuineness of hissignature on the agreement 
in suit. 

Although the parties are at issue on this, the vital point in 
the case, there is otherwise singular unanimity on the general 
facts. In the conflict of opinion between the Courts in Burma, 
it seems necessary to their Lordships to examine the admitted 
facts and circumstances as furnishing the safest guide to a 
correct conclusion. 

When the defendant in 1901 acquired the land regarding 
which he is said to have executed the agreement, he was, on 
his own admission, in pecuniary difficulties. He had bought 
the land, which was mostly waste and undeveloped, with money 
borrowed on its mortgage. In 3905 he was undoubtedly in 
difficulties ; one creditor appears to have taken out execution, 
the principal mortgagee was pressing for repayment, and 
although, according to his statement even at that time, he had 
received good offers for the property, they had all fallen through, 
as each time he had increased his price. It was in these 
circumstances that he applied to the plaintiff for accommodation. 
The arrangement entered into, as one of the learned Judges 
in the Chief Court observes, was onerous even for Burma. 
The defendant was to obtain Rs. 50,000 from the Bank of Bengal 
on the credit of the plaintiff;he was to draw, in conjunction 
with a Burmese broker Ba Pe or Hpay, who appears’ only to 
have lent his name for a small consideration, five bills for 
Rs, 10,000 each, payable at three months after date in favour 
of the plaintiff, who was to endorse them over to the Bank of 
Bengal, to enable the defendant to get them discounted by the 
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Bank. For this accommodation he was to pay the plaintiff 
interest at the rate of 6 per cent. on the amount of the bills. 

This arrangement was duly carried into effect on the 30th 
September 1905;the defendant drew five bills and received 
from the Bank Rs. 50,000 less its charge for discounting. On 
the same date he executed in favour of the plaintiff, as security 
for the money he had received, a mortgage on the land binding 
himself to repay the amount in three months. 

The bills fell due on the 2nd of January 1906, Admittedly 
the defendant was not in a position to meet them nor to pay 
the interest for which he had made himself liable to the plaintiff. 
He was still unable or unwilling to sell the land which, so far 
as can be judged from the record, was his only asset. Under 
the circumstances there appears to have been no alternative 
left for him but to obtain from the plaintiff a renewal of the 
bills. The plaintiff assenting, the bills were accordingly renewed 
for another three months on the same terms as before. As the 
plaintiff had to meet the interest charged by the Bank on the 
renewed notes, the defendant executed in his favour a promis- 
sory note (Exhibit E.) for the interest due to him and the in- 
terest which he paid or for which he made himself liable to the 
Bank of Bengal. These bills were drawn on the 3rd of January 
and were due on the 6th of April following. It is abundantly 
clear on the evidence that before the due date arrived the plain- 
tiff began pressing for settlement. His own evidence is distinct 
on the point and is substantially corroborated by the defendant’s 
witnesses. 

Ma Mi, a Burmese lady who is stated to be the adopted 
daughter of the defendant, and her friend Ma E Byu, a female 
broker, both say in substance that they, on several occasions, 
went to the plaintiff when he told them the interest on the bills 
was mounting up and that the defendant should be advised to 
pay up within the three months or let him “ have the land for a 
lakh.” 

The letter of the 14th February 1906 (Exhibt F.) was a 
request to the defendant to call at the plaintiffs office “on 
receipt,” as he wished to see him urgently. The plaintiff states, 
and it is not denied, that it was with regard to payment. 
Exhibit G. which bears date the 3rd of March, isa peremptory 
demand for payment by the sth of March of the promissory 
note (Exhibit E.), in default of which legal proceedings were 
threatened, . Although there is no definite statement as to what 
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actually took place between the 3rd and goth March, there can 
be little doubt upon the general evidence that during this in- 
terval whilst the plaintiff was pressing for his money the defen- 
dant was equally anxious for time. 

The defendant has produced two letters dated the 31st and 
3oth March respectively (Exhibits 3 and 4). Exhibit 4 is 
addressed by him to the plaintiff and is in these terms :— 

“I write to ask you ifyou are willing to keep the 
Rs. 50,000 on my property the Zainganaing grant for six months 
longer if I pay you all money due on receipt and the interest 
on the Rs. 50,000 every three months in advance. Please let 
me know by letter without delay.” 

Exhibit 3 purports to be a reply to Exhibit 4 written by 
Ba Pe as follows :— 

“As ycu requested I agree to wait for the principal of 
Rs. 50,000, provided if you will pay up all the due interest, say 
about three months. Please let me know as soon as possible.” 

How Exhibit 4 came to be produced by the defendant is 
not clear. The plaintiff does not appear to have been asked 
about these two letters, but their Lordships have little doubt 
on the evidence of Ba Pe or Hpay that the defendant did in fact 
write Exhibit 4, and received the reply, Exhibit 3, written by, 
Ba Pe probably with the knowledge or acquiescence of the plain- 
tiff. Admittedly, however, nothing was done to carry out the 
arrangement suggested by the defendant in Exhibit 4. 

The material divergence between the parties begins at this 
stage. The plaintiff says he was not willing to renew the bills 
unless the defendant agreed that on failure to meet them a 
third time the property should be conveyed to him for a lakti 
of rupees, that he accordingly sent the broker with Exhibit H. 
for the defendant to sign, that it was brought back to him with 
the defendant’s signature, and that thereupon he renewed the 
bills taking a promissory note (Exhibit J), as before, for the 
interest due to himself and tothe Bank. His evidence regarding 
the instructions to the broker is very clear. He says :— 

“ Finally I sent a letter by the broker for signature by Davis 
on the terms that I would not renew the hundis unless he signed 
the letter. This is the letter which I sent, Exhibit H. I accepted 
the proposal in that letter.” 

(“1” evidently is a misprint for ‘he.”) Then the plaintiff 
goes on :— 

“I would not have renewed the hundis on any other terms. 
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After Davis had signed I renewed the hundis. These are the 
fresh hundisthen given . . . . The second set were returned 
to me after I endorsed the third. I had to pay interest on the 
third lot, and I got from Davis this pro-note for interest 
(Exhibit J.) as he could not pay mein cash. Nya Bwa and his 
daughter told me he could not pay cash.” 

In cross-examination he added :— 

“T told Nya Bwa that. I told him to tell Davis that I would 
only renew the hundis if the agreement was made foralakh. I 
sent the letter, Exhibit H., with Nya Bwa. I may have sent him 
to speak about it before that, on an earlier day. J think I may. 
When I sent him to talk about renewal of hundis I sent him 
with Exhibit H.’ I sent Nya Bwa to tell Davis that I would not 
renew the hundis unless he did sign. I only sent Nya Bwa once 
that day, the time I sent him with the letter. He brought back 
the letter with Mr. Davis’ signature as it is now.” 

With regard to the instructions given to him by the plaintiff, 
the broker, Nya Bwa, states as follows :— 

t! Shwe Go gave me this letter in his office and said, ‘If the 
letter is not signed the hundis will not be signed.’ I took this 
letter and the hundis. Itook the letter to Mr. Davis at his 
house in Sule Pagoda Road. JI went with Ko Ba Pe who also 
signed the hundis. He isa broker. I found Mr. Davis in his 
house. I went inside and upstairs. His daughter Ma Mi was 
also present. I showed Mr. Davis the letter (Exhibit H). I told 
him ‘If this is not signed hundis will not be signed.’ We were 
all sitting round a round table. Mr. Davis then signed the letter 
in my presesnce.”’ 

He says further that after the defendant signed the document, 
he put his signature on it as witness, Whether the defendant’s 
signature be genuine or not, the cross-examination of this witness 
shows clearly that there was considerable discussion and a good 
deal of going to and fro before the plaintiff renewed the bills. 
Nya Bwa says :— l 

“The first time I went and spoke about hundis—about 
signing hundis. Davis asked me to go to Shwe Go and get him 
to sign them. He refused, and I went back and told Davis. I 
went back and told Davis, and said, “You ought to repay.” 
Then I went and called Ba Pe to speak to Shwe Go to sign the 
handis. I took Ba Pe to Shwe Go. It was not on this occasion 
that the letter was written, I and Ba Pe had to go to Davis again. 
Before we went Ba Pe tried to persuade Shwe Go to sign. Shwe 
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Go refused. So we, Ba Pe and I, went back to Davis and told 
him that Shwe Go would not sign. Davis said, t What is to be 
done? Ihave no money.” I went back to Shwe Go and this 
letter Exhibit H., was found (sc). Shwe Go brought it upstairs 
ready typed.” f 

Maung Ba Pe or Hpay, who had joined the defendant in 
drawing the bills, and whose name appears on the renewed bills 
also, states that he had accompanied Nya Bwa when he went to` 
Davis with Exhibit H. and the " Hundis.” The defendant and 
his adopted daughter, Ma Mi, deny Ba Pe’s presence on the 
occasion the bills were brought. Their Lordships think that Ba 
Pe’s statement as to his having gone with Nya Bwa is more 
likely to be true than the denial of Ma Mi or of the defendant, 
for it must be observed that although the defendant does say 
that Ba Pe did not sign the hundis at the same time as he did, 
and that he believed he signed them afterwards, he does not 
say, so far as their Lordships can see, that he did so at any other 
place than his (the defendant’s) house. 

- With reference to the alleged execution of Exhibit H., Ba 
Pe says as follows :— 

“There was first some conversation, it went on some time 
before he signed. Davis agreed and signed because he thought 
that during the three months he would be able to raise money 
on the mortgage. He said so, and I told him that money could 
be obtained. He did not ask me to borrow money for him, but 
after that I often met him, and we used to discuss whether he 
had got the loan or not.” 

The defendant, on the other hand, stoutly denies the signa- 
ture on Exhibit H. to be his. The defendant's story of the 
circumstances leading upto the renewal of the bills must be 
given in his own words. He says :— 

‘Early in April Nya Bwa came to me and said they wanted 
the hundis paid up and I said I was short of money. Nya Bwa 
produced this letter, Exhibit 1. I can’t be certain if it was 
written there or not. Isaid ‘If you sign this it will be all right.’ 
I first altered ‘three’ and wrote ‘twelve.’ Then reading on I 
came to one lakh and said ‘No, I won't sign anything like this. 
I will write another,’ and gave Exhibit 1 back to him. It was 
eventually left in my copy-book. Then I wrote out Exhibit 2. 
I made a fair copy of it and gave it to Nya Bwa in a cover to 
take to Shwe Go.” 

With regard to Exhibit 1, Nya Bwa says it is in his writing ;_ 
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that he wrote il in Davis’s house on the 4th April, but he 
could not tell at what interview it was written. Exhibit 1 is in 
these terms :— 

f Rangoon, qth April 1906. 


twelve 


“My dear Ko Nyah Bwa,—If I not succeed within tires 





months I agree to sell my Zainganine land to Shwe Go (for) a 
lakh of Rupees. Try and settle upon Shwe Go as his promise 
to advance more money if I require.—Yours.” 

There can be little doubt that Exhibit 1, as drafted by Nya 
Bwa, represented what the plaintiff wanted. The defendant says 
that it was left behind in his copy-book when the broker took 
away the fair copy of Exhibit 2 to give to the plaintiff. 

Exhibit 2 is in these terms :— 

“ Dear Sir,—As I am not prepared to pay you the interest 
&c., due, beg that you will wait six months from this date. I 
will then pay you the interest, and the two small bills I owe you. 
Should I fail to pay you then the interest I will agree to sell you 
the land at Pegu for whatever then is offered if you wish to 
purchase, Iam offered now Rs. 2,20,000 and Rs. 2,40,000, but 
will not sell. My price is Rs. 3,00,000.—G.” 

The plaintiff swore he never received the letter, the copy 
of which (Exhibit 2) was read to him. Nya Bwa’s recollection 
about this document is hazy, and his statement certainly is not 
satisfactory. Speaking of Exhibit 1 he says :— 

“Exhibit 1 is not signed. I don’t think Davis refused to 
sign. I think I asked him to sign it. He must have signed this 
Exhibit 1. I had forgotten all about it till I saw it. Davis did 
not refuse to sign Exhibit 1. He may have signed a fair copy. 
If I see it I can say if a fair copy was written. I can say that 
a fair copy of Exhibit 1 was made, but I cannot say who wrote 
it, whether I or Davis or Ba Pe. I can’t say what became of the 
fair copy. It will have been signed; I am not sure. I don't 
know if this letter, Exhibit 2, was written then or not. I cannot 
say, and do not remember, if a fair copy of Exhibit 2 was given 
to me to take away.” 

The defendant's case is that the bills were renewed on the 
basis of the arrangement proposed by him on the 4th of April 
by Exhibit 2, and that his signature on Exhibit H. is a forgery. 

In dealing with a case of this kind in which the parties are 
at issue on a vital question ‘of fact, the safe principle is to 

- consider which story fits in with the admitted circumstances, 
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Now the defendant and his witnesses state that the next day, or 
the day after, he sent the fair copy of Exhibit 2 to the plaintiff 
by Nya Bwa, the same Nya Bwa brought to him a document 
which he was asked to sign. “Its terms,” he says, “ were some- 
thing like those in Exhibit H. ; it was an agreement to sell for a 
lakh.” In cross-examination he adds the document offered to 
him for signature was not Exhibit H. ; “that had an eight anna 
stamp, but was similar to Exhibit H. in terms, and in the form of 
a letter ; I think a little different in the heading ; it was, I think, 
‘from Shwe Go, Dear Sir.’ ” 

And again :— 

“I threw the document down in disgust on the table, and 
went to the back. Then I came back and Nya Bwa read out 
the document in Burmese. Then he took it away.” 

Their Lordships will reserve till later their remarks on the 
statement that the paper shown to him was stamped. But it 
does seem difficult to conceive why or how a document, which 
was “something like” Exhibit H. in its terms, was brought to 
the defendant for execution by the same broker who had taken 
away his proposal contained in Exhibit 2, and on the basis of 
which it was understood the further transaction was to take 
place, or how it came to be presented to him without any 
introductory remark in the calm manner described by him. 

The defendant’s story is that on reading that paper so 
presented to him he became very angry, used strong language, 
refused to sign it, and went to the back of the house. He was 
called back, and when asked by his witness, the female broker 
Ma E. Byu, as to the cause of his anger, he made the following 
statement :— 

“ You don’t know what is written. If I sign that and I 
die to-night my children would be beggars—would be robbed. 
Or if Shwe Go dies the same result, If Shwe Go cannot trust 
me I cannot trust him. I sent him a letter last night asking 
for six months. If he will not wait go to Court and I will get 
six or twelve months.” 

Ma E Byu tells the story of what took place on that occasion 
in a slightly different form, but she introduces into it a statement 
made by Nya Bwa to the defendant when he refused to sign 
the paper, which is of importance. She says that when Davis 
read the paper he became angry, banged about, and spoke 
about his throat, being cut; he then said "let him (meaning, 
‘i presumably”, the plaintiff) accept what I offered yesterday if 
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he likes ; I am not a child, I won’t do like that.” * After that” 
continues the witness “ Nya Bwa said, ‘it is for three months 
which is a long time ; you will be able to make other arrange- 
ments ; we will ‘see that you are not cheated.’ ” 

Ma E Byu goes on to say that the defendant, after he was 
called back, persisted in his refusal to sign the paper, and 
eventually Nya Bwa took it, folded it up, and put it in his 
pocket. 

The suggestion is that although up to that time the plaintiff 
had clearly. and admittedly not accepted the defendant’s “ offer” 
contained in Exhibit 2, he quietly and without demur or 
question consented to the renewal of the bills on the defendant's 
terms. He had all along been pressing for immediate payment 
of the monies that had already become due ; he had been trying 
to get a definite agreement from the defendant that if he did 
not meet his liabilities at the end of three months the property 
should be transferred for a lakh. The defendant admits that 
“a lakh was the plaintiff’s limit.” Ma Mi, too, says that when 
she and Shwe Go (the plaintiff; had a talk about the sale of the 
land, he said “he thought it was worth about a lakh and that 
he would offer that but no more.” The evidence of Ma E Byu 
is to the same effect. She says Ma Mi, in her presence, told 
Shwe Go that the defendant had received an offer of a lakh 
and a half, on which the plaintiff replied :— 

“ Who will offer 14 lakhs or 2 lakhs? He will be ‘lucky 
if he gets a lakh. Tell him to sell it for a lakh.’ I said ‘dont 
speak about 1 lakh. He would not sell for 1} not even for 
Rs. 2,20,000, he said he would not go ‘ below 3 lakhs.’ Shwe Go 
said ‘ if he can get so much he had better sell quick, why wait?’ 
Isaid ‘He did-not sell; what canI do?’ He said to Ma Mi 
‘itisa long time and he has not paid interest, what is he 
doing?’ Ma Mi said ‘He will pay he is looking about him.’ 
Shwe Go said ‘ Very well, the sooner he pays the better as we 
have to pay interest,’ ” 

And yet without any objection or further discussion the 
plaintiff, it 1s suggested, remained content with the proposal 
in Exhibit 2, to wait for six months for his interest, payment 
of which he had been demanding all the time, with a right 
of pre-emption at an indefinite price far above his limit. The 
suggestion seems hardly consistent with the admitted facts. 

' The statements of the defendant in cross-examination regard- 
ing Exhibit 2 are by no means:satisfactory, and their Lordships 
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are not prepared to say that the Chief J udge’s comment is 
altogether unwarranted. 

The bills were admittedly renewed on the 6th April and were 
due on the 9th of July following. Before the due date, however, 
on the 16th of June, the plaintiff wrote to the defendant a letter, 
Exhibit K., in these terms :— 

“T beg to inform you that since the death of my brother 
Maung Shwe Oh on the sth instant, the nature of the circums- 
tances regarding our business has changed. SoI wish you to 
bear in mind that you should not fail to fulfil your promise 
according to your letter dated the 4th April 1906. I expect 
you will strictly make good the promise ‘on or before the 
appointed date.” i 

The defendant admits receipt of this letter, but says he took 
that letter to refer to his letter of the 4th April which he had 
given to Nya Bwa. The terms of Exhibit K, however, in their 
Lordship’s opinion are not consistent with those of Exhibit 2. 
Exhibit K, contemplates an early fulfilment of an undertaking 
or promise of an explicit character ; whereas under Exhibit 2 the 
defendant was not liable for any payment until 4th October. 
Under Exhibit 2 the plaintif had only an option to purchase 
the land for whatever was then offered for it, which left it open 
to discussion and enquiry. There was nothing in it which 
could be “strictly made good.” 

Again Exhibit 2 contemplated that the relative legal 
position and rights of the parties should remain unchanged for 
six months, but admittedly when the hundis fell due on the gth 
July the bills were not renewed for another three months ; 
no document was executed for the interest ; and nothing was 
done by the defendant to keep matters in statu quo. He admits 
that "in the ordinary course the plaintiff would have wanted 
more hundis todo that.” The only explanation the defendant 
has to offer of the unusual course adopted is that he thought 
the plaintiff had taken up the loan himself. 

There was an interview between Shwe Go and the defendant 
after the bills fell due. Shwe Go says it was on the 11th of July 
when Davis told him he could not pay and asked him to pay. 
‘Whereupon the plaintiff said he had to pay and would pay, 
but that the defendant would have to abide by the conditions 
of the letter of the 4th of April to which the latter replied he 
would. The defendant admits the interview ; he says Nya Bwa 
came to his. daughter who spoke to him and he went and saw 
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Shwe Go ; that he told him he was short of money and could 
not pay the interest and asked him to pay it for him, to which 
the plaintiff agreed ; and he adds “that was for a further 
renewal for three months.” As a matter of fact the bills were 
not renewed, nor does the defendant appear to have concerned 
himself any more with his obligation on them. They were paid 
off by the plaintiff on the rath July, viz, the day after the 
interview, with three days’ extra interest. 

In their Lordships’ opinion neither the conduct of the 
defendant nor the acts of the plaintiff are consistent with the 
arrangement in Exhibit 2 ; they appear to be in accord with the 
agreement in Exhibit H, which was substantially to the effect 
that ifthe defendant faileda third time to meet his liability on 
the bills for the payment of all interest thereon, the matter was 
to be treated as concluded, and that the land would be sold to 
hir for the amount stated. 

What transpired shortly after is also of importance in the 
consideration of the case. Four weeks later the defendant wrote 
to the plaintiff for a loan of Rs. 1,000, which he said he urgently 
needed for the funeral of his wife. In the letter (Exhibit L.) he 
mentioned that he had sold his Pegu land for Rs. 300,000, and 
that the loan would be repaid on receipt of the earnest-money on 
the following Friday. There is no reference, however, either to 


the liability on the bills and the promissory notes which accord-- 


ing to his story, were outstanding, or to the plaintiff's pre- 
emptional right under Exhibit 2. 

The plaintiff's reply, through his lawyer, was prompt and 
significant. The letter (Exhibit M.), dated the 11th of August, 
stated that it was well known to the defendant that he could not 
sell the land to others as he had contracted to sell to the plaintiff 
under whose instructions the writer had commenced drafting a 
conveyance more’than a week before and warned the defendant 
that, unless he carried out his agreement, he would be sued for 
specific performance. He also demanded the name of the intend- 
ing purchaser. To this the defendant replied, through his solicitor, 
on the 13th of August, denying any such agreement. But the 
writer adds: “our client did offer to sell, but your client will 
not agree to pay the price.” Their Lordships’ attention has not 
been called to any evidence in support of this statement. 

After some further correspcndence between the lawyers on 
the two sides this suit was launched on the 17th of August. 

_ _. Sq farthe admitted facts and circumstances point to one 


261 


P O, 
1911 


anng 
Q. W. Davis 
GA 
Maung Shwe Go. 
Mr, Ameer Ali, 


— a 


oe v, 
“Maung Shwe Go, 
“My, Ameer Ali 


THE OALCUTTA LAW JOURNAL. [Vou XIV. 


conclusion. The facsimiles of two admittedly genuine signatures 
of the defendant, together with the facsimile of the disputed 
signature, are on the record, and their Lordships have had an 
opportunity of examining them. With reference to the latter 
(the signature on Exhibit H), the defendant says as follows :— 

“From the signature alone I would not be able to swear 
whether it was mine or not. The flourish of the ‘D,’ however, 
goes further to the left than mine generally do. In Exhibit I(3) 
I have flourished a little more than usual.” 

The Judge in the Court of first instance says that he had 
examined it carefully and that it revealed no obvious signs of 
forgery except that there was a mark of double writing or cor- 
rection in the second of the three initials which occurred below 
the name. Nor do their Lordships perceive any difference 
between the admitted signatures and the disputed signature. 

The mark of double-writing to which the learned Judge 
refers might be purely accidental ; in their Lordships’ judgment 
much importance cannot be attached to it. But his finding does 
not show that he had formed, on a comparison of all the admit- 
ted signatures of the defendant with the disputed signature, a 
decided opinion that it was a forgery, for, in summing up the 
case, he expresses himself in these terms :— 

“Tt seems therefore improbable that Davis would have 
agreed to sell his land for one lakh simply in order to induce 
Shwe Go to wait three months for the interest due—a sum of not 
more than Rs. 5,000. Onthe other hand it seems improbable 
that a man in the position of Shwe Go should commit or abet 
the commitment of forgery in order to obtain possession of the 
land mortgaged to him.” 

- Heseems to have been a good deal influenced in his view by. 
the improbability of the defendant agreeing to sell the land for 
which it was stated large offers had been made, for only a lakh 
and atemporary accommodation for a comparatively small sum. 
The learned Judge appears to have overlooked that the whole 
question of the renewal of the bills was involved in whatever 
arrangement was arrived.at on the 4th of April. The defendant 
had either to take them up or get them renewed, Had no arrange- 
ment been come to, an action on the bills would have jeopardised 
his prospects of selling the property to advantage. He evidently 
hoped, and probably was assumed by the brokers, that within 
the three months he would be able either to dispose of the land 
or raise money by mortgage. The evidence of Ma E- Byu 
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already referred to coupled with the statements of Nya Bwa and 
Ba Pe strongly confirm this view. 

Ma Mi admits that about the time when the bills were 
renewed, the plaintiff told her that he was “going to send Nya 
Bwa with a document,” for the transfer of the land for a lakh, 
“ There was a letter on the table before them with a stamp.” 

It has to be noted that the defendant as well as his witnesses 
say the paper which was brought by Nya Bwa, and which Davis 
refused to sign, though in the form ofa letter, bore a stamp. 
Nya Bwa swears he never saw any stamped agreement in the 
form of Exhibit H. Their Lordships think itis hardly likely 
that if a forgery was going to be perpetrated, the plaintiff or his 
agent after presenting a stamped agreement would forge the 


signature on an unstamped paper. Ifthe forgery was not success- 
fulon one stamped paper, another could have been as easily” 


substituted as an unstamped paper. The story about the letter 
that was presented to the defendant for execution being stamped 
Seems due to a desire to give it additional coloring or is the out- 
come of imagination consequent on the bills bearing stamps. 
Their Lordshps have, after the most careful consideration, 
come to the conclusion that the defence set up is not true, l 
But it has been strongly urged by counsel on behalf of the 
defendant that as a decree for specific performance is discretionary 
their Lordships, having regard to the onerous character of the 
bargain, should not affirm the decision of the Chief Court, In 
the absence of any evidence of fraud or misrepresentation on the 
part of the plaintiff which induced the defendant to enter into 
the contract, their Lordships see no reason to accede to the argu: 
ment. The bargain is onerous but there is nothing to show that 
itis unconscionable, The defendant knew all along that a lakh 
was the plaintiff's limit ; it isin evidence that he had frequently 
urged the defendant’s daughter to advise him to sell the land if 
he was getting a higher offer. It is difficult to Say under the 
circumstances that he took an improper advantage of his position 
or the difficulties of the defendant. 
On the whole their Lordships are of opinion that the decree 
of the Chief Court is correct and that this appeal should be dismissed 
with costs, and they will humbly advise His Majesty accordingly. 
Messrs. Sanderson, Adkin, Lee and Eddis—Solicitor for the 
Appellant. 
. Messrs. A. H. Arnould & Son—Solicitors for the Respondent, 
J-M. P, : f Appeal dismissed, 
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wee MADHO PRASAD 
May, 26 and v. 
June, 16, 3 
— MAHANT RAMRATTAN GIR AND ANOTHER. 


[ On APPEAL FROM THE HIGH COURT OF JUDICATURE AT Fort 
WILLIAM IN BENGAL. ] : 
Mortgage suit— Mahant—Property appertaining to a Math— Mortgage by an 


unsuccessful claimant to the Mahantshiy—Burden of proof— Vortgagor’s 
title, 


Ina suit to enforce a mortgage bond executed by one of the two rival 
claimants to the Mahantship and purporting to charge oertain properties apper- 
taining to the Math: 

Held, that it was for the plaintiff to prove his title and he had failed to do 
so inasmuch as the mortgagee was aware that the property which the mortgage 
bond purported to charge was property belonging to the Math, and also aware 
that the mortgagor had not succeeded in establishing his title to the Mabantship. 


Appeal against a decree of the High Court at Calcutta, dated 

the 8th February, 1906, which reversed a decree of the Subordi- 

- nate Judge of Chapra dated the 9th July, 1904 and dismissed the 
appellant’s suit with costs. 

The suit was filed by the appellant against the respondent 
onthe 14th July, 1902, in the Court of the Subordinate Judge of 
Motihari, District Chumparun, for the recovery of a sum of 
Rs. 44,697-8-0 for principal and interest due upon a mortgage 
bond dated the 8th April 1891 and executed by one Raghubans 
Gir of the Bakulahar Math, deceased. 

The facts of the case are sufficiently set out in the judgment 
of their Lordships. . 

Mr. DeGruyther, K.C., and Mr. A. M. Dunne, for the Appel- 
lant: The question of title as between the appellant and the first 
respondent is res judicata under section 13 of the Code of Civil 
Procedure in consequence of the previous litigation in connection 
with the Will left by Ishwar Gir. The Court pronounced for the 
Will, and the appellant’s title is, therefore, good. The case really 
turns upon the pleadings. The appellant alleges that the pro- 
perty was the private property of Ishwar Gir, and the first res- 
pondent’s allegation is that it belonged to the Math. The 
respondent, however, does not allege that Ishwar Gir had no power 
to devise the property. So far as Ishwar Gir is concerned he held 
the property either in his individual capacity or as trustee for 
the Math. But in whatever capacity he might have held the 
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property, his right to devise it is not questioned. The respondent is, 
therefore, bound to satisfy the mortgage under the ekrarnama 
dated the gth September 1891. Reference was made to Mayne on 
Hindu Law and Usage (7th ed.) p. 580. 

Although the mortgage was not executed by the leave of the 
Court, itis perfectly good: Probate and Administration Act, 
section 90, and Probate and Administrasion Act (Act VI of 1889) 
section 19. 

[Lorn MacnaGHTeN: Is there a case in which a mortgage 
executed by a Mahant for his own purpose has been held binding 
on the Math-property ? ] 

The finding of the Subordinate Judge in this case is that the 
° money was borrowed for necessary purposes, 


Sir H. Erle Richards, K.C, and Mr. Dube for the first 
Respondent : The grant of probate was made on May 15th 1890, 
section 14 of Act VI of 1889 is substituted for section 90 of Act V 
of 1881. The former is applicable here and a mortgage could not 
be made without the leave of the Court. The mortgage in issue 
is, therefore, bad. 

The property is the property of the Math. It was not 
suggested until now that the property was the private property 
of the Mahant. The case has been conducted throughout on the 
basis that the property was appertaining to the Math, and it must 
be treated as such in this appeal. In order to succeed the appel- 
lant must show that the mortgagor ,had the title. The appellant 
says that the mortgagor's title is established under the Will of 
Ishwar Gir. But that Will is not produced and there is no 
evinence toshow that the Will itself gave the succession to 
Mahantship. Succession to Mahantship is governed by custom, 
which must be proved. Genda Puri v. Chahtar Puri (1). The 
appellant has not shown that there is a custom in this Math, 
under which the Mahant could appoint asuccessor by Will, The 
appellant has, therefore, failed to show that the mortgagor had 
the title. | 

Further the appellant must show that the money borrowed 
was property spent: Prosunno Kumari Debya v. Golab Chand 


Baboo (2). But there is no evidence that the money was spent 
for necessary purposes. 


Mr. DeGruyther, K.C., in reply, referred to Mayne on Hindu 
Law and Usage (7th ed.) pp. 585 and 586. 


(1) (1886) L. R. 131, 4,100, (2) (1876) L, R. 2J. A, 146, at pp, 161 and 162, 
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The judgment,of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal against a decree of 
the Calcutta High Court reversing a decree of the Subordinate 
Judge of Chapra, and dismissing the appellant’s suit with costs. 

The suit was brought to enforce a mortgage bond executed 
by the late Raghubans Gir, and purporting to charge certain 
property appertaining to the Bakulahar Mażh, of which one 
Ishwar Gir was formerly Mohant. 

Mahant Ishwar Gir died on the 4th of October 1887. On 
his death disputes arose as to the succession to the Mahantship. 
The rival claimants were Raghubans Gir and the respondent 
Ram Rattan Gir. Both had been grand chelas of Ishwar Gir. 
Raghubans produced a will in his favour which he succeeded in “ 
establishing. Ram Rattan alleged that Ishwar Gir had installed 
him in his place, and he managed to obtain and keep possession 
of the property. of the Math, Each had strenuous partisans. 
And the contest was waged with much spirit and a lavish 
expenditure of borrowed money. 


On the 9th of September 1891 a compromise was effected 
by an ekrarnama of that date executed by both Ram Rattan 
Gir and Raghubans Gir. The ekrarnama stated that for the 
past three years disputes had been going on with regard to the 
gaddinashinship of Matk Bakulahar, that none of the matters 
had been set at rest, that there was no hope that even on the 
disposal of the cases for mutation of names in respect of the 
mouzahs appertaining to the Math the disputes would come to 
an end, and that there was great likelihood that in the mean- 
time all the properties of the Mat% would be wasted and ruined. 
Then the instrument proceeds as follows :— 

‘Therefore we two persons having- waived our respective 
claims have come to the following settlement. During our 
lifetime the Gaddi of Mahant Ishwar Gir will remain vacant, and 
no person should sit in that place, and -in his place his charan 
paduka (wooden sandals) should be placed and we should do 
pujah to the same; neither of the parties has, except the right 
to administer the property of the Math which are waqf 
properties, any proprietary title thereto, and the proceeds thereof 
should be jointly managed by us and applied for religious 
purposes and used for religious expenses in connection with the 
Asthal, for which they are designed, and whatever may be 
left should be treated as belonging to the god Sri Mahadeoji 


“Swami,” . 
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Then there were provisions for the registration of the names 
of the two parties as managers of the property of the Math, for 
the indemnification of their respective partisans, and for the 
survivor becoming ‘Malik and possessor like unto the late 
Mahant Ishwar Gir.” It was also provided that if during the 
joint administration it should be necessary to raise a loan for 
the necessary expenses of the Math, or for the payment of old 
or of future debts, then they two would jointly take the loan 
and repay the same from the profits of the properties of the 
Math, and the survivor should be bound to repay the loan which 
might have been raised jointly. 

The mortgage which it was the object of this suit to enforce 
was dated the 8th of April 1891. It will be observed that it is 
not specifically mentioned in the ekrarnama, and no provision 
was made by the parties to that instrument for the payment of 
the money which it purported to secure. 

Raghubans Gir died on the 13th of November 1891, and 
thereupon Ram Rattan Gir became the Mahant. 

The plaint in this suit was not filed till the 14th of July 1902. 

The Subordinate Judge made a decree in favour of the 
plaintiff. 

The High Court dismissed the suit on the ground that the 
plaintiff had failed to show that the mortgage was binding on 
the properties of the Math in the hands of the present Mahant 
Ram Rattan Gir. 

In their Lordships’ opinion the decision of the High Court 
is right. It cannot be disputed that the original mortgagee now 
represented by the plaintiff was aware that the property which 
the mortgage bond purported to charge was property belonging 
to the Math, and also aware that the mortgagor Raghubans Gir 
had not succeeded in establishing his title to the Mahantship. 
It is enough to say that it was for the plaintiff to prove his title 
and he has not done so. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. 

The appellant will pay the costs of the appeal. 

Messrs. Watkins and Hunter : Solicitors for the Appellant. 

Messrs T. L. Wilson & Co. : Solicitors for the first Respondent. 


J.M. P, Appeal dismissed, 


267 


P. 0, 


1911. 


—__ 
Madho Prasad 
v, 
Mabant Ramrattan 
Gir. 


Lord Maonaghien. 


268 


P 0. 


1911. 
z= 
May, 18, 19 & 23 
and 
June, 27, 


THE CALCUTTA LAW JOURNAL, (Von. XIV. 


PRESENT : Lord Macnaghten, Lord Atkinson, Lord Robson and 
Mr, Ameer Ali. 


KAIKHUSRU ADERJI GHASWALA AND OTHERS 
UV. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Bompay.] 


Suit for ejectment— Military or Cantonment tenure—Private ownership of land in 
Cantonment—Compensation—Presumption of ownership in fee attaching to 
the possession of land. 


In a suit for ejectment against the appellants from certain premises 
within the limits of the Poona Cantonment on the ground that the land 
belonged to the respondent and was only held by the appellants on military 
or Cantonment tenure, whioh entitled the respondent to resume it at their 
pleasure subject to compensation for buildings which tenants might have 
erected thereon, the appellants claimed the iand as their private property and 
contended that they were entitled to compensation on a basis of private 
ownership and not as mere licensees. The title of the appellants began with 
adooument dated the 27th August 1864 whereby a Purser of the Indian 
Navy certified that for the consideration therein mentioned he ‘handed 
over’ to the appellant’s predecessor in title ‘all claim he had to the house, 
outhouses and premises generally’ in question. That document was endorsed 
as ‘sanctioned’ by the Brigadier-General Commanding. The appellants 
asserted that the predecessors in title of that Purser were in fact owners of 
the land at the time the Cantonment was established, and that nothing had 
since happened to vest the title in the respondent, The appellants further 
contended that they were in actual possession of the land, and that the onus 
was on the respondent of rebutting the presumption of ownership in fee 
attaching to the possession of land whether in a Cantonment or elsewhere : 

- Held, that the wording of the said document was more consistent with 
the contention of the respondent that the interest of the tenant was that of a 
licensee of the land with a right to the buildings than with the private 
ownership in fee alleged by the appellants.’ 

Held, also, that from the commencement of the formation of the Poona 
Cantonment in 1817 the military authorities were conscious of the inconveni- 
ence and risk of having absolute owners of land within the Cantonment, and 
of the necessity of propitiating them by proper settlement and compensation, 
and even if the appellants established that their house was built at or before 
the time the cantonment boundaries were fixed in 1827, there was still, under 
the circumstances of the case, a strong probability that they were duly 
compensated along with other proprietors for the change in their position as 
owners to that of licensees ; and that such a probability was rendered stronger 
asthe numerous succeeding Bombay Regulations relating to cantonments 
made it clear that, though permission to occupy ground was frequently given 
especially for the building of officers’ houses or bungalows, such permission 
carried with it no sort of proprietary right, and the buildings were liable to 
expropriatation at a price to be fixed by the authorities, snd that tke 
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permission of commanding officer was necessary even forthe sale or letting 
af the house ; 

Held further, that mere possession or ocoupation of the bungalow on the 
site in question did not afford any presumption whatever that the appellants 
or their predecessors in title were owners in fee. _ 

Held, lastly, that the appellant’s predecessors in title did not regard the 
property as differing in its tenure and terms from other property in the 
cantonment; that the appellants were mere licensees; and that the land in 
question had been lawfully resumed by the Government. 

This was an appeal in form from an order of the High 
Court of Judicature at Bombay, dated the 12th February 1908, 
directing the rehearing of an appeal from judgment and decree 
of the District Judge of Poona, dated the 22nd October 1904, 
but in reality was by virtue of an order of His late Majesty in 
Council dated the 4th July 1908 an appeal on the merits of the 
suit from a judgment of the said High Court, dated the 29th 
July 1907. The principal question for determination on the 
present appeal was whether the appellants were owners ofa 
plot of land No. 9 Arsenal Road (formerly known as No. 23, 
Staff Lines), Poona Cantonment or were in possession as licensees 
from the respondent and liable to ejectment at will. The suit 
was instituted by the respondent as plaintiff in the District Court 
of Poona on 6th August 1903 to eject defendants Nos. 1 to 3 
from the land in suit. The defendants Nos. 1 to 3 were 
Kaikusru Aderji Ghaswala, Framji Dorabji Ghaswala, and 
Ruttonbai Kom Sorabji. The plaintiff in his plaint dated 6th 
August 1903 claimed (čzźer alia) that the land was held on 
Military or Cantonment tenure under which the holder had no 
right of ownership but merely a right of occupancy, and that 
the land was resumable at the pleasure of Government, com- 
pensation ‘being given for any building standing on it at the 
time of resumption, and prayed that the defendants Nos. 1 to 3 
might be decreed to deliver up quiet and peaceable possession 
of the plot of land to the plaintiff, that the defendants Nos. 1 to 
3 might be decreed to pay the plaintiff the costs of the suit, and 
that the plaintiff might have such further and other relief as 
the nature of the case might require. 

Subsequently, the sum of Rs. 500 was agreed to by the 
defendants as the correct amount of compensation to which they 
were entitled for existing buildings, if the plaintiff succeeded in 
establishing his claim to resumption. 

The defendants Nos. 1 to 3 by their written statements, 
dated 26th October 1903 and 3rd June 1904 respectively, denied, 
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P.O, that the plot of land was held on Military or Cantonment tenure 

1911. as alleged, and claimed that they held full and proprietary rights 
Kaikhusra’ Aderji in the said land. ee l 

Ghaswala On the 22nd October 1904 the said District Judge delivered 


The Secretary of his judgment by which he dismissed the suit holding that the 
Brate tor ee in plaintiff had failed to establish his title to the plot of land and 
e that there was nothing on the record to show that defendants or 
their predecessors in title had ever admitted that the site was 
not their private property. He also held that the suit was 

' barred by limitation. 

Against the said decree the plaintiff appealed to the High 
Court of Judicature at Bombay. The said Court by its judgment, 
‘dated the 13th June 1906, remanded the case to the lower Court 
for findings on certain issues :— 

On the return of the findings by the District Judge the two 
learned Judges of the said High Court who heard the appeal 
delivered judgments on the 29th July 1907, Mr. Justice Russell 
‘was of opinion that the plaintiff had proved the limited character 
ofthe appellants’ occupation, while Mr. Justice Batty came to the 
conclusion that plaintiff had failed to establish a title to the land 

-in suit. 

In consequence of this difference of opinion Mr. Justice 
Russell alone, as Mr. Justice Batty had left Bombay, referred the 
caseto a third Judge by his order dated the 29th July 1907. On 
appeal this order was set aside by a Division Bench of the said 
High Court on the 12th February 1908 who ordered the case to 
be placed before the Court for fresh hearing and disposal, 

The appellants thereupon applied to His late Majesty in 
Council for special leave to appeal against the said last mentioned 
order, which was granted on the 4th July 1908 upon certain 
terms, vzz., that the said order should be treated as if it had been 
a final decree upon the merits of the said suit. 

Mr, DeGruyther, K. C., (Mr. G. C. O'Gorman, with him) for 
the Appellants: This is a suit for ejectment, and the question 
is whether the Government, as plaintiffs, have established their 
title. The document of sale dated the 27th August 1864 conveys 
‘the house, outhouses and premises’ generally, There is no 
admission in it that Beyts was a licensee. The evidence shows 
that there was a house on this site in 1826 and it must be pre- 
sumed that, that house was there when the cantonment was 
established. There is no evidence to show that the Government 
ever acquired the land in question, though there is evidence to 
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show that the Government ever acquired the land in question 
though there is evidence to show that it acquired other parcels of 
land by paying ‘compensation. Again there is no evidence of a 
grant of license with regard to this land, though there is evidence 
of grants of licenses with regard to other plots of land. Ifthe 
Government acquired this land and granted a license to build 
thereon, there must be some evidence of it. Further, the principle 
of the Land Acquisition Act was applied to Bombay as far back as 
1826, though there wasno Land Acquisition Act at the time. 
But there is no evidence to show that the Government ever paid 
any compensation in respect of this land. The land is therefore, 
private, and thac the appellants are entitled to compensation for 
the site on which the building stands. The Cantonment Code 
shows that there is private ownership of land in a Cantonment. 
Where there is a large portion of land in a cantonment, as it is in 
this case of private ownership, there can be no presumption that 
every inch of land in this cantonment is Government property. 
An examination of the Regulations shows that all statutes 
recognise the existence of land of private ownership in a canton- 
ment. It follows from this that-all plots of land in a cantonment 
are not the property of the Government. Under these circum- 
stances the appellants, who-are in actual possession of the land, 
must be presumed to be the owners in fee. The burden of rebutting 
that presumption is on the Government, who have failed to dis- 
charge it. Reference was made to Bombay Regulation I of 1819, 
Preamble ; Bombaay Regulation XXII of 1827 ; the Cantonment 
Code of 1899, sections 76, clause (2), 89 clause (z), 268 and 269; and 
the Bombay Gazetteer, Vol. 18, Part 2, pp. 287, 291, 300, 301, 
304, and 305 and Part 3, pp. 353 and 357. 

Mr. Arthur Cohen, E.C., and Mr, A. M. Dunne, (Mr. E. M. 
Konstam, with them) for the Respondent : The question involved 
in this case is of very great importance to the Bombay Govern- 
ment. Ifthe contention of the appellants were upheld, it would 
mean that the Goverameat mast prove, whenever the question 
arises in respect of any plot of laad in cantonment that the Govern- 
mient paid compensatioa in respect of it. It would be almost 
impossible to do that after this length of time. It must be presumed, 
though the respondent cannot prove the title, that the land in 
question has the common character of tne surrounding land, 
which is held on licenses by the occupiers. Tnere is nothing on 
record‘to suggast that this plot of lani hada‘ house built on it, 
where the original cantonment waslaid out in'1819. It is clear 
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P. O. that a large proportion of the land required for the Cantonment 

1911. was agricultural land. A large number of important documents 
Kaikhusra Aderji Were lost in a fire that took place at the Collector’s office. That 
Ghaswala accounts for the meagreness of evidence in this case. Reference 


The Secretary of was made to the Indian Evidence Act, section 114(e) ; Taylor on 
ae eee in Evidence, section 147, p. 147; Arnold on Insurance, p. 885, and 
— Maharaja Koonwar Baboo Nitrasur Singh v. Baboo Nund Loll 
Singh (1). The Court here may presume that an official act, like 
the ‘payment of compensation, was donein this case, and that 
Beyts, the vendor, sold under the document, as it is evident on 
the face of it, only what he can sell, that is the bungalow. The 
general rate at which a building was sold was five years’ purchase 
ofthe annual rent. The evidence shows that the price paid to 
Beyts was only five years’ rent. -Beyts was a licensee and that 
the appellants are in the same position. 5 

Up to 1834 the Bombay Presidency was governed by Regula- 
tions made by the Governor in Council. Bombay Regulation ILI 
of 1826, section 21 provided that private property was not to be 
included in the limits of cantonments. .That Regulation was 
repealed by the Bombay Regulation XXII of 1827, which, how- 
ever, did not come into force until September 1827. The limits 
of the Poona Cantonment were fixed in March 1827, and the 
Regulation then in force was the Regulation III of 1826. Bombay 
Regulation XXII of 1827, section 21, also prohibits the- 
inclusion of private land within the limits of cantonments, 

` The Government must be presumed to be the owners of- 
the land, unless the appellants can prove that they have the fee. 
There is no evidence to show that they are the owners in fee 
and they must, therefore, be presumed to be the licensees, 
Reference was made to the East India Company Act,- 1872 
(13 Geo, IIT, c. 63.); The Government of India Act, 1833 (3 and 
4 Will IV, c. 85), sections 5, 7 and 9 ; the Government of India, 
by Ilbert, (2nd ed.) p. 42, and Jameson’s Cantonment Code, 1850, 
Rules 12 aud 145, and Appendix No. 1, Arts: 129, 139, 1 
145, 146, 147 and 148. 

Mr. DeGruyther, K.C., in reply, further referred to the 
Cantonment Code, 1899, section 266, and the Bombay Regula- 
tion III of 1826, repealed by the Pomoy Regulation XXII 
of 1827. 

The judgment of their Lordships was delivered by 

Lord Robson—In form this is an appeal from an 


(1) (1860) 8 M, I, A, 199 (220), 
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interlocutory order of the High Court of Bombay, dated the 12th 
February 1908, which directed the re-hearing of an appeal from 
a judgment and decree of the District Judge of Poona, dated 
the 22nd October 1904, in favour of the appellants, but by an 
order of His late Majesty in Council it- is in effect an appeal 
on the merits of the suit from a judgment of the High Court 
dated the 29th July 1907. 

The action was brought by the respondent to eject the 
appellants from premises known as No. 9, Arsenal Road 
(formerly known as 23, Staff Lines) within the limits of the 
Poona Cantonment, 

_ It was claimed on behalf of the Government of Bombay that 
the land belonged to them and was only held by the appellants 
on military or cantonment tenure, which entitled the Govern- 
ment to resume it at their pleasure, subject to compensation for 
buildings which the tenants might have erected thereon, The 
appellants, on the other hand, claimed the land as their private 
property, and while admitting that they were subject to military 
jurisdiction in the shape of properly authorised cantonment 
regulations, and to the Government right of appropriation, 
contended that they were entitled to compensation on a basis 
of private ownership, and not as mere licensees. 

_ The title of the appellants began with a document dated 
the 27th August 1864 whereby one J.C. V. Beyts, a Purser in 
the Indian Navy, certified that for the consideration therein 
mentioned he “ handed over to Dorabjee Pestonjee, Esq., all 
claim he had to the house, outhouses, and premises, generally 
marked 23, Staff Lines, Poona Cantonment.” This document is 
endorsed as " sanctioned” by the Brigadier-General Command- 
ing. Its wording appears on the whole to be more consistent 
with the contention of the Government that the interest of the 
tenant was that of a licensee of the land with a right to the 
buildings than with the private ownership in fee alleged by the 
appellants. The appellants. however, assert that the predeces- 
sors in title of Beyts were in fact owners of the land at the time 
the cantonment was established, and that nothing had since 


happened to vest the title inthe Government. In support of 


this they produce a map of the cantonment dated the 8th 
February 1828, though possibly made in 1826, in which they 
show a house standing on the premises they identify with No. 9, 
Arsenal Road. Tney can say nothing as to the tenure on which — 
that land was then held, nor by whom it had been granted, and 
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P. O. can only ask the Court to infer that the plot was one of the 

1911. private properties which they say existed there before the 
Kaikhuera Aderji Cantonment was formed. But, if that inference be not sustainable, 
Ghaswala then they contend that they are in actual possession of the land, 


The Seorataey of and that the onus is on the respondent of rebutting the pre- 
State for aie in sumption of ownership in fee attaching to the possession of land 
— whether in a cantonment or elsewhere. 
Dora Robson, The Poona Cantonment dates from the year 1817, and was 
formed after the ‘defeat of the Peishwa at the Battle of Kirkee. 
In exercise of the right of conquest the military authorities at 
that time marked off a considerable area of land, about 5 square 
miles (which was cultivated or capable of cultivation only to a 
very slight extent), for the occupation and convenience of the 
troops. They soon set about to frame regulations for the 
appropriation and control of this area. Up to 1834 the Presi- 
dency of Bombay was governed by Regulations made by the 
Governor in Council, and the first Regulations affecting this 
cantonment appear to be those issued in 1819. By Bombay 
Regulation I of 1819, section 4, it is provided that the limits 
of the cantonments at which any corps or considerable detach- 
ment may be quartered shall be fixed by the Commanding Officer 
in concert with the Zillah Magistrate or Criminal Judge, and 
directing those authorities to report thereon to the Governor 
in Council. On the r4th September 1820 the Governor in 
Council directs the Commander-in-Chief to issue instructions 
Carrying into immediate effect the provisions of Regulation I 
of 1819. i 
The precise delimitation of the Poona Cantonment was accord- 
ingly then commenced, and the correspondence during the years 
immediately ensuing (particularly a letter dated the 24th Sép- 
tember 1822 from the Collector to the Commissioner) shows that 
the military authorities were making arrangements and agree- 
ments with the owners of the lands belonging to Poona such as 
would indemnify them for the loss they sustained by being 
deprived of their rights of occupancy. On the 4th May 1823 
the Commissioner, Mr. Chaplin, writes to the Collector to inform 
him that the whole of the land which had been sketched out 
as necessary for the cantonment by the military authorities must 
be given up, and asking for a report on any arrangements that 
might in consequence be requisite for indemnifying the present 
holders of the land. It seems reasonably clear, therefore, that 
from the first the military authorities were conscious, as they 


Vou. XIV.) PRIVY ‘COUNCIL. 


would scarcely help being, of the inconvenience and risk of having 
absolute owners of land within the caritonment, and of the 
necessity for propitiating them by proper settlements and com- 
pensation. Even if the appellant established that his house 
was built at or before the time the cantonment was formed, there 
is still, under the circumstances of the case, a strong probability 
that he was duly compensated along with other proprietors for 
the change in his position as owner to that of licensee. This 
probability is rendered stronger as the history of the Cantonment 
proceeds. - 

Bombay Regulation III of 1826, section 21, provides that 
the limits of cantonments shall be subject to the approval therein 
mentioned, and adds “ in which limits private property is not to 
be included.” Bombay Regulation XXII of 1827, section 21, is to 
the same effect. 

On the 29th September 1827 a Government proclamation 
was issued for the information of the Poona district, notifying 
that the cantonment boundaries were fixed, prohibiting cultiva- 
tion within that area, and warning all persons that the produce 
of such cultivation would be subject to appropriation without 
compensation. 

It is unnecessary to go in detail through the numerous 
succeeding Regulations which show how strictly the military 
authorities asserted their proprietary rights. They are sum- 
marised in Aitchison’s Cantonment Code of 1836, and in 
Jameson’s Cantonment Code of 1850, and they make it clear 
that, though permission to occupy ground was frequently given, 
especially for the building of officers’ houses or bungalows, such 
permission carried with itno sort of proprietary right, and the 
buildings were liable to expropriation at a price to be fixed by 
the authorities. The permission of the Commanding officer 
was necessary even for the sale or letting of this house 
thus built. 

In this state of things it is impossible to say that mere 
possession or occupation of the bungalow on this site affords 
any presumption whatever that he or his predecessors in title 
were owners in fee. The presumption is all the other way, and 
that adverse presumption is strengthened when the history of 
the site comes to be examined. It has been traced to the year 
1843, when it was occupied by an army surgeon. It afterwards 
came into the hands of a contractor, Nundram Sundarji, and in 
1860 he is found petitioning the Commander-in-Chief against a 
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proposal by the military authorities to remove his bungalow 
along with others for various reasons, which illustrated the 
limited and precarious character of his tenure. Again, in 1882, 
Adarji Dorabji applied for permission to build a fowl shed on 
the site, and duly obtained the sanction of the Commander-in- 
Chief. These circumstances tend to show that the appellants’ 
predecessors in title did not regard the property as differing in 
its tenure and terms from other property in the cantonment. 

Their Lordships are of opinion that the appellants are mere 
licensees, and that the land in question has been lawfully 
resumed by the Government, and they will therefore humbly 
advise His Majesty that this appeal should be dismissed 
with costs. 


Messrs. T. L. Wilson & Co.—Solicitors for the Appellants. 


_ Solicitor, India Office.—Solicitor for the Respondent. 
Je M. P. Appeal dismissed. 





Present: Lord Macnaghten, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Ali. 


MAUNG KYIN AND ANOTHER 
v. 
MA SHWE LA AND OTHERS. 


[ON APPEAL FROM THE CHIEF CourT oF Lower Burma.] 


Indian Dvidence Act (I of 1872), Seo. 92—Absolute conveyance—Mortgage— 
Fraudulent dealing with a third person's property—Notice that the 
property purporting to be conveyed belonged to a third person not a 
party to the conveyancée—LEutrinsie evidence of acts and conduct of the 
parties—Fraud. 


Section 92 of the Indian Evinence Act is applicable to an instrument 
“as between the parties to any such instrument or their representatives 
in interest,’ but it does not prevent the proof of a fraudulent dealing 
with a third person’s property, or proof of notice that the property purporting 
to be absolately conveyed in fact belonged to a third person who was not a 
party to the conveyance, 

The respondents sued the appellants to recover possession of certain parcels 
of land under certain deeds which purported to be absolute conveyances. The 
appellants contended that the said conveyances were meant to be, and had 
always in fact been, treated by all parties concerned as mortgages only, and 
they tendered evidence of acts and conduct of the parties to that effect. That 
evidence was excluded by the Courts below under section 92 of the Indian 
Evidence Act : 

Held, on the facts in the case, that the evidence tendered consisted only 
of evidence relating to the acts and conduct of the parties as distinguished 
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from evidence of oral statements and conversations constituting in themselveg 
some agreement between them, and its object was to show that whatever the 
terms of the instruments might have been, none of the parties had acted on 
them as effecting an absolute sale, but that through a long course of mutual 
dealings materially affecting their respeotive positions, they had always treated 
the business between them as one of loan secured by mortgage ; that the oase 
for the appellants disclosed a charge of fraud against the respondents in 
relation to matters antecedent to the said deeds, on which much of the 
evidence tendered would certainly be material ; and that the rejected evidence 
should be heard subject to any objections the respondents might be adyised 
to take. 


Appeal from a decree of the Chief Court of Lower Burma 
in its Civil Appellate Jurisdiction dated the 21st December 1908, 
affirming the decree of the said Chief Court sOnginel Civil 
Jurisdiction) dated the 21st May 1907. 

Tne facts of the case are stated in their Lordships’ judgment. 

The respondent Ma Shwe La was the widow, and the other 
respondents were the children of U. Shwe Pe, who died on the 
3rd of April 1905. The respondents claimed as heits and legal 
personal representatives of the said U Shwe Pe, and sought to 
recover possession of certain hereditaments situate at Kemmendine, 
Rangoon, in Lower Burma, which they alleged to be of the 
value of 16,000 rupees, but which the appellants contended were 
worth two or three times that amount. The respondents con- 
tended that the said hereditaments were conveyed by the 
appellants to the said U Shwe Pe and Ma Shwe La absolutely 
by two instruments of conveyance respectively dated the 4th 
March 1903. The appellants contended that under and by virtue 
of an instrument dated the zoth November 1905 they were 
entitled to the equity of redemption in the said hereditaments 
subject to two mortgages thereof which were vested in the 
respondents, and which the appellants were ready and willing 
to redeem, and the appellants further contended that as to part 
of the said hereditaments they were entitled to a first mortgage 
having priority over the mortgage of the respondents. 

The Courts below decreed the respondents’ suit. The main 
question to be determined on the appeal was whether the pro- 
visions of the Indian Evidence Act, 1872, section 92 enabled the 
respondents to rely on the form of the said instruments of con- 
veyance of the 4th March 1903 as passing an absolute interest 
notwithstanding the fact that from the surrounding circumstances, 
the relationship of the parties, the negotiations leading up to the 
execution of such instruments, and the acts and conduct of the 

. parties; it clearly appeared that the said instruments were 
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{nterided by the parties to be and to take effect merely as trans- 
fers of existing mortgages. AN Nee 
‘Mr. C. M. Bailhache K.C, and Mr. W. A. Folly, for the 
Appellants : The Courts in India, relying upona Full Bench 
ruling in Maung Binv. Ma Hlaing (1), have held that the 
tendered evidence of subsequent acts and conduct of the parties 
concerned was inadmissible under the Indian Evidence Act, 
section 92. In that case the Full Bench expressed their view as 
to the effect of the decision of the Privy Council in the case of 
Balkishen Dasv. Legge (2), and adopted the view that even 
evidence of the conduct of the parties could not be admitted to 
show that a transaction which purported to bea sale was in fact 
a mortgage.. Butit is submitted that the Full Bench were not 
right in so interpreting the Privy Council decision, which has 
been rightly interpreted by the Calcutta High Court in Khankar 
Abdur Rahman v. Ali Hafez (3), which was followed in Mahomed. 
Ali Hossein v. Nazar Ali (4). On the authority of these cases the 
evidence tendered is admissible. The nature of the evidence 
tendered in the Privy Council case is reported in Balkishen Das v, 
Legge(5). That evidence consisted of oral statements of parties, 
but here it consists of subsequent acts and conduct of parties. 
Preonath Shaha v. Madhu Sudan Bhuiya (6) was also relied upon ; 
there is nothing in Baksu Lakshman v Govinda Kanji (7) and 
Achutaramaraju w, Subbaraju (8) to prohibit the evidence ten- 
dered in this case, which falls under the provisions of section 92, 
proviso (1), of the Indian Evidence Act. 7 
The respondents put in execution on the first property in 
December 1903 for a debt due to them from the predecessor in 
title of the appellants. Ifthe present contention of the respon- 
dents is right that the property was theirs by sale, it shows that 
they put in execution upon their own property, That is-an 
absurd position. The other part of the evidence is that the 
respondents were not in possession of properties Nos. 1, 2 and 3, 
but that they were in possession of property No. 4. The appellants 
want to show why it was that the respondents got possession of 
only one property and not of all the properties. The subsequent 
acts and conduct of the parties are absolutely inconsistent with 
the position taken up by the respondents, and the evidence of 


(1) (1905) 3 Lower Burma Rulings, 109. (2) (1899) Tı, R. 27 I. A, 58, 
. (8) (1900) I. L. R. 28 Calc. 256, at pp. 258 and 259. 
(4) (1901) I. L. R.28 Oale. 259. (6) (1898) I. L. R. 25 Calc: 603. 
(5) (1897) I. L. R. 19 All. 434. (7) (1880) I. L. R. 4 Bom. 594, 
(8) (1901) I. L. R, 25 Mad. 7. 
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such acts and'conduct is admissible. Reference was also made to 
the Indian Evidence Act, section 91. It is a fraud on the part of 
the respondents to deny that the hereditaments were conveyed 
subject to the equity of redemption therein of Ko Shwe Myaing 
and the provisions of the Indian Evidence Act do not prevent the 
proof of fraud. : i i 

The appellants are not bound to relieve the first hereditament 
from the mortgage, dated the 21st May 1895 under section ss 
sub-section (1), clause (g) of the Transfer of Property Act, and 
they are entitled to set such mortgage up as against the respon- 
dents : David v. Sahin (1), Clare v. Lambe'(2\, Heath v. Crealock 
(3); The Indian Evidence Act, section 115; The Law of Evidence, 
by Ameer Ali and Woodroffe, (1902 ed.), p. 633 ; and Rawle on 
Covenants for Title, (4th ed.), pp. 198 and 200. There is no 
fundamental difference between the English and Indian laws on 
this point, and this is a case in which the Court could give relief : 
The Specific Relief Act, section 26, clause (2), and section 33. 

Mr, Roskill, K. C., and Mr. McCarthy for the Respondents : 
The Courts below were right in rejecting, under section 92 of 
the Indian Evidence Act, the evidence tendered : Balkishen 
Das v.. Legge (4), Diamoddee Paik y. Kaim Saridar (5) and 
Maung Bin v. Ma Hlaing (6). 
` [Lorn Macnacuten referred to Illustration (d) to section 92.] 

In delivering the judgment in the first of the three cases 
cited Lord Davey said “ The case must therefore be decided ona 
consideration of the contents of the documents themselves, with 
such extrinsic evidence of surrounding circumstance as may be 
required to show in what manner the language of the document 
is related to existing facts.” Such extrinsic evidence is quite 
different from the evidence of subsequent acts and conduct of the 
parties. Section 58 of the Transfer of Property Act deals with 
‘mortgage by conditional sale,’ and an absolute conveyance could 
not, therefore, be treated as a mortgage. 

The Chief Court was right in holding that the appellants are 
bound under the circumstances of this case, to discharge the mort- 
gage dated the 21st May 1895, on the first hereditaments : 
The Transfer of Property Act, section !55, 

(1) (1898) 1 Ch, 523, 
(2) (1875) L. R. 10 Common Pleas Cases, 334, 
(3) (1874) L. R. 10 Ch, App. cases 22, p. 30. 
. (4) (1899) I. R. 271, A. 58. 
(5) (1879) T. D. R. 5 Calo. 300. 
(6) (1905) 3 Lower Burma Rulings, 100. 
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clause (g), and section 43; Noel v. Bewley (1), Smith v. 
Bakér (2), Partridge v. Ward (3), and Commentaries of the 
Transfer of Propérty Act, by orpoa and Brown, (7th Ed), 
P. 133. 

[Lorp MACNAGHTEN ; Noel v. Bewley (1) is over-ruled. Lord 

Wensleydale in Smith “Oshgena (4) said that it was wrongly 
decided.] ; 
The respondents are entitled to marshal all the properties 
comprised in the mortgage dated the 21st May, 1895: The 
Transfer of Property Act’section 56. 

Mr. Batlhache, K. C., replied. 

The judgment of their Lordships was delivered by 


Lord Robson.—The appellants are defendants inthis action 
which was brought by the respondents in the Chief Court of 
Lower Burma on its original civil side. Judgment was there 
piven in favour of the respondents, and was affirmed on appeal 
to the Court on its appellate side. 

The action was brought to recover possession of certain 
parcels of land which may be” conveniently referred to as the 
first, second, third, and fourth hereditaments. The respohdents 
claimed under certain deeds which purported to be absolute 
conveyances, but which the appellants contended were meant 
fo be, and had always in fact béen, treated by all the parties con- 
cerned as mortgages only, and they tendered evidence of the 
acts and conduct of the parties to that effect. This evidence 
was excluded by the Courts below under section 92 of the Indian 
Evidence Act, 1872, and the principal question arising on this 
appeal is whether or not that evidence was properly rejected. 

The respondents also claimed that the appellants were 
bound under the covenants for title contained in the conveyance 
they had executed.in favour of the respondents, to discharge a 
mortgage existing on the premises at the time of the conveyance. 

On the 21st May, 1895, Ko Shwe Myaing owned all the 
properties in question and he mortgaged the first hereditaments 
(with certain other properties not in dispute) to one Morison 
for 12,000 rupees. On the 30th November 19or he executed, 
what purported to be an absolute conveyance of the first and 
second hereditaments to the appellants for thé sum of Rs. 8,500, 
saying nothing in the conveyance about the mortgage to Morison. 
The appellants allege that this document, though in form a 


_(1) (1829) 3 Sim. 103. (3) (1910) 2. Ob. 342. 
(2) (1842) 1 Y. and. O (Ch) 228. (4) (1857) 6 H. L. O. 376, at 394, 
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convéyance, was in truth d mortgage, and that possession of 
the property was retained by Ko Shwe Myaing who paid various 
sums by way of interest on the alleged purchase money, and in 
patt répayment of the principal sum Snowe as they contend, 

that it was merely a loan, 

Early in 1902, the third and fourth hereditaments were 
sold under an order of the Court in an action by one Miller 
against Ko Shwe Myaing. They were purchased by the 
appellants for Rs. 11,565, and a certificate of the sale was accord- 
ingly given by the Court to the appellants. With regard to 
this transaction the appellants contend that it also was in sub- 
stance a mortgage and that Ko Shwe Myaing remained in 
possession until the zoth November, 1905, when he executed a 
deed purporting to transfer the equity of redemption in all 
the said properties to the appellants absolutely. 

On the 4th March 1903, by two instruments of conveyance 
of that date, the appellants purported to convey the before- 
mentioned four sets of hereditaments to U Shwe Pe and his wife 
Ma Shwe La. The consideration money for the first and second 
hereditaments was stated as being 5,000 rupees, and for the 
third and fourth hereditaments as 11,000 rupees. The appellants 
allege that U Shwe Pe and Ma Shwe La knew that they, the 
appellants, were mortgagees merely, and that the supposed 
purchase moneys for the properties were simply the amounts of 
the mortgage debts outstanding, they having been to some 
extent reduced by repayments of principal, so that the deeds in 
question were in truth mere transfers of mortgages, and not 
absolute conveyances. The deeds of the 4th March 1903 were 
not followed by possession on the part of the respondents, 
except as to the fourth hereditaments, possession of which was, 
according to the appellants, taken by the respondents on the 
terms that they, the respondents, should account for the rents 
and profits against interest at a reduced rate in respect of the 
mortgage debts. 

In the month of December 1903 the said U Shwe Pe, as 
the holder of a decree against the said Ko Shwe Myaing, took 
proceedings to attach the first hereditaments, and, in order to 
preserve them from execution, the appellant, Maung Kyin, at 
the request of Ko Shwe Myaing, paid U Shwe Pe the amount 
of his execution debt. Of course a transaction of this kind, if 
proved, was clearly inconsistent with the respondents’ contention 
that U Shwe Pe had become the owner of these premises by 
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the deed of the 4th March 1903, and would go to establish 
the contention of the ‘appellants that that deed was only a 
transfer of a mortgage. ; i 

On the 29th May 1905 Morison’s mortgage was transferred 
to trustees on behalf of the appellants, and was expressly kept 
alive by the terms of the said Indenture of the zoth November 
1905, under which Ko Shwe Myaing purported to convey the 
equity of redemption to the appellants absolutely. The appel-- 
lants entered into possession of the first, second, and third- 
hereditaments under the conveyance of 1905, and the respondents 
brought this action’ against them on the zoth December 1905 
to have it declared’ that they, the respondents, were absolute 
owners of the hereditaments in question. U Shwe Pe had, in 
the meantime, died, and the action was maintained by his 
widow and legal representatives. 

The appellants at the trial sought to “~prove—(1) that the 
value of the hereditaments far exceeded the amount of the sums 
specified as the consideration moneys in the conveyances; (2) 
that interest was paid on those moneys and that they were in 
part repaid, thus showing that they were loans only; (3) that U 
Shwe Pe and Ma Shwe La were well aware of this, and knew 
(as shown by negotiations between themselves and Ko Shwe 
Myaing as well asthe appellants) that the documents of the 
30th November 1901 and 13th February 1902, under which the 
appellants claimed and the benefit of which they transferred to 
U Shwe Pe and Ma Shwe La, were mortgages only ; (4) that 
possession of the hereditaments remained with the alleged 
vendors ;- and (5) that after the alleged sale to U Shwe Pe and 
Ma Shwe La, of the 4th March 1903, U Shwe Pe himself treated 
the property as belonging to the alleged mortgagor, Ko Shwe 
Myaing, and attached a portion of it in execution of a decree 
against him or his wife. 

The evidence which the appellants thus proposed to tender 
was described in general terms, and their Lordships have ‘not 
the advantage of dealing with it in the form of questions 
specifically put and argued. So far, however, as it is still 
pressed, it, no doubt, consisted only of evidence relating to the 
acts and conduct of the parties as distinguished from evidencé 
of oral statements and conversations constituting in themselves 
some agreement between them. Its object was to show that 
whatever.the terms of the documénts may have been, none of 
the parties had- acted on them as effecting an absolute sale, but 
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that through a long course of mutual dealings materially P. 0. 
affecting their respective positions, they had always treated the Dul. 
ie e them as one of loan secured by mortgage. Maung Kyin 
his may give rise to important and difficult questions v. 
under section 92 of the Indian Evidence Act, which - provides me jah as 
that when the terms of any contract required by law to be Lord. Rober: 


reduced to the form of adocument (and sales or mortgages of 
land are, by sections 54 and 58 of the Transfer of Property Act, 
1882, included among such contracts), “no evidence of any oral 
agreement or statement shall be admitted, as between the 
parties to any such instrument or their representatives in 
interest, for the purpose of contradicting, varying, adding to, or 
substracting from, its terms.” i : 

The case has been argued before their Lordships as though 
the questions in dispute turned entirely on the construction of 
this section as applied to the deeds of the 4th March 1903 
under which the respondents claim. Their Lordships, however, 
are of opinion that the case for the appellants disclosed a 
charge of fraud against the respondents in relation to matters 
antecedent to those deeds, on which much of the evidence 
tendered would certainly be material, Thus it is said that the 
respondents, or the persons under whom they claim, took 
absolute conveyances of property from the appellants with notice 
that they in fact belonged to a‘third person, namely, the 
alleged mortgagor, Ko Shwe Myaing. Ifthis be so, section 92 
of the Indian Evidence Act, even if construed according to the 
respondents’ contention, will not avail them. Itis applicable 
to an instrument “as between the parties to any such 
instrument or their representatives in interest,” but it does 
not prevent proof of a fraudulent dealing with a third 
person’s property, or proof of notice that the property ‘ 
purporting. to be absolutely conveyed in fact belonged 
toa third person who was not a party to the conveyance. 
The evidence of Ko Shwe Myaing is of course material and 
necessary on this point, and their Lordships after giving to 
this case very careful consideration, and without at present 
expressing any opinion on the construction or application of 

— section 92 of the Indian Evidence Act in relation to the deeds 
of the 4th March 1903, think that the rejected evidence should 
abe heard, subject to any objections the respondents may be 
advised to take. The Court will then .be in a position to deal 
hereafter (if it should becom? necessary) with the admissibility 
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of the evidence in relation not only to -the deeds of the 4th 
March 1903, but also in relation to the questions that may-arise 
in connection with the alleged knowledge or conduct of the 
parties antecedent to the execution of those deeds and upon 
which their validity may possibly depend. foes Ss 
: The claim of the respondents to have the mortgage existing: 
onthe premises at the time of the conveyance, discharged by 
the appellants will be dealt with, if necessary, after the case. 
has. been reheard. l . 
Their Lordships will therefore humbly advise His Majesty 
that this action be referred to the Chief Court of Lower Burma 
for a new trial. ‘Fhe respondents must pay the costs `of this 
appeal. The other costs will abide the result of the ney trial 
and will be dealt with by the Chief Court. 
Messrs. A. H. Arnould and Son.—Solicitors 
Appellants, 2 
Messrs. Bramall and White.—Solicitors for the Respondents. 
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` Before Mr. Fustice Holmwood and Mr. Fustice D. Chatterjee, ` 
CHAITAN PATGOSI MOHAPATRA 
KUNJA BEHARI PATNAIK AND oruzast 
Execution sale—Application te set aside —Jurisdiction of ‘High Court to 
„interfere under section 15 of the Charter i Act—Rent Recovery Act 
(X of 1859), sections 109, 110—Orders of Deputy Collector and Collector—~ 
Appellate Court-having no jurisdiction to hear appeal—Oicil - Procedure 


Code (Act XIV of 1882), section 310A, applicability to sale under 
Act X of 1859, A. r 


The High Qourt has jurisdiction to interfere. under section 15. of the. 
Charter Act, with the orders of the Deputy Collector and Collector passed 
under Agt X of 1869, a 

When an appeal from an order passed in an exeoution oase arising from an 


original suit valued at above Rs. 100 ‘was tried by the Collector instead of by the 


District Judge, and an execution sale, which was wanted to be set ‘aside “under 


Fad Civil Rule No. 51 of 1910, against the decision of J y Clark, Esq. Collector 
of Puri, “afitining that of Babu N; Ghose, Deputy Collector of Purif dated thé 
láth June 1909, i i ; ‘ eres 5 >a ; K 
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section 310A of the Code of Civil Procedure ( 882', was impeached as 
ultra vires and illegal, the auction purchaser being a third party : 
Held, that the High Court had jurisdiction to revise the proceedings of 


the Collector. 
When a tanki tenure in respect of which a decree for arrears of rent was 


passed, was not saleable, the other property of the iudgment-debtor could be 
sold only under section 109 of Act X of 1859, if satisfaction of the judgment 
could not be obtained by execution against his person or movable property. 
Where no attempt was made to exeoute the decree against the person or the 
movable property of the judgment-debtor, the sale of his other property 
was ultra vires and must be set aside. 

Deanutoollah v Nawab Nazim (1) referred to. 

Obiter : Sale held in due compliance with the provisions of sections 109 
and 110 of Act X of 1859, would be. under the provisions of the Civil Procedure 
Code and wonld attract all its provisions with regard to sales, from attachment 
to delivery of porsession at least. Hence section 810A of the Code of Civil 
Procedure would be applicable to sales held under the provisions of Act X 
of 1859. 

Radha Madhub v. Lukhi Narain (2) ana Mokunda Bullav v. Bhogaban 


Chunder (8) dissented from, 
. The Deputy Collector in not setting aside a sale under section 310A of 
the Code of Civil Procedure failed to exercise a jurisdiction vested in 


him by law, 
Application for revision by the judgment-debtor. 
Application to set aside execution sale. 


The material facts and arguments appear from the judgment. 

Babus Bepin Behary Ghose ( Fr.) and “Nagendra Nath 
Ghose for the Petitioner. 

Babus Narendra Kumar Basu and Probodh Chunder 
Chatterjee for the Opposite Party. CG. A. V. 

The judgment of the Court was as follows: 


The Deputy Collector passed a decree for over 100 rupees 
for the rent of a tanki tenure. The learned Deputy Collector 
has upon a remand by this Court found that these sanz tenures 
are not transferable. The decree-holder put in an application 
for execution and soon after an application that some other 
property of the judgment-debtor might be sold, this other 
property a harida mafi tenure of the judgment-debtor was 
accordingly sold. Having come to know of the sale he 
deposited the decretal amount with costs and’ the 5 per cent. 
payable to the auction-purchaser and asked for the cancelment 
of the “sale: he also alleged fraud, irregularity and loss. .The 


(1) (1868) 10 W. R. 341. (2) (1893) I. L. R, 21 Cale, 428, 
(3) (1894) I, L. R. 21 Cale. 514, 
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Givin.: Deputy Collector held that section 310A, Civil Procednre Code 
1911. . did not apply to sales under Act X of 1859 and there was no 
Ohaitan Patgosi other law under which he could set aside the sale. On an appeal 
. Mohapatra the Collector upheld the decision of the Deputy Collector 
Kunja Behari and on motion to us we at first issued the above Rule and being 
Patnaik, desirous to know whether the property had been rightly sold 


in accordance with law we asked for findings as to the nature of 
the tenure in respect of which arrears had been decreed and also 
the one sold. * The findings have been sent and at the further hear- 
ing of the Rule a preliminary objection has been taken that we have 
no jurisdiction to interfere with the orders of the Deputy Col- 
lector and Collector passed under Act X of 1859 and reliance 
is placed on the case of Huro Mohun Mookerjee v. Kedarnath 
Doss (1). In this case, L. S. Jackson and Glover JJ., held that 
the power of control and superintendence given by section 15 
ofthe Charter Act was in reference to the general appellate 
jurisdiction of the Court and not to particular cases in which 
that jurisdiction is extraordinarily exercised or to a superinten- 
dence vested in the Commissioner and the Board of Revenue 
by the express provisions of the Act. This view certainly 
supports the objection, but it has been subsequently departed 
from in a series of cases and virtually overruled. Very soon 
after the above case was decided, the case of Bhyrub Chunder 
v. Shama Soonderee (2), in which Norman J., said: “ It is clear 
that the Colléctor’s Court is a Court over which at the time 
of the passing of the Charter Act, the Sudder Court possessed 
appellate jurisdiction and therefore it is clear that the 1sth 
section of the Charter Act gives us a superintendence over such 
Courts for the purpose to which I have already alluded”: The 


_ (2) (1866) 5 W. R. Act X, 25. 
(2) (1866) 6 W. R, Act X, 68, 


* The real question that arises upon this Rule is whether the sale in dispute 
was made entirely without jurisdiction. If the decree was for arrears of rent 
due in réspect of the under-tenure which by the title deeds or by the custom of 
the country is transferable by sale, the sale of the other property belonging to 
the judgment-debtor before the sale of the tenure itself would be entirely 
without ‘jurisdiction under the 3rd clause of section 105 of- Act X of 1859. 
Again if the property that was actually sold was a saleable under-tenure it 
would have to be sold under Act VIII of 1865, and not under any of the 
provisions which the lower Courts have considered. 


We think the best way of dealing with this matter is to keep the case on 
our own file as part-heard and to have the question as regards the nature of the 
property sold and of the property for which the decree for arrears of rent was 
given determined by evidence. This must be done in the lower Court. The 
Tower appellate Court may have evidence taken either before itself or before 
the Court of first instance and the result certified to us with the evidence 
within one month, g ` f 
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purpose is set out in the earlier part of the judgment and is 
“to compel them to do any act which by law they should do, 
to command them to execute all powers with which they are 
vested and to restrain them from meddling when they have no 
jurisdiction.” L. S. Jackson J, agreed. This was a case in 
which the Collector had entertained an appeal which lay to the 
District Judge. The same question came before the Full 
Bench in the next year in the case of Gobind Coomar v. Kisto 
Coomar (1). In this case the Deputy Collector refused to 
. entertain an application for restitution of an excess realised in 
execution of a decree subsequently modified. The Judge did 
not entertain an appeal as he thought an appeal was incompetent 
as the matter was subsequent to decree. The High Court 
compelled the Deputy Collector to entertain the application, 
It may be noted that there is no provision for such restitution 
in Act X of 1859 and the order must have been made in 
accordance with the general Civil Procedure Code. 

Then in the case of Deanutoollak v. Nawab Nazim (2), Sit 
Barnes Peacock C. J. and D. N, Mitter J., held that Act X of 
1859 confers upon the Revenue Courts merely a limited 
jurisdiction and the High Court under its general power of 
control has the right to prevent them for exceeding that 
jurisdiction. In this case the attachment and sale order passed 
by a Collector in respect of properties of the judgment-debtor 
other than the tenure in arrear was set aside by the High 
Court as it was not shewn that the Collector was satisfied that 
execution could not be obtained against the person and movable 
property of the judgment-debtor. 

In the case of Gudadhur Chatterjee v. Nund Lall 
Mookerjee (3), the order- of the Collector ordering execution 
against a person against whomthe decree passed had been 
cancelled, was set aside by the High Court. In the case of 
Rooknee Roy v. Amrith Lall (4), an appellate decree of the 
Collector was set aside as passed without jurisdiction. In the 
case of Sreemutty Nassir Fan v. Akbur Mozoomdar (5), the 
Collector was compelled to entertain an intervention which he 
had disallowed. The matter went up to the Privy Council in 
the case of Nilmoni Singh v. Taranath Mukerjee (6). In that 
case an order of the Collector transferring a decree for execution 
to another district was set aside by the High Court as passed 
(1) 1867) 7 W. R. 520. (4) (1870) [4 W. R. 254, 

(2) (1868) 10 W, R, 341, 1 B, L: R A.C 216, (5) (1871) 15 W. B. 418, 
(3) (1869) 12 W, R, 406. (6) (1882) I. L, R. 9 Cale, 206, 
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CIVIL. without jurisdiction on the authority of Gobind Cosmar v. Kristo 
1911, Coomar (1), and their Lordships of the Judicial Committee 
Chaitan Patgosi agreed with the High Court as to its jurisdiction under section 15 
Mohapatra of the Charter Act. 
v. i . . 
Kunja Behari The case of Mohunt Gobinda Ramanuj Das v. Lakhun 
Patnaik, Parida (2) may seem at the first blush to goa step further but 


we think it is quite in keeping with the older decisions read 
by the light of the decision of the Judicial Committee in the 
case of Wilmont Singh v. Taranath Mukerjee (3). 

We have therefore no doubt that-we have jurisdiction to 
interfere under section 15 of the Charter Act. It was further 
contended by the learned vakil for the opposite party that as 
the original suit was valued at above roo rupees an appeal lay ` 
tothe District Judge and not tothe Collector and we cannot 
therefore interfere in revision. We cannot uphold this objection. 
In the first place the sale in this case is impeached as slira vires 
and illegal and in the second place the case was one under 
section 310A of the Civil Procedure Code, the auction-purchaser 
being a third party and in either case the proceedings of the 
Deputy Collector are amenable to the revisional jurisdiction of 
this Court and not to an appeal. 

On the merits of the case it is contended by the learned 
vakil for the petitioner frsély, that the learned Deputy Collector 
had no jurisdiction to hold the sale of other lakhiraj property 
of the petitioner in the manner in which he did it and that on 
that ground the sale and all subsequent proceedings are ultra 
vires and void: and secondly that the learned Deputy Collector 
was quite competent to entertain the application under section 
310A of the Civil Procedure Code and in refusing to do so 
refused to exercise a lawful jurisdiction. 

On the first point the learned Deputy Collector has found 
that the fan? tenure in respect of which arrears had been 
decreed was not saleable. The case therefore was clearly one 
under section 109 of Act X of 1859 and the other property of the 
petitioner could be sold only if satisfaction of the judgment 
could not be obtained by execution against his person or 
movable property. In this case that procedure was not followed. 
There is nothing to shew that any attempt was made to execute . 
the decree against the person or the movable property of the 
petitioner. All that the learned Deputy Collector says is “on 
the 26th February 1909 the decree-holder made an affidavit that 


(1) (4867) 7 W. R. 520 (2, 11906) 8 O. L. J. 43, 110, W. N. 112, 
(3) (1882) I. L. R. 9 Cale. 295. 
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the zankť tenure for which he had obtained a decree for arrears 


having been allotted for the skeba of Jaggannath temple other ‘ 


properties of the judgment-debtor may be sold for realization of 
the decretal amount and according to his prayer the mafi kharida 
land 162 acres were sold.” As the jurisdiction of the Deputy 
Collector is a limited one and the procedure under section 109 
was not followed the sale of the Jakhzra7 land of the judgment- 
debtor was ultra vires and must be set aside; see Deanutoollah 
v. Nawab Nazim (1). 

The second question raised by the petitioner is whether 
section 310A was applicable to the case. If the sale had been 
held in due compliance with the provisions of sections 109 and 
110 the sale would be " under the provisions of the law for the 
time being in force, applicable to the sale of such under-tenures 
for demands other than those of arrears of rent due in respect 
thereof,” t.e. under the provisions of the Civil Procedure Code. 
This would naturally attract all the provisions of the Civil 
Procedure Code with regard to sales, from attachment to delivery 
of possession at least and there is no special provision in Act X 
of 1859 dealing with these matters. It is contended, however, 
that only those sections of the Code are applicable which provide 
for proceedings up to and inclusive of the sale and none else: 
reliance is placed for this contention on the case of Harish 
Chandra Ghose v. Ananta Charan Patra (2). The learned 
Judges are reported to have said “the Code of Civil Procedure 
applies upto the sale and does not apply after., Section 310A 
comes in after the provisions relating to sale ” : although there is 
no discussion of the reasons fro and coz and no reference is made 
to what the law is after sale in such cases we should have felt 
ourselves somewhat embarrassed by this case if it were not for 
the further contention of the learned vakil that this decision is in 
direct contravention of the ratio dectdendi of the case of Nilmoni 
Singh v. Taranath (3) decided by the Privy Council in 1882 and 
not referred to by the learned Judges. That was a case in which 
their Lordships had to consider whether a Collector could transfer 
a decree for rent for execution to a civil Court in another 
district. The High Court had held that there was no provision 
for such a transfer in Act X of 1859 and, the transfer was 
therefore incompetent. Their Lordships in setting aside the 
order of the High Court say that Revenue Courts deciding suits 


(1) (1868) 10 W. R. 341. 
(2) (1897) 2 0. W, N. 127. _ (3: (1882) I. L, R, 9 Cale, 295, 
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under Act X of 1859 are civil Courts and “ there is nothing in 
the Act (X of 1859) which provides for any execution beyond his 
(Collector’s) jurisdiction and there is nothing to forbid the 
conclusion that such executions are left to the operations of 
Act XXXIII of 1852 or the corresponding portion of Act VIII of 
1859.” This and other reasons given for. the decision seem to 
leave no room for doubt that their Lordships thought that except 
upon points expressly provided for by Act X of 1859 the pro- 
cedure of the Revenue Courts when trying questions arising 
under that Act must be governed by the Civil Procedure Code. 
It cannot be said, however, that the ratio decidend? of their 
Lordships has been uniformly kept in sight in subsequent cases. 
The majority of the Allahabad Court followed up the said’ 
reasoning of their Lordships and held that section 43 of the 
Civil Procedure Code was applicable to rent suits under Act XII 
of 1881, the local Rent Act. This decision of the Allahabad Court 
was followed by our own Court in the case of Adhirant Narain 
Kumari Raj Rani v. Raghu Mohapatro (1). In the case of 
Radha Madhub Santra v. Lukhi Narain Roy Chowdhry (2), the 
learned Judges held that section 373 of the Civil Procedure Code 
did not apply to suits before revenue authorities, Mr. Justice 
Ameer Ali, as he then was, who delivered the judgment of the 
Court said “ we think the point has been virtually decided by the 
reasoning in the Full Bench decisions in Nagendra Nath Mullick 
v. Mathura Mohun Parhi (3). The latter case, however, was in 
respect of the provisions of section 14 of the ‘Limitation Act 
applying to rent suits in Revenue Courts”. 

The learned Judges said “ Act X of 1859 has always been’ 
considered a Code complete in itself and unaffected by the general 
laws of limitation of procedure.” The discussion was confined to 
the question of limitation and the case of Wilmont Sigh Deo (4), 
was not so much as mentioned. The expression ‘complete 
Code ” must therefore be understood as complete as to matters 
specially provided for in the Act. In this view of the case it was 
not a sound basis for the judgment in Radka Madhub Santra v. 
Lukhi Narain Roy Chowdhry (2). In the next case on the point 
however, Mokunda Bullav Kar v. Bhogaban Chunder Das (5), 
another Bench held the same view as to section 373. The learned 
Judges say as to the case of Nilmond Singh (4) that it held that 


(1) (1885) I, L. R. 12 Calc. 50. (3) (1891) 1. L. R. 18 Calo. 368. 
(2) (1893) I. L. R, 21 Calo, 428. (4) (1882) I. L, R. 9 Cale, 295, 
(5) (1894) I. L, Be 21 Cale, 514, 
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“ there being nothing in Act X of 1859 to prohibit the ‘Collector 
acting under that Act from transferring an execution case from 
his own file to the file of a civil Court, the Procedure Code might 
be followed in the matter of the transfer of the decree for execu- 
tion to some other Court” : and they distinguish it as not specifically 
dealing with section 373 of the Civil Procedure Code. With 
great deference to the learned Judges we may point out that the 
Judicial Committee in the case of Nzlmond Singh (4) does not 
hold that the provisions of the Civil Procedure Code might be 
followed as ifthe Collector had a discretion in the matter but 
their Lordships say : “ These considerations lead to the conclusion 
that the Rent Courts established by Act X of 1859 must be held 
to fall within section 284 of Act VIII of 1859 of the same year.” 
Section 284 of Act VIII of 1859 ran as follows : “ A decree of any 
civil Court which cannot be executed within the jurisdiction of 
the Court, whose duty it is to execute the same may. be executed 
within the jurisdiction of any other such Court in the manner 
following.” The result of the ruling of their Lordships is we 
think that the provisions of the Civil Procedure Code must be 
followed in such cases. Inthe caseof Havre Krishna Mahanti v. 
Bishnu Chandra Mahanti (1), Stephen and Mookerjee JJ. 
express a serious doubt as to whether in view of the ruling in 
Nilmoni Singh's case (2) it can still be said that Act X of 1859 is 
a complete Code in itselfin the sense of excluding the application, 
of the Civil Procedure Code to proceedings thereunder. In the 
case of Ram Lochan Singh v. Beni Prasad Kumri (3), another 
Bench of this Court relied upon the case of Nilmoni Singh (2) and 
the Full Bench ruling of the Allahabad Court in Madho Baksh 
Singh v. Murli Manohar (4) for holding that the provisions of 
section 492 of the Civil Procedure Code as to injunctions applied 
to rent decrees under the North-Western Provinces Rent 
Act, XII of 1881, transferred for execution toa civil Court. We 
think therefore that the cases decided in disregard or under a 
misconception of the ruling of the Privy Council in the case of 
Nilmont Singh (2) cannot stand in the way of our holding that 
section 310A of the Civil Procedure Code was applicable to the 
present case and the learned Deputy Collector failed to exercise 
a lawful jurisdiction vested in him by law. 
(1) (1908) 7 O. L. J. 426, I. L. R, 35 Calc. 799. 
(2) (1882) 11 L. R. 9 Cale. 295. 


(3 (1908) 9 C. L. J 125,1. L R. 36 Cale. 252. 
(4) (1888) I. L. R, 5 All 406, 
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Civit. In the result therefore the orders of the Deputy Collector. 
1911; and the Collector are set aside. The sale is held to be ultra vires 
Chaitan Pa tgosi and void. 
Mohapatra f wc 
o: The parties are relegated to the position in which they were 
a a a before the sale. The auction-purchaser will get back the amount 
paid by him. The decree-holder will realise his decretal amount 
first from the deposit made by the petitioner under section 310A 
and any balance in due course of law. Each party will pay its own 
costs in connection with this proceeding in all Courts. 
A.T. M, Rule made absolute. 
a 
APPELLATE CIVIL. 
Before Mr. Fustice Mookerjee and Mr. Fustice Carnauf. 
NAND KUMAR DOBEY AND OTHERS 
CIVIL, ; v. 
Ip. AJODHYA SAHU.* 
May, 26, 20: Certificate sale, effect of ~Public Demands Recovery Aot (I of 1895 B.C.), 
July, 14, Seo. 10—Hetinguishment by adverse possession of judgment-debtor’s title— 
= _ Landlord and occupancy raiyat--Bengal Tenancy Act (VIII of 1885), 


Sees. 184, 185, Sch, ITI, Art 3— Limitation Act (XV of 1877), Sec. 28— 
Extingwishment of title, effect of—Timitation, statute of, effect of, how 
determined— Adverse possession against mortgagor after grant of mortgage, 
effect of, on mortgagee, 


- The effect of a sale under the Public Demands Recovery Act, is to pass 
to the purchaser merely the right, title and interest of the persons named as 
the judgment-debtors in the certificate. 


Shekaat Hosain v. Sasi Kar (1) and Raja Koer v. Ganga Singh (2) 
referred to. 


If on the date of the service of notice, the judgment-debtor had no 
subsisting interest in a particular paroel of land, the purchaser at the certifi- 
cate sale which followed, could acquire no valid interest therein. 


The Public Demands Recovery Act does not contemplate the realisation 
of security. If the Secretary of State intends to enforce the security, he must 
proceed by way of a regular suit; but he may practically abandon the security 

* Appeal from Appellate Decree No. 1886 of 1909, against the decree of 
Babu Troylokya Nath Some, Subordinate Judge of Mozafferpur, dated the 5th 


April, 1909, confirming that of Babu Asutosh Ghose. Monsi of Matihari, dated 
the 22nd Angust, 1908. 


(1) (1892) I. L. R. 19 Cale. 783. 
(2) (1909) 10 O. L. J. 201, 18 C. W. N, 750. - 
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and realise the loan as money claimed, by the summary procedure of a IVIL, 
certificate under the Public Demands Recovery Act, 


1911. 


Luchmi v. Raghu (l) referred to. S . 
Nand Kumar Dobey 

Ifa person suffers his right to be barred by the law of limitation, the Pa 

practical effect is the extinction of his title in favour of the party in Ajodhya Sahu, 


possession. 
Gunga Gobind v, Collector of 24-Peryunnahs (2) referred to, 


Even if section 28 oi the Limitation Act be not applicable directly to 
cases governed by Article 3 of Schedule III of the Bengal Tenancy Act, the 
principle of that section is applicable. 


Obiter : he effect of a statute of limitation, in the absence of a legislative 
provision to the contrary, must be determined with reference to the actual 
state of the title when time begins to run ; and when time has once commenced 
to run against the absolute owner, ‘no subsequent alteration in the title will 
postpone the bar, 


Semble: Where the mortgagor has been dispossessed after the grant 
of the mortgage, the adverse possession may operate against the mortgagee. 


Obiter ; Where the certificate proceedings, even if they be assumed to be 

~ proceedings for enforcement of the security, were not taken till the equity 

of redemption at least had been extinguished by adverse possession on the 

part of the landlord of the persons named as judgment-debtors in the certificate, 
the certificate sale passed no title to the purchaser, 


Appeal by the Defendants, _ 
Suit for declaration of title and for recovery of possession, 


The material facts and arguments appear from the judgment. 
Babus Umakali Mukerji and Surendra Nath Guha for the 


Appellants, . 
Moulvi Syed Shamsul Huda and Babu Kumar Sankar Roy 


for the Respondent. C. A. V, 
The judgment of the Court was as follows : ; 


Mookerjee J.—The subject matter of the litigation, which 
has given rise to this appeal, is a parcel of land which admittedly 
belonged originally to one Biku Dhobi as his occupancy holding, 
On the 4th March, 1889, Biku borrowed. money from Govern- 
ment for agricultural purposes, and executed a mortgage of his 
holding to the Secretary of State for India in Council. He was 
unable to re-pay the loan on the day fixed, and the result was 
that, in execution of a certificate made under the Public 
Demands Recovery Act, 1895, the holding was brought to sale; 
and was purchased onthe 6th August, 1902, by the plaintiff 


(1) (1902) I. L, R. 29 Cale. 587, 6 0. W N. 484, 
(2) (1867) 11 M. I. A. 345, 7 W. R, 21 P. O, 
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now respondent before us. On the 11th November, 1907, the 
plaintiff commenced this suit for declaration of his title and for 
recovery of possession against two sets of defendants ; the second 
set of defendants comprised the landlords of the holding, and the 
first set was composed of mortgagees from them, who, in 
execution of a mortgage-decree, were about to sell the estate 
within which the disputed holding is situated. The plaintiff 
sought for a declaration that the land was the occupancy holding 
of Biku, and not the proprietor’s private land as falsely alleged 
by the second set of defendants ; and that, consequently, it 
was not liable to be sold in execution of the mortgage decree 
held by the first set of defendants. The defendants denied that 
the disputed land was the holding of Biku, and asserted that it 
was the private land of the proprietor who had been in direct 
possession since at least 1892. The defendants further contended 
that, if Biku had at any time a tenancy interest in the land, it had 
been extinguished by adverse possession on the part of the land- 
lords ; and that, in any event, the plaintiff had not, by his purchase 
at the sale under the Public Demands Recovery Act, acquired a 
title capable of enforcement against the landlords or their 
representatives in interest. The Courts below have concurrently 
overruled these contentions and, in the view that the claim is 
not barred by limitation, have made a decree in favour of the 
plaintiff. The defendants have now appealed to this Court, 
and on their behalf the decision of the Subordinate Judge has 
been assailed on the ground that, in the events which have 
happened, Biku Dhobi had no subsisting interest in the disputed 
land at the time of the sale under the Public-Demands Recovery 
Act; and that, consequently, it was not competent to the 
Secretary of State for India in Council to confer on the auction- 
purchaser any title which may be deemed valid against the 
landlords. This contention has been sought to be supported 
from two distinct points of view, namely, -frs¢, that the effect 
of the sale, under the Public Demands Recovery Act, was to 
transfer to the purchaser the right, title, and interest of the 
judgment-debtor, and that, before that date, such right, title 
and interest had been extinguished by adverse possession of the 
landlords for the statutory period of two years; and secondly,’ 
that, even if the certificate sale be deemed to be a sale held for 
the enforcement of the security in favour of the Secretary of 
State for India in Council, the auction-purchaser could not 
acquire any title, because by reason of the adverse possession 


Vou. XIV.] í HIGH COURT, 


of the landlords, the equity of redemption of the mortgagor as 
also the interest of the mortgagee had been extinguished. 

‘In so far as the first of these contentions is concerned, it is 
well settled by a series of decisions of this Court, beginning with 
the case of Skekaat Hosain v. Sasi Kar (1), and ending with 
the case of Raja Koer v. Ganga Sigh (2), that the effect of a 
sale under the Public Demands Recovery Act, is to pass to the 
purchaser merely the right, title, and interest of the persons 
named as the judgment-debtors in the certificate. See 
also Rupram v. Iswar (3), Ashanulla v. Mangura Banoo (4), 
“Raja Batkunto Nath v, Udoy Chand (5), Abdul Hai v. 
Gujraj (6), Baijnath v. Ramgut (7). Section 10 of the 
Public Demands’ Recovery Act, 1895, further provides 
that the certificate, after it has been filed and duly notified 
binds all immoveable ‘property of the judgment-debtors 
situated within the jurisdiction of the District Collector, in 
the same manner and with like effect as if such immoveable 
property had been attached under the provisions of the Code 
of Civil Procedure. Consequently, ifon the date of the service 
of notice, the judgment-debtor has no subsisting interest in a 
particular parcel of land, the purchaser at the certificate sale 
which follows can acquire no valid interest therein. Now, in 
the case before us, it is reasonably plain, upon the proceedings 
of the Collector, that the certificate was made for recovery of 
the debt and not for the enforcement of the security held by 
the Secretary of State for Indiain Council. In fact, the Public 
Demands Recovery Act does not contemplate the realisation of 
asecurity. The steps taken are analogous to those provided by 
the Civil Procedure Code for the enforcement of a money claim. 
Tnis is clear from section 19, sub-section (2) of the Public 
‘Demands Recovery Act, 1895, which lays down that the certificate 
may be enforced and executed, in the manner provided by 
Chapter XIX of the Civil Procedure Code of 1882, for the 
enforcement of decrees for money. The substance of the matter 
is that if the Secretary of State for India in Council intends to 
enforce the security, he must proceed by way of a -tegular suit ; 
but he may practically abandon the security and realise the 

(1) (1892) I. L. R, 19 Cale. 783. 

(2) (1909) [0 O. L J, 201, 31 O. W. N. 750. 

(3) (1902) 6 C. W. N. 302 

(4) (1903) I. L. R. 80 Cale. 778, 8 C. W. N. 357. 

(6) 1905) 2 0. L. J. 311. 


(6) (1898) T. L, R. 20 Cale, 826, L. R. 20 I. A. 70, 
(7) (1896) 1. L, R. 23 Cale, 775, L; R, 23 I, A,-46; 
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loan as money claimed, by the summary procedure of a certificate 
under the Public Demands Recovery Act. “This view is in 
accord with that taken in the case of Luchmt Narain Singh 
v. Raghu Nandan Sahi (1). Upon the first branch of the 
contention of the appellants, therefore, the question arises, 
whether the judgment-debtor Biku had any subsisting interest 
in the disputed land when the notice of the certificate under 
the Public Demands Recovery Act was served upon him. Now, 
it has been found that, in 1892, that is ten years before the 
.date of such notice, Biku had been dispossessed by his landlords, 
.who have continued in possession up to the present time. Under 
Article 3 of Schedule IIL of the Bengal Tenancy Act, Biku, as 
‘an occupancy raiyat dispossessed from his holding by his land- 
lords, was bound to sue for recovery of possession within two 
years from the date of dispossession. He failed todo so. What, 
then, was the effect of this dispossession upon the title of Biku? 
It has ‘been argued, on behalf of the defendants appellants, that 
his title was extinguished at the. end of the period prescribed 
for the institution of a suit by him. In answer to this contention, 
it has been argued by the plaintiff that sections 184 and 185 of 
the Bengal Tenancy Act, read together do not make section 28 
of the Limitation Act applicable to cases of this description. It 
‘has been suggested in fact, that the terms of sub-section (2) 
of’section 185—which lays down that subject to the provisions 
‘of Chapter XVI of the Bengal Tenancy Act, the provisions of 
the Indian Limitation Act Shall apply to all. suits, mentioned 
“in section 184, that is, suits governed by Schedule III annexed to 
‘the Act—are not wide enough to attract the operation of section 
-28 of the Limitation Act to such suits ; that section lays down 
‘that, at the determination of the period limited by the Indian 
‘Limitation Act to any person for instituting’a suit for possession 
‘of any property, his right to such property shall be extinguished. 
‘We are not impressed by the soundness of this contention of 
the plaintiff respondent ; but even if it be held that section 28 
‘of the Limitation Act has not besen made specifically applicable 
:to suits of this description by sub-section (2) of section 185 of the 
<Bengal Tenancy Act, it is clear'that the same doctrine must be 
held applicable on first principles. It was ruled by the Judicial 
Committee in the case of Gunga Gobind Mundut vy. Collector of 
24-Pergunnas (2), that-if a.person suffers his right to be barred by 


(1) (1902) I. L, R. 29 Cale. 537, 6 O. W. N. 484. 
(2) (1867) 11 M. I, :.845, 7 W. R. 21 P, O. 
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the law of limitation, the practical effect is the extinction of his OIVIL, 

title in favour of the party in possession. See also, Luchmee v, 1911, 
Runjeet (1), Fatimatul v. Sundar (2), Fagamba v. Ram (3). wand Rana Dobey 
The tendency of modern decisions is undoubtedly in favour of ~ |. 

this view; even in the absence of a statutory provision (for the Ajgaliya Sabu 
extinguishment of the right to property) of the type we find Mookerjea, J. 
embodied in section 28 of the Limitation Act: Dalip v. 
Deoki (4) and Sarafuddin v. Chandra Mani (5); the contrary 
view, sometimes maintained, [Doe v. Kupper.(6) and Secretary of 
State v. Vira (7)] is opposed to the decisions of their Lordships 
of the Judicial Committee just mentioned, and cannot be sup- 
ported. Weare of opinion, therefore, that, even if it be held 
that section 28 of the Limitation Act does not directly apply to 
cases governed by Article 3 of Schedule III of the Bengal Tenancy 
Act, the principle is applicable ; and that, consequently, the title 
of Biku in the case before us was extinguished in 1894. “In 1902, 
when proceedings were taken under the Public Demands 
Recovery Act, he had consequently no subsisting interest which 
could be attached and sold. In this view, the plaintiff, as 
purchaser at the certificate sale, has not acquired any interest 
which he can.enforce against the landlords, who by adverse 
possession have acquired an indefeasible title to the property. 
The first branch of the contention of the appellants must, 
therefore, prevail. 

In so far as the second contention of the appellants is con- 
cerned, it has been argued that, if the certificate proceedings be 
assumed to have been-appropriately taken for the enforcement 
of the security held by the Secretary of State for India in 
Council, the plaintiff respondent -has not acquired any title to 
the disputed property, because before the security was sought 
to be enforced, the interest of the mortgagor as also of the 
mortgagee had been extinguished by adverse possession for the 
statutory period by the landlords. In support of this proposition 
reliance has been placed upon the cases of Ram Coomar Sein V, 
Prosunno Coomar Sein (8) and Karan Singh v. Bakar Ali 
Khan (9). The question raised is of considerable nicety and by 
no means free from difficulty, and we miay observe that there 
has been some divergence of judicial opinion upon it. The 


(1) (1873) 18 B. L. R, 177 P. 0. 20 W. R. 375 P. O. 
(2) (1900) L. R. 27 I. A. 103, I. L, R, 27 Oale. 1004. 


(3) (1903) I. L. R, 31 Cale. 314, (6) (1862) 1 Mad. H, 0. 89, 
(4) (1899) I. L. R. 21 All. 204, (7) (1880 & 1885) I. L. R. 9 Mad. 176, 
(5) ao 50. W. N. 405. (8) (1864) W. R. Gap. 375, ` Š 


(9) (1882) I. L. R. 5 Al, 1, L. B, 9 I, À, 99, = a 
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contention of the appellants in substance is, that the adverse 
Possession on the part of the landlords operated to extinguish, 
not merely the equity of redemption, but also the interest of the 
mortgagee. There can be no room for controversy that, if such 
adverse possession had commenced before the execution of the 
mortgage, its operation would not have been arrested by the 
grant: of the mortgage security, on the elementary principle 
that the effect of a statute of limitation, in the absence of legisla- 
tive provision to the contrary, must be determined with reference 
to the actual state of the title when time begins to run, and that, 
when the time has once commenced to run against the absolute 
owner, no subsequent alteration in the title will postpone the 
bar. Where, however, as here, the mortgagor has been dis- 
possessed after the grant of the mortgage, the view has sometimes 
been maintained that the adverse possession does not operate 
against the mortgagee [see Aimadar Mandal v. Makhan Lal 
Day (1)}, which was accepted as good law in Vencata Chala v. 
Subramanya (2). There is, however, considerable force in the 
contention of the appellants that the contrary view ought to be 
maintained on principle. The learned vakil for the appellants’ 
has argued, that the right of the mortgagee to the security 
subsists only so long as the mortgagor’s right to the property 
subsists, and both are in the same position if the interests of the 
mortgagor and mortgagee are equally invaded by the trespasser. 
This view is supported, not only by the case of Ram Coomar v. 
Prosunno Coomar (3), but also by the observations in Sheoumber 
v. Bhowanee (4), Ram Lal v. Mosum Ali (5), Ammu vy. 
Ramakishna (6), Karan Singh v. Bakar Ali Khan (7), 
Anundo Moyee v. Dhonendro Chunder (8) and Prannath v. 
Rookea Begum (9). See also Chinto v. Fanki (10) and Kanhoo 
Lal v. Manki (11). We are not unmindful that in England it has 
been ruled that, where land is subject toa mortgage, the statute 
does not run against the mortgagee in favour ofa stranger in posses- 
‘sion of the land so long as the mortgagor pays interest to thé 
mortgagee, or more pea such payment of interest continually 


(1) (1906) I. L. R. 33 Gale. 1015, 10 O. W. N. 904. 


(2) (1910) 8 M d. L.J. 377, 8 I. 0. 264. 

(3) (1864) W. R. Gap. No. 375. (5) (1902) T. L. R. 25 All, 35 (38), 
(4) (1870) 2 All. H. O. R. 223. (6) (1879) I. L. R, 2 Mad, 226. 
(7) (1882) I. L. R. 5 All 1. 

(8) (1871) 14 M. I, A. 101 (110), 8 B. L. R. 122, 16 W. R. 19 P. O. 

~ (9) ee ae A. 323 (352), 4 W. BR. 37 P.C. 


“(10) (1892) I. L. R, 18 Bom, 51. 
(11) (1902) 6 0. W. N. 601, 
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checks the operation of. the statute [Doe v. Eyre (1), Doe v. 
Masey (2) and Ford v. Ager (3)); provided the adverse possession 


began after the creation of the mortgage : Thornton v. rFance (4). Nand K 


See also Ayre v. Walsh (5). It is worthy.of note, however, that the 
decision of the House of Lords in Heath v. Pugh (6), upon 
which reliance is placed in Aimadar Mandal v. Makhan Lal 
Day (7), is clearly distinguishable, because there the mortgagee 
had commenced his action to foreclose the mortgagor before the 
adverse possessor had been able to extinguish the equity of 
redemption ; under these circumstances, it was ruled that for the 
purposes of an action in ejectment by the mortgagee who had 
become full owner, time must be taken to run against him from 
the date when his title was perfected. In the case before us, the 
certificate proceedings, even if they be assumed to be proceedings 
for enforcement of the security, were not-taken till the equity of 
redemption at least had been extinguished by adverse possession 
onthe part of the landlords. The view may, therefore, well be 
maintained that the certificate sale passed no title to the pur- 
chaser. That the question, however, is not free from difficulty, 
is obvious from the divergence of judicial opinion which has 
prevailed upon it, and in American Courts, where the question 
has been much debated, contrary views have been maintained. 
For instance, in Dadmun v. Lamson (8), Menazr v. Lot (9) and 
Glazen v. Haskins (10), the view appears to have been taken 
that,-as regards a third person not in privity with the mortgagor 
or mortgagee; the “existence of the mortgage does not affect the 
character or effect of the adverse possession by him as against 
the mortgagee. On the other hand, in Martin v. Fackson (11), 
it has held that no adverse possession by the consent or conni- 
vance of a mortgagor can affect the mortgagee, unless it be so 
open as to give the latter notice that his rights are invaded. In 
so far as the Courtsin this country are concerned, as we have 


already explained, there is a conflict of authorities, and if it were ` 


necessary for usto rest our decision on this point, we should 
have to consider whether the matter ought not to be referred to 
a Full Bench. In the view, however, we take of the first conten- 
tion of the appellants, it is clear that their appeal must succeed. 


(1) (1851) 17 Q. B. 366, 85 R. R. 488. (6) (1881) 6Q, B. D. 345, 7 A. O. 236. 
(2) (1851) 17 Q. B. 373, 85 R. B. 493. (7) (1906) T. L R. 33 Oale. 1015. 


(3) (1863) 2 H. & 0.279. (8) (1864) 9 Allen 85. 
(4) (1897) 2Q. B 143. (9) (1838) 34 Mass, 285, 84 Am. Dec, 78. 
(5) (1860) 10 Ir. C. L. 346. (10) (1903) 23 R. I. 601, 51 Atl. 219, 


(11) (1856) 27 Pa, 584, 67 Am. Dec, 489. 
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-OIVIL, ; The result; therefore, is that this appéal is allowed, the 
„191. decrees of the Courts below set aside, and the suit dismissed with 


avid kian Dobey ©9Sts in all the Courts. 


ve .—I agree, 
Ajodhys Sahu. Carnduff J g 





2 ALT. M.. < Appeal allowed. 
Mookerjee, J. 5 : 
Before Sir Lawrence Fenkins, Kt. K. CLE, C ief Fustice, 
and Mr. Fustice Coxe. 
CIVIL. 
— PORESH NATH MULLICK 
April, 28, i HARI CHARAN DEY. * 


Ciril Procedure Code (Act XIV of 1882 ), Secs. 100, 108—Ew-parte decree— 
` Irregularities in procedure—Sale in execution of the decree—Decree set 
aside for non-service of surimons—Application to set aside the sale—Title 


of purchaser at the ewecution sale. 


A purchaser at a sale held in execution of an ex-parte decree cannot be 
deprived of the benefit of his purchase when the ex-parte decree is subsequently 
get aside on the ground that the summons had not been duly served, as he was 
entitled to rely on the decision at - which the Court had arrived when it deter: 
mined that the conditions laid down by section 100 of the Code of Civil Pro- 
cedure were established entitling it to passan ew-parte decree, and ashe bad 
not the opportunity or the means of questioning the propriety of such a decision, 

The Court should have much hesitation in visiting an innocent purchaser 
at one of its sales with the consequence of an irregularity or defect of procedure 
which was not discovered by the Court, or its officers, at the time of sale and 
Was not apparent on the face of the record. 

: Malkarjun v. Narhari (1) referred to 
The word ‘fraud’ explained. 
` Appeal by the Auction-purchaser. 
Application to set aside a sale. 
The material facts and arguments appear from the judgment. 
Babu Dwarka Nath Mitter for the Appellant. 
: Babus Baidya Nath Dutt and Tarkeswar Pal Chowdhury 


for the Respondent. 


ka 


Jenkins, C. J.—The appeal arises out of an application to set 
aside a sale held in execution ofa decree for rent. : This decree 
was passed ex-parte in 1903, and on the r2th of February 1906 
there was a sale in execution of this decree at which the appellant 

x Appeal fron Appellate Order No. 305 of 1910, agaiust the order of W. 
N. Delevingue, Esq., District Judge, Hooghly, dated the 3]st March, 1910, 


affirming the order of Babu Tara Prosanna Chatterjee, Munsiff of Serampore, 
dated the Ist October 1909, i 5 


(1) (1900) I. L. R, 25 Bom. 337 ; L. R, 27 I. A, 216, 
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before us became the purchaser. It is this sale that is now 
impugned. - On the 17th of May 1906 an application was made 
to have the decree set aside, and on the 21st of May an application 
was made to have the sale set aside. On the rgth of August 
this application to have the sale set aside was dismissed, and 
though an application was subsequently made for its restoration 
that application was rejected. Oa the Ist of September 1906 
the decree was set aside, and the suit was restored, with the result 
that a modified decree was passed in the plaintiff’s favour. On 
the sth of February 1909 the present application was made to 
have the sale set aside. 


I may deal with one point at once: It is the suggestion 
that there is fraud in this case. That suggestion is based upon a 
remark by the Munsiff to this effect, “ the auction-purchaser is in 
no way connected with the fraud proved inthis case.” Though 
the Munsiff there implies that there was fraud, there is nothing 
in his judgment which justifies the conclusion of fraud. The 
view that there was fraud manifestly did not find favour with the 
District Judge, because he makes no reference to it and there is 


nothing direct or indirect in his judgment that suggests that he’ 


thought there was fraud. The fact is that the word Jraud is 
very loosely used in this class of cases—any irregularity is taken 


to be fraud with the consequence that such a finding involves, - 


But a finding of fraud should be reserved for that which is dis- 
honest and morally wrong: and it is not sufficient to come toa 
vague general finding of fraud ; actual fraud must be established. 
In this view of the-case it is unnecessary for me to consider 
the question that has been argued before us, whether, if there 
| be fraud, an auction-purchaser is affected by it, though he himself 


may be innocent of the fraud. It is said that there is authority’ 


to that effect. But should the case arise for consideration, I 
think it would be undesirable for any Court to come to a 
conclusion upon that point, without having regard to what 
was laid down by their Lordships of the Privy Council in 
Lalla Bunseedhur’s case, (1). The ground on which the decree 
of 1903, was set aside was that it was ex-parte, and the. summons 
had not been served. Therefore, those conditions were established: 
which entitled the aggrieved defendant to have thé decree 
set aside under section 108. But though the decree was thus 
set aside in September 1906, the Court could not have passed 
its decree in 1903, without holding that the summons had been 


(1) .(1866) 10 Moore’ I. A. 454 (473), ae os 
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duly served : that is the condition laid down by section 100 of 
Civil Procedure Code of 1882. So we have this position, .that 
the Court wrongly, as events have subsequently shown, found 
that though the defendant was not present the summons had 
been duly served. The purchaser was entitled to rely on that 
finding. He had not the opportunity or the means of question- 
ing the propriety of the decision at which the Court had arrived 
when it determined that the conditions were established entitling 
it to pass an ex-parte decree: and the Court should have much 
hesitation in visiting a purchaser at one of its sales with the 
consequences of an irregularity or defect of procedure which 
was not discovered by the Court, or its officers, and was not 
apparent on the face of the record. The position then is that 
under a decree, to all appearances in order, the present appellant 
became a purchaser: why is he to be deprived of tHe benefit 
of his purchase ? I have already said, there was no fraud to which 
he could have been a party. At the sametime it is the policy 
of the Court, and a very wise policy to protect its purchasers, 
for although in an individual case there may be some hardship 
it would be far more prejudicial to the general body of judgment- 
debtors that any doubts should be thrown upon titles acquired 
by purchasers in execution under decrees which are to all 
appearances in order and-free from objection. The decree under 
which the appellant bought was nota nullity, it stood until it 
was set aside, and so the doctrine laid down in Khzarajamats 
case (1), has no application. On the contrary what was said 
by the Privy Council in Malkarjun’s case (2) is opposite. Lord 
Hobhouse there said, ‘It was contended that the person served 
was not the right person but the Court having received his 
protest decided that he was the right person, and so proceeded 
with the execution ; and in so doing the Court was exercising 
its jurisdiction. It made a sad mistake, it is true; but a Court 
has jurisdiction to decide wrong as well asright. If it decides 
wrong, the wronged party can only take the course prescribed 
by law for setting matters right, and if that course is not taken 
the decision, however wrong, cannot be disturbed.” So here, 
as I have already indicated, the Court decided in 1903, that 
there was sufficient proof of the service of summons. He was 
entitled so to decide, and the purchaser was entitled to rely on 
that decision. 


(1) (1904) I. L. R. 82 Cale. 296. 
(2) (1901) 1, L. R, 25 Bom 337 (347); L. R. 27 T. A. 216. 
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_ reversed and the application dismissed. I may mention a further 
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In the circumstances it appears to me that there is no O1viL, 
sufficient ground on which the purchase by the appellant who 1911. 
is an innocent purchaser for value should be disturbed, and Poreh bate 

Ores. 


Nath Mulli 
I, therefore, hold the decree of the lower appellate Court should be A iia 
Hari Charan Dey. 


difficulty in the present applicant’s way. As his application Jenkins, C d. 
to have the sale set aside was dismissed and the application for aa 
restoration was rejected, it is at least doubtful whether he can 
successfully prefer the present application for the same purpose. 

The appellant is entitled to his costs in all the Courts. We 
fix the hearing fee in this Court at two gold mohurs. 


Coxe J.—I agree. 
ALN. R G Appeal allowed. 


— 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
CHAMARU SAHU AND OTHERS 


v. CIVIL. 
SONA KOER.* arr 
Restraint on alienation—Lransfer of Property Act (IV of 1882), Secs, 10, 11— Juned. 30 
Conditional limitation limited in time attached to vested interest—Family ae 


settlement— Maintenance, charge of. 

A clause for restraint upon alienation by the reversioners in a deed of family 
settlement between two Hindu widows and the reversionary heirs, who were 
two brothers; of their husbands, is bad in view of the principle recognised in 
section 11 of the Transfer of Property Act. 

Where the object of the restraint on alienation by the reversioners was 
the protection of the rights of the widows to receive maintenance from what 


' had been the estate of their husbands, the alienees from the reversioners who 


have accepted mortgage contrary to the provisions of the deed of settle- 
ment, acquired rights subject to the rights of maintenance possessed by the 
widows, ` 

Ali Hasan v. Dhirja (1) referred to. 

A restraint on alienation qualified as to time may be valid. 

A condition or conditional limitation upon alienation of a contingent 
interest before it vests, is good. z 

Semble. Whether a condition or conditional limitation upon alienation 
limited in time, is not bad when attached to a vested interest. 

Section ll of the Transfer of Property Act recognises the elementary 
principle that a transferee of property who takes an absolute interest, as for 

* Appeal from Appellate Decree No. 284 of 1909, against the decree of 
M K. Deb, Esq . District Judge of Saran, dated the 10th June 1909, reversing 


that of Babu Prayag Nath, Subordinate Judge of Ohapra, dated the 12th 
November, 1908. 


(1) (1882) 1, L, R, + AN, 518. 
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instance a donee or purchaser, cannot be restrained in his enjoyment or 
disposition of it by any condition inserted in the transfer. Suoh a condition 
deprives the property of its legal incidents and is inconsistent or repugnant 
to the main purpose of the transfer, It is consequently arbitrary and not 


enforceable in a Court of law. 


Appeal by the Defendants. 
Suit for declaration that alienations made by reversioners 


_ were invalid and inoperative in law. z 


The material facts and arguments appear from the judgment. 
Dr. Rash Behary Ghose, Babu Umakali Mukerji and Moulvi 


Mahommed Mustafa Khan for the Appellants. 
Babus Dwarka Nath Chuckerbutty and Akhoy Kumar 


Banerji for the Respondent. C. A. V. 


The judgment of the Court was as follows : 


Mookerjee J.—The substantial question of law in this 
appeal relates to the validity of a clause for restraint upon 
alienation in a deed of family settlement between two Hindu 
widows and the reversionary heirs of their husbands who were 
two brothers.’ The circumstances under which the question in 
controversy has arisen are not disputed, and may be briefly 
narrated. The plaintiff respondent, Sona Koer, is the widow of 


` Matukdhari Lal and the eighth defendant, Mahatab Koer, is the 


widow of Ayodha Prosad. Shortly after the death of their husbands, 
a dispute arose between them as to the title to certain landed 


` properties. The result was that the widows and the reversioners 


entered into an arrangement for settlement of these disputes. 


` The terms of the compromise were embodied in two instruments 
_ executed on the 21st December 1894 and 15th January 1895. 


It is not necessary for our present purpose to examine in minute 


-details all the provisions of these deeds. It is sufficient to state 


that the widows and the reversioners agreed that the properties 
should become vested in the reversioners ; that a portion of the 
landed property and a sum of Rs. 6,000 should be dedicated for 
the construction of a temple and other specified religious and 
charitable purposes; that the widows should each receive, 
annually a sum of Rs. 500 as maintenance out of the income of 
the estate of her husband vested in the reversionary heirs ; and 
that during the life time of the widows, the reversionary heirs 
should have no right to transfer any immoveable property left 
by their husbands. ` It appears that shortly after the execution 
of these documehts, the reversioaary heirs, on the 26th-August 
1904, 29th August 1905," and 28ch November 1905, successively 


ow 


m” 
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executed simple and usufructuary mortgages in respect of the 
properties taken by them under the settlement. On the 4th 
September 1907, the plaintiff Səna Koer as the widow of 
Matukdhari Lal commenced the present action for declaration 


.. that these alienations were invalid and inoperative in law 


because made in contravention of the ekrarnama of the 21st 
December 1894 and the subsequent solenama of the, roth 
January 1895. She joined- as parties defendants the transferees 
une first four defendants), the reversioners (the next three 
: defendants), and the widow of Ayodha Prosad (the eighth 
‘ defendant) The claim’ was resisted by the transferees principally 
on the ground that the restraint upon alienation was void in 
law and that the plaintiff was not entitled to claim any declara- 
tion. The Court of first instance held that as the estate had 
vested absolutely in the reversionary heirs, and as there was no 
clause for forfeiture upon alienation, the restraint upon alienation 
was illegal and unenforceable. :In this view the Subordinate 
Judge dismissed the suit. .Upon appeal, the learned District 
Judge has held that the restraint upon alienation was valid in 
view of the decisions in Lalit Mohun Singh v. Chukkun Lal 
Roy (1) and Kuldip Singh v. Khetrani Koer (2). The District 
Judge has therefore reversed the decision of the original Court 
and remanded the case for trial on the merits. The mortgagees 
defendants have appealed to this Court, and on their behalf, the 
decision of the District Judge has been challenged substantially 
on the ground that the restraint upon alienation is invalid in 
law, and that the plaintiff is not entitled to any declaration in 
the suit as framed. Oa behalf of the respondent, it has been 
argued that, even if the restraint upon alienation be treated as 
invalid, the plaintiff is entitled to a declaration that the aliena- 
tions impeached do not affect her right to receive maintenance 
out of the estate of her husband, whether that estate continues 
in the hands of the reversioners or a portion thereof has been 
included in the mortgages. 

In so far as the question of the validity of the restraint on 


„alienation is concerned, our attention has been invited to 


sections 10 and 11 of the Transfer of Property Act. Section 10 
. provides that where property is transferred subject to a condition 
or limitation absolutely ‘restraining the transferee or any person 
claiming under sr him fr ‘from parting with or disposing of his interest 
in the property, the condition or limitation is void except in the 


(1) (1897) I. L. R. 24 Cale. 83£ * (2) (1898) I. L. R 25 Cale, 869. 
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two cases of lessees and married women. Section 11 provides 
that where on a transfer of property, an interest therein is 
created absolutely in favour of any person, and the terms of the 
transfer direct that such interest shall be applied or enjoyed by 
him in a particular manner, he shall be entitled to receive and 
dispose of such interest as if there were no such direction. If 
the restraint in the case before us is tested with regard to the 
provisions of section 10 of the Transfer of Property Act, the 
question arises whether the transferee has been absolutely 
restrained within the meaning of that section. It has been 
argued that as the restraint is limited in point of time, it does 
not fall within the mischief of the rule enunciated in section 10. 
It may be conceded that this view may possibly be supported 
upon a strict construction of the language used by the Legisla- 
ture in that section. It is not improbable that the framers of the 
section had in view the judgment of Sir George Jessel M.R., in 
In re Macleay (1), in which that learned Judge observed as 
follows :—" The test is whether the condition takes away the 
whole power of alienation substantially ; it is a question of 
substance and not of mere form. You may restrict alienation 
in many ways į you may restrict it by prohibiting it to a parti- 
cular class of individuals or you may restrict alienation by 
restricting it to a particular time.” This exposition perhaps 
tends to support the view that a restraint on alienation qualified 
as to time may be valid. Now it cannot be disputed that a 
condition or conditional limitation upon alienation of a contin- 
gent interest before it vests is good, as first held in Large’s 
case (2), and as repeatedly affirmed in subsequent decisions : 
Churchill v. Marks (3) and Barnett v. Blake (4). But it does 
not necessarily follow that a condition or conditional limitation 
upon alienation limited in time is good when attached to a 
vested interest. In Renaud v. Tourangeau (5), their Lordships 
of the Judicial Committee held that a restraint upon the devisees 
of lands from alienating them for a period of twenty years from 
the testator’s death was not valid either by the old law of 
France which was directly applicable to the case or by the 
general principles of Jurisprudence. This view is consistent with 
that expressly or impliedly held in Ware v. Cann (6), Bradley v. 


(1) (1875) L. R. 20 Eq. 186. (3) (1844) 1 Coll. 441: 

(2) (1587) 2 Leon 82; 3 Leon 182. (4) (1862) 2 Dr, & Sm, 117. 
(5) (1867) L. R. 2 P, C. 4 (18), 5 Moo P.O. N. 85, 

(6) (1830) 10 B, & O, 483, 34 R. R. 409, 
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Peixoto, (1), Wills v. Hiscox (2), Rishton v. Cobb (3), In ve OIvin, 
Fones's Will (4) and Jn re Machu (5). The contrary view, 1911, 
however, has been assumed as correct, without investigation, Ohamata Sahu 
in some decisions, for instance, Kzal/mark v. Kiallmark (6), v, 
Kearsley v. Woodcock (7), Churchill v. Marks (8) and Pearson v. Sona Rare 
Dolman (9), which last case is based upon a singular misapprehen- Mookerjee J. 





sion of the accurate statement of Turner, V. C., in Rochford v. 
Hackman (10), that a life estate could be determined by an 
alienation. The prevailing view in England, therefore, un- 
doubtedly is that a condition restraining alienation of an estate 
in fee is bad even though it is qualified as to time. In support 
of this proposition, it is sufficient to refer to the elaborate 
opinion of Mr. Justice Pearson in {n re Rosher (11). See also 
Dugdale w. Dugdale(12). Butin a latter case, Jz re Porter (13), 
Mr. Justice North questioned if there was any distinction in 
principle, so far as the present matter is concerned, between a 
contingent interest and an interest, which is vested but is liable 
to be divested. It must be remembered, however, that a 
provision for forfeiture attached to a contingent estate is a 
condition precedent, while When attached to an estate vested, 
although liable to be divested, it is a condition subsequent and 
consequently the distinction between the two cases is essentially 
the fundamental distinction between conditions precedent and 
conditions subsequent. In so far, therefore, as the English 
Courts are concerned, the preponderance of judicial opinion 
is in favour of the view that a condition or conditional limitation 
upon alienation, limited in time, is' bad when attached to a 
vested interest.) Im the American, Courts also, there has been 
considerable divergence of judicial opinion, and it has been often 
assumed without discussion that a condition against alienation 
when attached to a vested interest is good if confined to a 
limited period. But the better view is in the opposite direction. 
The judgment of Mr. Justice Christiancy in Mandlebaum v. 
Macdonell (14), is the fullest argument against the validity of 
such conditions and conditional limitations to be found in the 
books, and it may now be taken as settled, in the American 
Courts, that a restriction on the alienation of a fee simple, though 


(1) (1797) 3 Ves 321, 4 R. R. 7. (8) (1844) 1 Coll. 441. 

(2) (1838) 4 Myl. & or. 197, 48 R. R. 69. (9) (1866, L. R. 3 Eq. 315. 

(3) (1839) 5 Myl. & Or. 145, 48 R, R. 256. (10) (1852; 9 Hare 475. 

(4) (1870) 23 L. T. N.S. 211. (11) (1884) 26 Ch D. 801. 

(5) (1882) 21 Ch. D. 838, (12) (1888: 38 Ch. D. 176. 

(6) (1856 26 L.J. Oh. 1. (13) (1892) 3 Ch 481. 

(7) (1843) 5 Hare 185. (14) (1874) 23 Michigan 78, 18 Am, 
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limited in time, is void (see the decision of the Supreme Court 
of the United States in Potter v. Couch (1). Ju so far, therefore, 
as what is described by their Lordships of the Judicial Committee 
as “ the general principles of jurisprudence” is concerned, the 
position is plain. But a difficulty is apparently created by the 
language used by the Legislature in section 10 of the Transfer 
of Property Act which is possibly based upon the view of 
Sir George Jessel, M. R, in Jz re Macleay (2), subsequently, 
as we have explained, repudiated in England, We, therefore, 
do not propose to rest our decision on the ground that 
section 10 invalidates the restraint upon alienation in the case 
before us. We have next to examine the provisions of 
section 11 of the Transfer of Property Act. This section 
recognises the elementary principle that a transferee of pro- 
perty who takes an absolute interest, as for instance a donee or 
purchaser, cannot be restrained in his enjoyment or disposition 
of it by any condition inserted in the transfer. Such a condition 
deprives the property of its legal incidents and is inconsistent 
with or repugnant to the main purpose of the transfer. It is 
consequently arbitrary and not enforceable in a Court of law. 
Kristna v.° Sanmanga (3) and Anantha v. Nagamuthu (4). In 
the first of these cases Mr. Justice Holloway defended the doctrine 
on the broad ground that every right capable’ of enforcement 
must have for its contents some conceivable human ‘interest but 
not necessarily a pecuniary one. The same view was approved 
by their Lordships of the Judicial Committee in Mclean v. 
Mckay (5). In our opinion, there is no room for serious con- 
troversy that the ‘restraint ` on alienation in fhe case before us is 
bad in view of the principle récognised in section 11 of the 
Transfer of Property Act, 

The question which finally arises for consideration is, whether 
the plaintiff is entitled to any relief at all in the suit as framed. 

ow the deeds of family settlement make it reasonably plain 
Bee the object of the proposed restraint on alienation by the 
J reversioners was the protection of the right of the widows to 


ne ed 


\ receive maintenance from what had been the estate of their 


\ husbands. To this extent, the object was perfectly legitimate, 
and we are of opinion that on the principle recognised in the 
case of Ad Hasan v. Dhirja (6), the plaintiff ought to have a 
declaration that the appellants who have accepted mortgages 


(1) (1890) 141 U. S. 296. (4) (1881) LL BR. 4 Mad 200. 
(2) (1875) L. R. 20 Eq 186. (5) (1873) L. R, 5 P. O. 327. 
(8) (1871) 6 Mad. H. Ọ. R. 248, (6) (1882) I. L. R. 4 All, 518. 
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contrary to the provisions of the deeds of settlement have 


acquired rights subject to the right of maintenance possessed by 
the plaintiff.. In the case just mentioned, it was ruled that a 
transfer of mortgaged property ir in breach of a condition against 
alienation is valid, except in so far as it encroaches upon the 
right of the mortgagee, and that this reservation, does not bind 
the property so as to prevent the acquisition of a valid title by 
the transferee. A useful analogy is also furnished by the principle 


-recognised in one of the American States, Louisiana; where the 


Roman Law through Spanish sources is still regarded as the 
foundation of the jurisprudence, and where it has been held that 
if there is an agreement in a mortgage that the mortgagor would 
not alienate the equity of redemption, an alienation in contra- 
vention thereof is so far void as against the mortgagee that the 
latter can carry on his execution proceedings of seizure and sale 
without making the purchaser a party or taking any notice of a 
change of ownership. (Kent, Commentaries, Vol. IV, 185 ; Burge, 
Colonial and Foreign Law, Vol. III, page 197, Avegno v. 
Schmidt (1) and Mew Orleans National Banking Association v. 
Le Breton (2), where the effect of the pact de non’ alienando ‘is 
explained.) The plaintiff heré can have no grievance “if her 
right to receive maintenance is protected and declared unaffected 
by the mortgage transactions ; the defendants also cannot com- 
plain of such declaration, because they ‘must be taken to have 
notice of all the covenants in the title deed of their mortgagors, 
and if they have taken the mortgages with notice, actual or 
constructive, of the right of the plaintiff to receive maintenance, 
their own rights must be subordinated to that extent, In this 
view, the decree made by neither of the Courts below can be 
supported on principle. ~ ` f 

The result, therefore, is that this appeal is allowed, and 
the order of the District Judge, discharged. The suit will stand 
decreed’in the manner following, namely, the plaintiff will have 
a declaration that her right to receive maintenance under the 
deeds mentioned has in no way been affected by the. transactions 
under which the appellants have derived title. ‘Each party will 
pay his own costs throughout this litigation. 


Carnduff J.—I agree. 
ALT. M. 7 Appeal allowed, 


(1) (1887) 113 U. S 293. (2) (1885):120 U, 8, ‘765, 
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Before Mr. Fustice Macpherson and Mr. Fustice Banerjee, 
KALI CHANDRA HOM CHOWDHURY 


vo - 
RAM HARI DEY* 
AND 
KALI CHANDRA HOM CHOWDHURY 


V. 


NABA KISHORE DEY.* 


Rent, suit for—Kabuliat not proved—Issue as to existence of taluk raised and 
decided—Issue, subject of decision—Estoppel—Settlement of taluk with 
talukdar as estate, effect of —Use and occupation, decree for—Admission of 
payment of rent to talukdar, if evidence of sum payable to zemindar, 


Certain taluks including A within an estate were sold for arrears of 
Government revenue and purchased by the Government, who continued to hold 
the estate as a khas mahal. For a good number of years temporary settlements 
were made as regards A with the talukdars, and finally, in the year 1869, the 
taluk was separately assessed with Government revenue and formed into a 
separate estate with a separate Touji number and settled with the talukdars : 

Held, that the effect of settlement was to convert the taluk into a separate 
estate paying revenue to Government. That settlement having been made 
with, and accepted by, the talukdars, the talukdari interest ceased to exist, 

A suit for rent was based on a kabuliat said to have been executed by the 
defendant for certain land included in an estate A which the plaintiff 
purchased at a sale for arrears of revenue. The defendant denied the execution 


“of the Raduliat and said that there was a shikmi taluk intermediate between 


his holding and the proprietary right which the plaintiff had acquired by his 
purchase, and that the rent was paid to the shikmi talukdars, The kabuliat 
was not proved. 

Held, that though there was no admission that the amount of rent 
admitted to have been paid, was payable to the plaintiff, the statement was 
evidence of what would be a fair sum to allow for use and ocoupation. 

When an issue was framed in the first Court as to whether the alleged 
shikmi taluk did or did not exist and both parties went into evidence on that 
question, and was the subject of decision in both the lower Courts : 

Held, that it was too late for the plaintiff to raise an objection in the 
High Court that the Courts below should not have tried that issue, 


Appeals by the Plaintiff. 
Suit for rent, 
The material facts and arguments appear from the judgment. 
Babu Tara Kishore Chowdhury forthe Appellant in Appeal 
No. 1188. 
No one appeared for the Respondent. 


* Appeals from Appellate Deorces Nos. 1188 and 1189 of 1892, against 
the decrees of Babu Karunamoy Banerjee, Subordinate Judge of Mymensingh, 
dated the 9th May 1892, reversing those of Babu Aswini Kumar Bose, Munsiff 
of Netrakona, dated the 9th September, 1891, 
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Dr. Rash Behary Ghose and Babu Tara Kishore Chowdhury 
for the Appellant in Appeal No. 1189. 


Babu Fogesh Chunder Roy for the Respondent. 
The judgment of the Court was as follows : 


This is a suit for rent based on a kabuliat said to have 


-been executed by the defendant for certain land included in 


an estate which the plaintiff purchased at a sale for arrears of 


revenue. The defendant denied the execution of the kabuliat, 


denied the relation of landlord and tenant, and said that there was 
a shitmi taluk intermediate between his holding and the pro- 
prietary right which the plaintiff had acquired by his purchase, 
and that the rent was paid to the sAzém7 talukdars. It may be 
noted that he was one of the shz4mz talukdars himself, his share 
being 1} gundas. 

Both the Courts have held that the kabuliat relied on by 
the plaintiff is not proved. The first Court after laying down 
issues in connection with the s/zkmz taluk and other matters 
which arose, held that the existence of the s#z#mz taluk had not 
been established ; that the relation of landlord and tenant did 
exist ; and the plaintiff was entitled to get for use and occupation 
the sum which, according to the defendant’s admission, would 
have been payable on account of rent to the shzkmd talukdars. 
The lower appellate Court has reversed that decree, on the 
ground that the existence of the s4zém7 taluk was proved, and 
that the plaintiff was not therefore the landlord of the defendent, 
The result of that finding was that the plaintiff’s suit was 
dismissed. 


The respondent in addition to contending that the decision 
of the Subordinate Judge onthe question of the shékmi taluk 
was right, has endeavoured to support the decree by urging 
that the suit of the plaintiff ought to have been dismissed in 
the Court of first instance on the ground that the plaintiff had 
failed to prove the kabuliat on which he relied ; that having so 
failed the Court ought not to have raised or gone into any 
other question. But we think it is too late for the respondent 
to take that ground. An issue was framed in the first Court 
as to whether the alleged sf#zkmz taluk did or did not exist. 
Both parties went into evidence on that question and it has 
been the subject of decision in both the lower Courts. Probably 
if we had been trying the case as a Court of first instance we 
should have confined the issue to the genuineness of the 
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kabuliat. We think, the case coming before us at this late 
stage, that we ought not to undo what has been done without 
any objection being taken. 

There remains the question whether the Subordinate Judge 
was right in finding that an intermediate shzkm7 taluk existed.’ 
It appears that there was an estate comprising this Taluk 
Sita Ram Surma and many other taluks which were sold for 
arrears of Government revenue and purchased by the Govern- ` 
ment who continued to hold the estate as a Khas Mehal. For a’ 
good number of years temporary settlements were made as 
regards this taluk with the talukdars, and finally, in the year 
1869, the taluk was separately assessed with Government 
revenue and formed into a separate estate with a separate 
touji number and settled with the talukdars, and the effect of 
that settlement as shown in the sazund which was given to the 
defendant clearly was, in our opinion, to convert the taluk 
into a separate estate paying revenue to Government. That 
settlement having been made with, and accepted by, the 
talukdars, we are unable to say how the talukdari interest 
continued to exist. The conclusion of the Munsiff on that 
point appears to us to be correct, and that of the Subordinate 
Judge, wrong. 

Then exception has been taken on the part of the respondent 
to any decree being given for rent for use and occupation, on the 
ground that there is no sufficient evidence on the plaintiffs side 
to prove the sum which has been allowed on that account. Both 
the Courts have relied on an admission of the defendant. This 
admission was that the rent which he paid for his jote (admittedly 
the land for which rent is now claimed) to the shikmidars 
was a certain “sum. No doubt, there is no admission that the 
amount was payable to the plaintiff, but the statement is evidence 


` of what would be a fair sum to allow for use and occupation. 


If there is no skikmi taluk, the plaintiff has succeeded to-the 
tight of the persons alleged by the-defendant to be the shzkmidars. 

A good deal of stress has been laid upon the hardship 
which might result to the defendant ifthe shztmddars, who are 
no parties to the present case, should hereafter sue the defendant 
for rent. Not being concluded by this decision, they might 
of course bring a suit for that purpose. But the provisions of 
thé ‘Bengal Tenancy Act enable the defendant to deposit the 


` rent if there is a bona fide dispute as to the person who is entitled 
‘to receive’ it, or; if he chooses to wait until the suit is brought, 
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to deposit it in Court, leaving the claimants to fight out the 
matter as between themselves. On the whole we think, that 
no great risk or hardship is incurred. 

The decision of the Subordinate Judge is in our opinion 
wrong on the question of the existence of a shikmi taluk, and 
his decree must be set aside and that of the Munsiff restored, 
with costs in this and the lower appellate Court. 

Appeal No. 1188 is dismissed as no appeal lies. No ques- 
tion of title as between parties having conflicting claims has 
been decided and the matter in dispute is of a value less than 
100 Rupees. Tne appeal is dismissed without costs, the res- 
pondent not appearing. 

Appeal No. 1189 allowed: 
ATM Appeal No. 1188 dismissed, 
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Present; Lord Macnaghten, Lord Shaw, Lord Mersey 
and Mr. Ameer Ali. 


MIRZA SADIK HUSAIN 
V. 


KANIZ ZOHRA BEGAM. 


[ON APPEAL FROM THE COURT ỌF THE JupicraL COMMISSIONER OF 
Oups]. 

Givil Procedure Code (Act XIV of 1882), See. 510—Arbitration—Arbitrator’s 
refusal to accept nomination—Refusal of the party whose arbitrator declined 
to act, to suggest anvther—Power of Court to appoint new arbitrator— 
Decree under section 375 of the Ciril Procedure Code referring a matter to 
arbitration—Pending suit—Pow2r of Court when parties agree to submit 





their case to arbitration, 


, The Court has power, under seotion 510 of the Code of Civil Procedure 
to appoint a new arbitrator in the place of another nominated by the parties, 
when that other refuses to accept nomination which clearly signifies refusal 
to act. 

When one ofthe arbitrators, nominated by the parties, declined to 
accept nomination, the Court is in no way precluded from appointing another 
atbitrator in his plave by the fact that the party whose arbitrator had declinéd, 
yefused to assist the Court by suggesting another name. 

Pugardin Ravutan v. Moidinsa Ravutan, (1) and Bepin Behari 
Chowdhry v. Annoda Prosad Mullick (2) overruled. 

' Parties to an administration suit entered into an agreement or compromise, 
whioh went beyond the actual matter of suit between them, and the Court, 


(1) 1882) I, L. R. 6 Mad, 414, (2) (1891) I. L, R 18 Cale, 324, 
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under section 375 of the Code of Civil Procedure made adecreein terms of the 
compromise, which provided that all points between the parties therein 
stated should be settled by arbitration of two arbitrators therein named, Une 
of the arbitrators nominated by the respondents refused to accept his nomina- 
tion. Thereupon the Court, on the application of the respondents who 
refused to appoint another arbitrator on their behalf, took the matter into its 
own hands under the latter part of section 510 of the Code of Civil Procedure 
and adjudicated upon the matters referred to arbitration : 

Held, that the decree under section 875 of the Code was a final decree 
ordering the agreement and compromise of the parties to be carried into effect, 
and the Court had discharged itself of the lis between the parties; that there 
was, therefore, no suit pending, with which the Court could proceed under 
section 510 of the Code; that the agreement entered upon was something: 
different from and went much beyond the suit and all that the Court could 
do was to take advantage of the sections of the Code which enable it to keep 
the machinery of arbitration going by appointing a new arbitrator and that 
parties who agreed to set up a tribunal of arbitration and to abide by its 
decision were not bound to submit the case referred to, to another tribunal 
such as a Judge, 

Appeal from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh, dated the 27th November, 1906, 
which affirmed an order of the Court of the District Judge of 
Lucknow, dated the 5th September, 1906. 

The questions to be determined in the present appeal arose 
out of a compromise settling a suit, between the parties. 

The facts of the case are fully stated in the judgment of 
their Lordships. 

Mr. DeGruyther, K. C. and Mr. S. A. Kyffin for the 
Appellant : In a village there usually are several co-sharers and 
the Court cannot partition except under the Oudh Laws Act 
(XVIII of 1876). But here there is no question of partition in 
the ordinary sense of the word. The parties have come to an 
arrangement, which should be carried out. The Court had 
power to appoint another arbitrator under section 510 of the 
Code’ of Civil Procedure in spite of the respondent’s refusal to 
nominate one when their arbitrator refused to act. If an 
arbitrator refuses to accept nomination, such a refusal amounts 
to a refusal to act. The decision in Purgardin v. Moidinsa, (1), 
which is followed in Bepin Behari Chowdhry v. Annoda Prosad 
Mullick (2) is erroneous. The District Judge had no power 
under section 510 to make a partition. There was no pending 
suit. The administration suit came to an end when the Subor- 
dinate Judge made the decree in terms of the compromise. 
The matter must be settled by arbitration. Reference was 


(1) (1882) I. L. R. 6 Mad 414. 12) (1891) I, L. R. 18 Cale. 824, 


ay 


Von. XIV.) PRIVY COUNCIL. 


also made to sections 506 and 508 of the Civil Proce- 
dure Code. 

Sir H. Erle Richards, K. C. and Mr. B. Dube, for the 
Respondent. The decree of the Subordinate Judge was not 
a final decree, but it was a preliminary decree leaving the whole 
suit in the hands of the Court. The suit is, therefore, still 
pending and the whole matter is under the control of the Court. 
Under these circumstances the Court has power under section 244 
of the Civil Procedure Code to give effect to the compromise, 

[Lorn Macnacutsn : The decree is final.] 

That is not so, as it would require another decree embodying 
the award of the arbitrators. One of the arbitrators did not accept 
nomination and the Court had no power to appoint another in his 
place under section 510 of the Civil Procedure Code which 
empowers the Court to appoint a new arbitrator in place of 
another only when the latter has consented to act as arbitrator. 
Bepin Behari Chowdhry v. Annoda Prosad Mullick (1). The 
Madras High Court is of the same opinion : Pugardin v. Moidinsa (2). 
That section applies when the machinery has broken down, 
as it has in this case, and the Court has power under it to impose 
new arbitrators where the parties fail to appoint them, That 
was the course taken here by the Court, which must be taken 
to have acted as arbitrator. 

[Lorn Macnacuren : The Court had no power to supersede 
arbitration. ] 

Reference was made to Gulam Felani v. Muhammaa 
Hassan (3), Biraj Mohini v. Chinta Moni (4), 1 Agra Reports, 
109, and the Civil Procedure Code (Act XIV of 1882), sec- 
tions 213, 375, 392, 396, 506, 514, and 523, Civil Procedure 
Code (Act V of 1908), Schedule 2 section 5. 

Mr. DeGruyther, K. C., in reply further referred to the 
Civil Procedure Code (Act XIV of 1882), sections 506, 507, 508, 
509, 523, 524, 525 and 526. 

The judgment of their Lordships was delivered by 

Lord Shaw.—This appeal is presented from an order dated 
the 27th November 1906, made by the Court of the Judicial 
Commissioner of Oudh, which affirmed an order dated the 5th 
September 1906, made by the District Judge of Lucknow. 

It appears that one Mirza Agha Hasan Khan died on the 
27th December 1901. He was survived by a widow, a daughter, 


(1) (1991) I. L. R. 18. Cale. 324. (3) (1901) L. R. 291 A. BI. 
(2) (1882) I. L. R. 6. Mad. 414. (4) (1901) 5 C. W. N. 877. 
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and ason. They were heirs of the deceased under the Maho- 
medan law of the Shiah sect, and the property fell to-be divided 
amongst them in certain proportions. Mirza Agha Hasan 
Khan’s property, however, was situated in various districts, and 
while the arithmetical division of the shares fell to be determined 
by law, it was considered by the heirs that it would be to. their 
advantage that, instead of a large variety of fractional portions 
of property being taken by each heir in subjects situate, it might 
be, at a considerable distance from each other, an arrangement 
should be carried out by arbitrators whereby the shares falling 
to the ladies should be consolidated in one district, and other 
arrangements for convenience of management entered upon. 
Accordingly a compromise and agreement in this sense was 
drawn up. 

In April 1903 the respondents had brought a suit claiming 
administration of the estate, and on the Ist August 1905 the 
compromise was made, atid on the following day, namely, the 
2nd August 1905, the decree which raises the crucial question in 
this case was pronounced by the Subordinate Judge of Lucknow, 
which bore that “it is ordered that in terms of the compromise 
herewith annexed, marked ‘A’.... Plaintiffs’ claim be decreed 
under sections 157 and 375, Civil Procedure Code; and as 
regards costs, the Court orders that parties do bear their own 
costs.” Section 157 seems to have no bearing upon the proce- - 
dure and to have appeared in the judgment by mistake, but 


‘section 375 deals with the matter of compromise of suit and 


provides that “if a suit be adjusted wholly or in part by any 
lawful agreement or compromise .... such agreement, com- 
promise, or satisfaction shall be recorded and the Court shall 
pass a decree in accordance therewith, so far as it relates to 
the suit, and such decree shall be final so far as relates to so 
much of the subject-matter of the suit as is dealt with by the 
agreement, compromise, or satisfaction.” 

As has been pointed out, the agreement or compromise in 
this case went by its nature beyond the actual matter of suit 
between the parties. But it is also clear that the decree thus, 
so to speak, ratifying the compromise, was a final decree. The 
Court has discharged itself of the 4s between the parties, and by 
their own agreement thus ratified the settlement of the points 
upon which they had agreed fell to be made by the tribunal of 
arbitration to which the parties has consigned it. 

By the agreement two arbitrators were appointed to settle, 
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allocate, &c.; the respective rights of parties. One of these, for 
reasons which need not be entered upon (he was the Advocate for 
the respondents), refused to act as arbitrator. Thereupon the 
respondents, on the 23rd August 1906, presented a petition in 
the Court of the District Judge, narrating this fact and averring 
that “owing to his refusal to act, it has become necessary that 
the Honourable Court should itself examine the schedule and 
bring it in confoimity with the terms of the compromise, or, 
failing that, it should appoint a commissioner and direct,” &c. 
The. respondents declined to nominate another arbitrator on their 
behalf ; and; in fact, it seems clear that they held, not only that 
this declinature was within their rights, but that it was also not 
in the power of the Court to nominate another arbitrator to 
supply the gap which had been caused by the declinature. The 
~Court accordingly was asked to take the matter into its own 
hands.. Before seeing how the Civil Procedure Code and the 
Indian’ decisions bear upon the point, it may be added that 
the District Judge acceded to the view presented and to.all 
intents and purposes superseded the arbitration and entered upon 
the scrutiny of the lists of properties and the determination of the 
allocation—in short, performed the duties of the tribunal of 
arbitration as, if the agreement or compromise had authorised 
that procedure. This was confirmed in the Court of the Judicial 
Commissioner of Oudh by the order appealed from. 
i. By section. 510 of the Code of Civil Procedure, 1882 
(Act XIV), it.is provided that “ if the arbitrator, or, where there 


are more arbitrators than one, any of the arbitrators... . dies, 
or refuses or neglects or becomes incapable to act .... the 
Court may in its discretion... . appoint a new arbitrator . . 


make an order ‘superseding the arbitration, and in such case 
shall proceed with the suit”.- What had happened in the present 
case was that after the arbitrator’ had been appointed he refused 
to accept office as such, or to act. It appears, however, that the 
Courts in India have_construed this section of the Code as 
meaning that the section can only apply if the-arbitrator who 
refuses had accepted office béfore refusing. These decisions are: 
Pugardin Ravutan. v. Motdinsa Ravutan (1) and Bepin Behari 
Chowdhry v. Annoda Prosad Mullick (2). In both of these cases 
it was held that the Court “has power, under section `510, to 
appoint a’ new arbitrator in the place of another only when that 
other had first consented to act and thereafter refused or become 
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incapable. In their Lordships’ opinion this is not” a proper 
construction of section 510 of the Code. It appears to their 
Lordships that, when an arbitrator is nominated by parties, 
his refusal to act is signified as clearly by his refusal to accept 
nomination as by any other course he could pursue. His refusal 
to act necessarily follows, for he has not performed the first 
action of all, namely, to take up the office by signifying his 
assent to his appointment. Their Lordships do not enter at 
length into the matter as it appears that any other construction 
would open the way to an easy defeat of the provisions of the 
Statute, Nor do their Lordships doubt that the decisions referred 
to proved in the present case an embarrassment to the Courts 
below and have probably prevented the District Judge doing 
what would have supplied all that was required, namely, to 
appoint another arbitrator instead of the one who had declined to 
accept nomination. Had that been done the tribunal of arbitra- 
tion would have been set up and the proceedings could have 
gone forward. Furthermore, the appointment was in the hands 


- of the District Judge, and he was in no way precluded from 


making it by the fact that the party whose arbitrator had 
declined refused to assist the Court by suggesting another name. 
In their Lordships’ opinion the procedure of the Courts below 
in this particular, and the decisions upon which they manifestly 
proceeded, were erroneous. 

What was done, however, was (apparently under the same 
section which was held to make it incompetent to appoint a fresh 
arbitrator), to adopt the other course of superseding the’arbitra- 
tion. and entering upon the determination of the matters 
submitted by the agreement. It was this latter which was dore, 
and not proceeding with the suit. To “ proceed with the suit” 
(to use the language of section 510) was in this case in their 
Lordships’ view, impossible. The suit was at an end, and 
something different from and going much beyond the suit had 
been entered upon. The decree of the 2nd August 1905, was 
not a decree for partition nor for administration. It was simply 
a decree ordering the agreement and compromise of parties to be 
carried into effect, and that decree was final. It put,an end to 
the suit, and that was the very object of the compromise. The 
alternative in section 519 is impossible, because there is no suit 
now pending with which the Court can proceed. All that the 
Courts in India could do was to take advantage of the sections 
of the Code which enabled them to keep the machinery of 
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arbitration going. This could have been done, and, had it not 
been for the decisions cited, would in all probability have been 
done, by simply naming a fresh arbitrator. Parties who agree to 
set up a tribunal of arbitration are not bound to submit the case 
referred to, to another tribunal, such as a District or other Judge. 
It may be regretted that the supercession of the arbitration and 
the interposition of the Judge himself to settle the points 
referred to arbitrators should not have been assented to. But 
the objection which has been taken—that the rights having been 
remitted to one tribunal have been settled by another—is, in 
their Lordships’ opinion, a fatal objection. 

Their Lordships will accordingly humbly advise his Majesty 
that the appeal be allowed and the decrees of the Courts below 
reversed with costs. The respondent, Kaniz Zohra Begam, must 
pay the costs of the appeal. 

Messrs, Watkinsons and Hunter :—Solicitors for the 
Appellant. 

Messrs, Barrow, Rogers and Nevill :—Solicitors for the 
Respondent. 


je M. P. f Appeal allowea, 
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Present ; Lord Macnaghten, Lord Atkinson, Lord Robson and 
Mr. Ameer Ali. 


MAHARAJA JAGADINDRA NATH ROY BAHADUR 
AND OTHERS 
v. 


RANI HEMANTA KUMARI DEBI AND OTHERS. 


[ON CONSOLIDATED APPEALS FROM THE Hien Court Ar 
CALCUTTA. 


Jungle land, possession of, presumption as to—Thakbast map—Ev-parte entry in 
thakbast and contradicted statement, value of. 

Held, that possession of jungle land must be presumed to have been all 
along with the person, who clearly had the title to it, until dispossession, 

Held also that a deoree, which was awarded to the plaintif, zemindar, in 
an aotion in ejectment and which rested on an entry in the remark column 
to the tkakbast map made during the survey proceedings on an ex-parte 
statement of the zemindar’s agent which was imm ediately contradicted by 
the defendant, could not be sustained, 


These are consolidated appeals and cross-appeals against 
the judgment and decrees of the High Court of Judicature at 
Fort William in Bengal, dated sch June, 1905, varying the 
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decrees of the Subordinate Judge’ of Mymensingh dated 15th 
May, 1901,, and made in. Suits Nos. 68 and 69.of 1895.and.486 
of 1896. The said suits were brought . against ` Maharaja 
Jagadindra Nath Roy Bahadur to recover possession of. certain. 


lands to which the several plaintiffs respectively claimed -to be 


entitled in’ certain shares. ‘he plaintiffs averred that. they 
were in possession of the said lands till various dates in.1893, 
and that the defendant then dispossessed them, which was . the 
cause of action alleged. As.to some of the lands (referred. to 
in the pleadings as items Nos. 5, 6 and 7) the - claim’ was 
abandoned inthe Subordinate Judge’s Court, and ‘with tegard 
to them there has been no appeal. The judgment of- the “High 


.Court was in favour of the plaintiffs as regards the lands referred 


toin the pleadings as items I, 2 and 4, ‘and in-favour,of the 
defendant as regards item No. 3. Against the ‘said judgment of 
the High Court both. the ‘plaintiffs and the defendant appesa 
to His Majesty in Council. 

The facts of the case, so far as they are maternal for ‘the 
purpose of this report, are set out in their Lordships’ judgment.: 

Mr. DeGruyther, K.C, and Mr. KE. Brown, for. the 
defendant Maharaja: As to plots ı and 2 on the complaint of 
the defendant Taluqdar that the” plaintiffs (zemindars) were 


-disturbing his > possession which he had -long enjọyed,- the 


Magistrate in 1893, in proceedings taken under the Criminal 
Procedure Code, sections 107 and 145, found -that the Taluqdar 
was in possession and declared that he was entitled: to retain 
possession until he was evicted therefrom in due course of law. 
This order is admissible in evidence to show that the defendant 
was in possession all along: ` Dinomoni Chowdhrant v. Brojo 
Mohini Chowdhrani {1). - -The-case comes under’ Art. 142 of 
Sch. II of the Limitation Act; and not under Art. 144. 
The plaintiffs must show their possession within twelve ‘years 
of the institution of the suit, and cannot ‘rest merely on their 


title: Faki Abdulla v. Babaji -Gungaji (2), Mohima- Chundar 


Mozoomdar v. Mohesh Chundar `Neogi (3), and Maharajah 
‘Koowar Baboo Nitrasur Singh v. Baboo Nund Zol Singh, (4). 


12 years and their dispossession by the defendant. at the dates 
alleged. Their claims are therefore barred. SDs eter n TO 


< . (2) (4901) L. R. 29 I. A. 24, at p. 33. re sor agi: 


(2) (1900) I. L. R. 14 Bom. 458. 
(3) (1888) L. R. 161 A. 23, ~ 
- (4)9(186) 8 M. L. A. 199, at pp, 220 & 221, 


oN 


_ Plaintiffs, however, have failed to prove their possession within . ` 
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: Sir. Robert: Finlay, K.C., and Mr. A: M. Dunne, for the 
Plaintiffs.: The point .of limitation depends upon a question of 
fact,.'as.to which there are concurrent findings in favour of the 
plaintiffs. ..The Subordinate Judge has found that the plaintiffs 


had. possession. within 12 years, and the High Court has 


confirmed .that finding. Further the plaintiffs have the title 
and considering the:nature and.condition of the land, which is 
adtittedly.jungle land, they must be presumed to have posses- 
sion :- Rajkumar . Roy :v. Gobind Chunder Roy (1), They 
distinguished the case relied upon by the other side and opened 
the appeal as to plot 3, in which the plaintiffs were appellants. 

© Mr. DeGruyther,.R.C., replied as to plots 1 and 2, and in 
arguing-as to plot 3 referred to Land Revenue Manual, Assam, 
by Gait. (1896), ‘and.Rules for the Board of Revene 1866. 

Mr. Dunne replied as.to plot 3. 
. The judgment of. their Lordships was delivered by 


- Mr. Ameer Ali.—These appeals and cross-appeals from a 
judgment and decrees -of the High Court of Bengal, dated the 
sth’ of June 1905, arise out-of certain actions in ejectment 
brought by the plaintiffs in the Court of the Subordinate Judge 
ofMymensing to--recover -possession of seven plots of jungle 
lands, commonly called garhs, as appettuning to their estate of 
perguninah Pukhuria. - 3 : 
- “The main defence to the suits was based on the allegation that 
the lands ï in dispute formed part of the defendant's talook of Balasuti 
and not of the plaintiff's: -zemindari of Pukhuria. It was also urged 
that the actions were barred by the Statute of Limitation. 

- At-the trial the -plaintiffs appear to have withdrawn or 
abandoned their claim in respect of plots 5, 6, and 7; and the 
adjudication was thus confined to the first four pieces of 
property, named respectively, (x) Ramkrishnabaree, (2) Pirijpur, 
Bagalbari: ‘and Krishnapur,: treated as one plot, (3) Jote pa 
-and‘(4) Mantollah. fee 

A number of issues were raised, most of which only 
‘touched the fringe- `of the n and, as usual, er in prolong- 
ing the tria- -> = - 2 

-: The “Subordinate Judge,-in a ‘very able judgment dealing 
with the real issue, came to the conclusion that the plaintiffs 
-had established both title and possession-in respect of all - four 
plots, aid awarded: them a decree ïn modification of their claims 
regarding area: - 

“ay (1891) I, LUR. 19.Caló, 660, at pp. 673, 676 & 677. j Jei 
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On appeal by the defendant the High Court has affirmed 
the Subordinate Judge’s decree in respect of plots 1, 2, and 4, 
but has dismissed the claim in respect of Jote Pailan (plot 3). 

Both patties have appealed to His Majesty in Council. 

Regarding Mantollah (plot 4), the decision of the High 
Court has not been seriously impugned at their Lordships’ Bar, 
and the controversy is thus narrowed to the correctness of the 
decree with regard to-Ramkrishnabari (plot 1), Pirijpur, &c., 
(plot 2), and of the dismissal of the claim respecting Jote Pailan 
(plot 3). 

.The history of the two properties Pukhuria and. Balasuti is 
set out in considerable detail in the judgments of the Subordinate 
Judge and of the High Court. It is sufficient therefore to 
refer here’ to only a few of the salient features of the case. 

Pergunnah Pukhuria prior to the Permanent Settlement of 
1793, belonged to a Hindu lady, Rani Bhabani, whose name 
occurs frequently in the annals of Eastern Bengal towards the 
end of the 18th century, and who is referred to in very reverent 
terms in the first Court’s judgment. Between the years 1766 
and 1778 this lady appears to have made certain grants to her 
daughter Rani Tara Debi of a number of mouzahs which now 
constitute the Talook of Balasuti, paying rent to the parent 
estate of Pukhuria. The defendant derives -title from Rani 
Tara Debi, whilst the plaintiffs, by various transfers and devolu- 
tions, have become the proprietors of the zemindari of Pukhuria. 

The forest of Garhgojali forms admittedly a part of Talook 
Balasuti, and is owned by the defendant. In the year 1850 there 
was, at the instance of Government, a thakbast, followed by a 
scientific survey of this tract of country, which seems to have 
lasted until 1857. In the course of the survey various contentions 
arose between the zemindars on one side and the talookdar 
on the other, regarding the demarcation of the lands. These 
contentions are referred to in the judgments of the Courts in India 
as matneza or contentious proceedings. 

Ramkrishnabari and the three villages of Pirijpur, Bagalbari . 
and Krishnapur, now alleged by the defendant to form part of 
Garhgojali were surveyed then as appertaining to Pergunnah 
Pukhuria and not to Garhgojali, which was ¢haked and surveyed 
separately. Among the many contentions that arose between 
the parties in the course of the survey ,proceedings, no question 
seems to have been raised regarding the demarcation of these 
lands as falling within the ambit of the zemindari. F urther, both 
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the Courts'in India concur in finding that the Plots 1 and 2 are 
not included in the sanads by which the talook was created ; and 
having regard to the nature of the property as jungle land they 
have held, in their Lordship’s opinion correctly, that possession 
must bè presumed to have been all along with the plaintiffs, who 
clearly had title to them, until dispossession within the statutory 
period. In this view their Lordships think that the defendant’s 
appeals in regard to Plots 1, 2 and 4 must fail. 

With regard to Jote Pailan (Plot 3), the position is not so 
clear, Admittedly the plaintiffs are entitled to a mouzah or jote 
of that name as appertaining to Pukhuria, but bearing a separate 
revenue assessment in the Collector’s Register. It is established 
that they pay the revenue for it and that they have often pur- 
ported to deal with it as an existing mouzah. It is clear, how- 
ever, that for many years prior to the Government survey of 
1851 they were unable to localise Jote Pailan ; and consequently 
in the partitions that took place between the different owners 
ofthe Pergunnah, the Jatwara of Jote Pailan among the co- 
sharers was effected by means ofa division of the jama or Gov- 
ernment revenue payable for it: 

In the ¢hakbast and Survey Proceedings of 1850 and 1851, rio 
attempt appears to have been made to trace Jote Pailan or to 
have it demarcated by the Amin preparing the Thak map which 
formed the foundation of the subsequent survey. 

In 1857, when the survey proceedings were evidently draw- 
ing to a close, attention was directed to.the fact that Jote Pailan, 
aseparte revenue paying mouzah appertaining to Pergunnah 
Pukhuria, did not appear to have been separately measured or 
thaked. The officer who submitted the report asked for an 
enquiry as to the reason of its non-appearance in the ¢hahkbast 
measurements of the locality ; and the Deputy Collector in 
charge of the survey thereupon called for a statement from the 
person in possession of the mouzah or his Mukhtar. Pursuant 
to this order the zemindar’s agent appeared and stated that as 
Jote Pailan, was wholly covered with jungle and was situated 
“ by the side of Garhgojali” it had been surveyed along with it 
and that “ the 10-gunda share of Garhgojali should be taken for 
that mouzah.” 

- There is nothing to show on what data or material the appli- 
cation was made for the allotment to Jote Pailan ofa 1o0-gunda 
share of the lands demarcated within the shaked boundaries of 
mouzah Garhgojali. But on the 27th July 1857, the Deputy 
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Collector, proceeding on the allegations of the zemindari:mukhtear 
directed that:the statement.in.the .¢zahdas¢. proceedings be recti-. 
fied, and pursuant to this direction. an. entry was. made in the 
index attached.to the Thakbast map.of Garhgojali (Ex. 386). 

the remark column it is entered that “this. mouzah (Jote Pailan) 
has been measured.. without demarcation within the enclosure of 
mouzah Garhgojali.” . And in the column of makal, it is recorded, 
that Garhgojali consists of “15 annas and 6 pies ” and TURE Pailan 
of 6 pies (or Io gundas).~ 

On the 19th July, and PTR before the.order referred 
to above, a petition had been presented by the Mukhtear of the. 
defendant’s predecessor in title objecting to.the statement of the- 
zemindar’s agent that Jote Pailan had. been .measured’ “in the. 
same.circle with Garh Jayanshi’? (another name for Garhgojali).. 
The petition then goes on to say '' Jote - Pailan is to the east of 
Ramnagar, and tothe north of Kanyajora Khal, and forms.an 
unprofitable mahal consisting of minor: and worthless jungles, and 
it neither forms a part of, nor appeftains to- the garh held- -by ” 
the petitioner, meaning Garhgojali, This. petition was-rejected 
on the 27th July on the ground that the matter had been raay 
disposed of. © | >,- ao aah ae? 

No further step seems to ie been akin with- nea to’ 
the localisation-of Jote Pailan until 1882, ‘when the plaintiffs 
brought a suit for.the enhancement of the rent of the Talook. 
In their claim they purported to exclude a tract of land, which 
they alleged-to be Jote Pailan, wrongly included in Garhgojali: 
A map was prepared on. that occasion, and the line of boundary 
pointed out then has been reproduced in the map of the -locality 
prepared for the’ purposes of the-present suits. -- ary» Sees Se 

It will thus be seen.that the plaintiffs’ claim to-Jote Pailan 
hinges on the entry in. the statement attached to the shakbast 
map of Garhgojali, and the boundaries given in the defendant’s 
petition of the r9th July 1857.- - ne 

The position of Ramnagar is not -disputable, but the parties 
are not in accord with regard to: Katyajora Khal. The Subor- 
dinate Judge has accepted the plaintiffs’ statement that-what the 
defendant calls Mendi Khalis the real Kanyajora Khal of the’ 
petition of 1857; and as-according to the statements -made 
then by the defendant, Jote Pailan lay to the east of Ramnuggur 
and north of the Kanyajora Khal he- has: treated the disputed’ 
Jote accordingly. He seems further.to have considered that the 
declaration entered in the index to the ¢hakbast map was an 


Vou. XIV.] PRIVY COUNCIL. 325 


official act to which no éxception had been taken on behalf of the 'P. O. 
defendant, and may therefore be presumed to have been correctly 1911. 
made. Proceeding on this hypothesis he awarded the plaintiffs a Maharaja Jaga dindra 
decree for znd or 16-gunda share of the total ¢haked area of Nath Roy Bahadur 
Garhgojali lying to the east of Ramnagar and north of Kanyajora Rani RENA 
as pointed out by the plaintiffs. The learned Judges of the Kumari Debi. 
High Court were not satisfied with the plaintiffs’ identification of wr, Ameer AU. 
the Kbal. With regard to the entry in the statement attached’ a 
to the thakbast map, they consider it was made ex-parte, and so 
far as appears on the record, without any enquiry. And they 
accordingly held that the plaintiffs had failed to discharge the 
onus that lay on them to show Jote Pailan was situated within 
Garhgojali. Their Lordships do not feel in a position, ona 
general review of the evidence, to say that they are wrong in the 
view they have taken. It is only with the help of the disputed 
entry inthe ¢hak map that the Subordinate Judge was able to 
mark off the area he has awarded to the plaintiffs, In the plaint 
they had claimed 8,000 bighas as belonging to Jote Pailan : before 
the officer making the local investigation and who prepared the 
map of the locality, they pointed out an area extending to 
22,000 bighas. The learned Judges are right in observing that 
the plaintiffs are “ not at all certain as to the true position of Jote 
Pailan”. The entry on which the decree awarded to them must 
rest, was made on an ex-parte statement of the zemindars’ agent 
which was immediately contradicted on behalf of the defendant. 
Under these circumstances their Lordships think the judgment 
and decree of the High Court with regard to Jote Pailan must be. 
affirmed. 
In the result their Lordships will humbly advise His Majesty 
that these appeals and cross-appeals be dismissed with costs. 
Messrs. T. L. Wilson & Co.—Solicitors for the Plaintiffs. 
Messrs. Watkinson and Hunter. — Solicitors for the Defendant. 


J. M P. Appeals and cross-appeals dismissed, 
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PRESENT : Lord Macnaghten, Lord Atkinson, Lord Robson 
and Mr. Ameer Ali. 


BOMBAY BURMAH TRADING CORPORATION, Lp. 
V. 


AGA MAHOMED KHALEEL SHIRAZEE. 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


Contract Act (IX of 1872), Seo. 114—Contract, breach of—Sale of gvods— 
Knowledge of purpose—Implied warranty of fitness—Basis of contract— 
Settlers right and duty—Stipulation to ‘passing’ of sleepers to be 
supplied by himself to be final, effect of. 

The appellants were large timber merchants, part of whose business was 
to manufacture and supply teak sleepers. They undertook to supply to 
O “sleepers”? intended to be supplied for use by the Madras Railway 
Company. The appellants with full knowledge of the purpose for which 
O required these ‘sleepers, impliedly warranted that they would be reasonably 
fit for that purpose, The respondent who had acquired O’s rights under the 
contract sued for damages for breach of contract, as most of the ‘sleepers’ 
proving unfit for the purpose were rejeoted by the Railway Company. The 
appellants relied on a stipulation in the contraot to the effect that the 
“ passing” of the “sleepers” by themselves would ,be;final both as regards 
measurement and quality : 

Held, that the stipulation could not mean that the appellants were entitled 
to deliver under the contract any kind of sleeper they chose, but it must 
have contemplated that there was some standard with which the sleepers 
delivered should be compared, and that that standard must at the lowest have 
been the standard set up expressly or impliedly by the contract between the 
parties, and in this case that standard was the specification, or at least the 
requirement that sleepers were resonably fit, as sleepers of the dimensions 
described, for use by the Railway Company. 

That the right conferred upon the appellants amounted merely to the 
right to determine by and through the skilled and experienced persons whom 
they should necessarily employ for the purpose, acting honestly and impartially 
according to the best of their judgment whether goods supplied were in 
conformity with the requirements of the contract under which they were 
go supplied. f 

Appeal from a judgment and decree of the High Court of 

Judicature at Madras, in its appellate jurisdiction, dated the 

21st December, 1908, whereby the judgment and decree of the 

Honourable Sir Charles Arnold White, Chief Justice, in the 

ordinary civil jurisdiction of the said Court was reversed and 

judgment given in ‘favour of the respondent for Rs. 11,913- -4-6, 


damages and costs. 
The facts of the case appear sufficiently from the judgment 
of their Lordships. 
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Mr. Martelli, K. C. and Mr. D. C. Leck, for the Appellants. 

Mr. DeGruyther, K. C. and Mr. KE. Brown, for the Respon- 
dent, relied upon Brown v. Hdgington (1), Drummond v. Van 
Ingen (2), Fones v. Fust (3), and the Indian Evidence Act, 
section 114. 

Mr. Martelli, K. C., replied. 

The judgment of their Lordships was delivered by 


Lord Atkinson.—This is an appeal from a judgment and 
decree of the High Court of Judicature at Madras, dated the 21st 
December, 1908, made in the exercise of its appellate jurisdiction, 
whereby the judgment and decree of the Chief Justice of the 
same Court made in the exercise of its ordinary jurisdiction were 
reversed, and judgment entered for the respondent the plaintiff 
in the suit, for the sum of Rs. 11,913-4-6 damages for the breach 
of contract for the sale and delivery to the plaintiff of 1,500 
teakwood railway sleepers. 

The facts of the case are not complicated, and as far as it is 
necessary to set them out are as follows :— 

A person named M. Chinnappa Iyer, of 209, Thambu Chetty 
Street, Madras, in the month of May 1905, entered into a contract 
with the Madras Railway Company for the sale to them of 1,500 
teak wood sleepers of the dimensions 12’ by 12” by 7”, deliverable 
in two instalments of 750 each. l 

The Company had advertised for tenders for 3,000 teak 
sleepers on a specification which set forth that sleepers should 
be of the dimensions above mentioned, and should be of the 
following description :— 

“ Each teak sleeper to be delivered at the Terminal Buildings 
yard at Rayapuram must be straight, sound, and well seasoned, 
sawn uniformly square and to correct dimensions throughout its 
length, and he free from holes, shakes, cracks, sap, and other 
imperfections. The sleepers so delivered at Rayapuram will be 
inspected by an engineer deputed by the Chief Engineer, whose 
decision as to those to be accepted or rejected will be final. The 
sleepers which may be condemned as not complying with this 
specification will not be paid for, and they must be removed 
from our yard at your own cost within seven days of your 
receiving notice to do so.” 

The price to be paid was apparently Rs. 210 per ton. 

The appellants are large timber merchants, part of whose 


(1) (1841) 10 L. J (Common Pleas) 66. (2) (1887) L. R. 12 A. O. 284., 
(3) (1868) L, R. 3 Q. B, Ò, 197, 
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P.O. business it is to manufacture and supply teak sleepers. “Their 
1911. duly accredited agents at Madras are Messrs. Arbuthnot & Co., 
Bombay one of the members of which firm is Mr. F. S. Arbuthnot. Iyer, 
0 


Burmah Trading before tendering to the Railway Company for this contract, 
Corporations Ltd. entered into negotiations with F. S. Arbuthnot in reference ‘to 
_ Aga Mahomed the terms upon which they would supply him with sleepers to 
Khaleel Shirazee, enable him to carry out any contract which he might make with 
Lond Atkinson. the Railway Company for the supply of any portion of the 
aa sleepers required. This cannot be disputed. It is practically 
admitted ; and, from the following letter, signed by F. S. 

Arbuthnot and addressed to the appellants’ manager at Rangoon, 

coupled with the evidence which he gave at the trial hereafter 

referred to, it would rather look as if he regarded the appellants 

as the real contractors, and Iyer and a firm of King & Co. merely 

as intermediaries. The letter is Exhibit D, and runs as follows :— 


“Madras, “ 22nd May 1905. 
“ Dear Sir, 
* * g * * * f * 

“ Sleepers.—With reference to your telegram of zoth April 
for 3,000 sleepers 12 ft. by 12 ins, by 7 ins. at Rs. 170 landed 
Madras, we have just heard unofficially that . we have secured 
the business—x,soo through King and 1,s00 through another 
dealer. This sale will be advised definitely next week when we 
receive written confirmation from the buyers.” 


Ultimately Iyer entered into a contract with the appellants 
through Arbuthnot & Co. for the sale to him of 1,500 sleepers 
12’ by 12” by 7” at the rate of Rs. 170 per ton (Rs. 40 per ton 
less than the price to be paid by the Railway Company), landed 
at Madras, to be shipped from Moulmein or Rangoon at appel- 
lants’ option. The contract is contained in -the letters which 
passed between the parties. It never was embodied in a formal ` 
instrument. Much controversy arose as to whether Iyer had, 
during his negotiations: with Arbuthnot & Co., ever given to 
F. S. Arbuthnot, who appears to have been the member of the 
firm in charge of this transaction, a copy of the specification 
of the Company on which he had tendered, thus making it the 
basis of his contract with them. The Chief Justice, the Trial- 
Judge, was of opinion that the respondent had failed to establish 
that Iyer had done this. The Court of appeal thought the 
contrary. .A copy of the specification in the form of-a letter 
(marked exhibit A), signed by the Chief Engineer of the 


me 
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Company, ‘and addressed to Messrs. Arbuthnot & Co., was, on 
search, subsequently found amongst the papers of Mr. F.S. 
Arbuthnot. This gentleman stated on his examination (page 118, 
Record) that he knew nothing about this letter till after the 
suit was instituted. He admits it bears his signature, as well as 
those of Mr. Young and M. Arbuthnot (members of the firm), 
and also of a Mr. Peebles. All letters, he states, came to him 
in the ordinary course of business, and this letter after having 
been initialed was sent down to be placed among the records 
of the office. He adds :— My firm did not tender. King & Co. 
did not tender. They procured the 1,500 through ‘my firm. 
I knew they (the sleepers) were required for the Madras Rail- 
way. I think it is probable I was told they were for the purpose 
of the contract for 3,000 with the Madras-Railway. I expect 
I added 1,500 and 1,500 together.” Lower down on the same 


` page, he states that their firm considered ‘they had the control 


of the Madras Railway contract, that they had power to select 
the person who was to have the order, that Chinnappa Iyer 
unlike King & Co. (who would not take sleepers from Moulmein) 
had not been doing business with them regularly, and that 
they had only selected him because they had been asked by 
one Dubash of the Import Department to give him a chance. 
Their Lordships think it unnecessary to decide this point as to 
the alleged delivery of the copy specification to F. S. Arbuthnot 
by Iyer for these reasons :—/?rst, because they concur in the 
opinion expressed by the Court of appeal at page 156, line 29, 
of the record that “the evidence shows that exhibit A. (the 
copy specification) merely contains an enumeration of the 
qualities of a good sleeper usually insisted on by railway 
authorities,” and secondly, because the appellants, having through 
their agents been fully informed of the purpose for which lyer 
purchased these sleepers from them, must be taken to have 


impliedly warranted that they were reasonably fit for that - 


purpose, and thirdly because they think that a sleeper whose 
qualities are inferior to those “of a good sleeper, as usually 
insisted upon by railway authorities,” cannot well be considered 
to be a sleeper of the dimensions specified reasonably fit for 
use by the Madras Railway Company. The point therefore 
becomes, in their Lordships’ view, irrelevant. One of the letters 
forming the written contract with Iyer, namely that dated 
the 23rd May 1905, written by Arbuthnot and addressed to Iyer 
contains the following paragraph :— 
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“The passing of our Moulmein or Rangoon friends, the 
Bombay Burma Trading Corporation, Limited, is as usual final 
as regards both measurement and quality, which please take note.” 

In their Lordships’ view the defence of the appellants to 
the claim made against them will ultimately be found to rest 
upon this paragraph, the rights it confers, and the manner in 
which those rights have been exercised. The first question is 
as to its true construction, What does it mean? It cannot 
mean that the appellants were entitled to deliver under the 
contract any kind of sleeper they chose. It must have con- 
templated that there was some standard with which these 
sleepers should be compared. That standard must at the lowest 
have been the standard set up expressly or impliedly, by the 
contract between the parties ; that was the specification, or at 
the least the requirement that the sleepers were reasonably fit, 
as sleepers of the dimensions described, -for use by the Madras 
Railway Company. So that the right conferred upon the 
appellants amounted merely to the right to determine by and 
through the skilled and experienced persons whom they should 
necessarily employ for the purpose, acting honestly and impar- 
tially according to the best of their judgment whether the goods 
supplied were in conformity with the requirements of the con- 
tract under which they were so supplied. 

So much as to the contract entered into between the 
appellants and Chinnappa Iyer. Some short time after that 
event, and before any sleepers had been delivered, Iyer, finding 
himself unable to pay the deposit stipulated for in his contract, 
with the consent of the appellants, and of the Railway Company, 
transferred to the respondent the benefit of his contracts with 
both Companies and procured the latter to be accepted in both 
in his stead. 

A formal agreement was drawn up between the respondent 
and the Railway Company, and was duly executed by both, 
It is dated the 19th of June 1905, and the description of the 
sleepers to be supplied contained in it differs from that contained 
in exhibit A in this, that the words “from teakwood” are 
inserted in the agreement after the word “sawn.” In other 
respects the descriptions were identical. 

There was much controversy on the point as to whether, 
whatever the precise contract between the appellant and Iyer 
may have been, new terms were not, on the occasion of this 
transfer, added to it, and the stipulation made then, if not before, 
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that the sleepers supplied should conform to the specification 
of the Railway Company. 

The question turns upon the two letters following, dated 
respectively the 16th and 21st June 1905, and three paragraphs 
from a letter of Arbuthnot & Co., dated the 23rd of the same 
month, coupled with the evidence of F. S. Arbuthnot on the 

point at page 119, line 12 of the record. The letters are as 
follows :— 
Madras, 16th June 1905, 

Mr. Aga Mahomed Khaleel Shirazi, 

36-37, Ungappa Naick Street, 
Madras. 
“ Dear Sir, 

“ We are in receipt of your letter of to-day’s date 
enclosing original letter from M. Chinnappa Iyer from 
which we note that he has transferred to you, his contract with 
Madras Railway for 1,500 sleepers 12’ x 12” x 7”, for which he 
has contracted with us at Rs. 170 per ton, landed Madras. To 
this we agree, on condition that you send us by return your 
cheque for the deposit due, Rs. 8,925, all other terms and 
conditions as mentioned in our various letters to M. Chinnappa 
Iyer. You ask us to allow interest on the deposit, but this is 
only granted to our two very large contractors, and on account 
of the troubles which M. Chinnappa Iyer has given us over this 
contract, we are not disposed to make an exception in his 
favour. As, however, the contract is now transferred to you, 
as a special case we agree to allow you interest on the «deposit 
at the rate of 5% per annum, but on the condition only that each 
shipment of sleepers arriving for you is paid for in full 
immediately on arrival.” 

Yours faithfully, 
Per pro. Arbuthnot & Co., 
(Signed.) F. S. ARBUTHNOT, 
Agents, B. B. T. C. (Ltd.) 
36-37, Ungappa Naick Street, . 
Madras, 21st June 1905. 


“To 
“ Messrs. Arbuthnot & Co., 
“ Agents, B. B. T. C., Limited, 
J “ Madras. ” 
“ Dear-Sirs, 
“In your letter of the 16th instant you said that the terms 
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and conditions are as, mentioned in your letters with Mr. M. 
Chinnappa Iyer. On my enquiry he said thatthe conditions 
are this (z.e.) the teak sleepers of 750, 12’ x 12” x 7” should be 
delivered in the month .of October and the remainder of 750 in 
March next, The same: should be taken delivery within a 
month, if it exceeds a month, an interest of 9% should be 
charged. The teak sleepers must be delivered as per Railway 
specification which was sent to you by Mr. M. Chinnappa lyer, 
an interest of 5% must be allowed on deposit money. On these 
conditions I herein enclose you a cheque on Chartered Bank of 
India, Australia, and China for Rs. 8,925 (eight thousand nine 
hundred and twenty-five). An early reply with the receipt 
is solicited.” 
i I am, Sirs, . 
- Yours faithfully, 
Signed): MAHOMED KHALEEL: SHIRAZI,” 
“Madras, 23rd June 1905. 
“Mr, Age Mahomed Khaleel Shirazi, 
36-37, Ungappa Naick Street, 
Madras.” 

Dear Sir, 

“ We are in receipt of your letter of 21st instant enclosing a 
cheque on the Chartered Bank of India, Australia, and China 
for Rs. 8,925, which has been placed to the credit of your 
account as a deposit against the order of M. Chinnappa Iyer 
(now transferred to you) for 1,500 sleepers 12’ x 12” x,7" at 
Rs. 17@per ton landed Madras. . 

As regards the terms of delivery M. Chinnappa Iyer is under 
a misapprehension. We have never undertaken to deliver 750 
sleepers in September and 750 in March next, nor could we 
under any circumstance bind ourselves to deliver the sleepers 
precisely in the months specified by you. We have however 
informed our friends of the delivery which would suit 
you best. 

As regards: other terms, the passing of our Gone the 
Bombay Burmah Trading Corporation, Limited, either at Ran- 
goon or Moulmein (whichever port shipment may be made from) 
is as usual final as regards both measurement and aeon No 
exception is ever made to this rule.... . ”. 

Mr. Arbuthnot’s evidence is in siibataica to the effect that 
he considered the third paragraph of this letter of the 23rd_ of 
June.a‘contradiction of the:statement contained -in the letter to 
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which it was a reply as to the obligation to deliver sleepers 
according to the railway specification, but not as a contradiction 
of lyer’s allegation that the specification had been sent to him. 
The evidence of this gentleman on this point cannot be regarded 
as satisfactory; but having regard to the view which their 
Lordships have taken as to the true nature of the implied 
warranty to be imported into the written contract, the point 
so much discussed is, they think, as already stated, irrelevant. 
There is not and cannot be any pretence for the suggestion 
that the sleepers supplied were in fact either in conformity with 
the specification, or were reasonably fit to be used as sleepers of 
the specified dimensions by the Madras Railway Company. 

Of the 748 sleepers delivered by the appellants on the 8th 
of September no less than 593 were rejected by that Company, 
and of the 609 delivere1 on the 9th of Dacember 1905 no less 
than 513 were rejected, and asto the balance of the 1,500 the 
contract was rescinded by mutual consent. 

The real defence, therefore, of the appellants is rested upon 
the alleged fact that the sleepers delivered were passed by the 
two expert persons they employed. for the purpose in the 
impartial and honest exercise of their judgment. 

On examining the evidence of these witnesses, James 
McGeorge and William Pyne, however, it clearly appears that 
they did not correctly appreciate the position in which they 
had been placei, or the true nature of the task they were 
appointed to perform. They were in truth constituted judges 
or arbitrators to decide upon a matter in which the interests 
of the two contracting parties were in conflict. They were the 
employees of one of these parties. That would render their 
task all the more delicate and dificult, and would make it ail 
the more incumbent upon them to take care to avoid even the 
appearance of injustice to the respondent.. Well, in the first 
place Mr. McGeorge had scarcely had skill and experience 
sufficient for the work he was put to do. And in addition 
neither he nor his colleague was ever supplied with the materials 
necessary to enable him to do it. He never saw the specifica- 
tion “A.” He said he did not think he ever saw a “Railway 
Contract for Sleepers.” Pyne, the other witness, who was both 
skilled and experienced, was left in the same state of ignorance 
ds to the contract. He never saw the specification, nor does 
he appear to have ever been informed what were the terms of 


the respondent’s contract with the appellants. At the bottom 
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of page 130 he says, “Masters informed me as to dimensions 
and time for delivery. We hai logs in stock. I had simply 
to go round and make suitable logs.” At foot of page 131 he 
is reported as having said “I applied the same process of 
examining them as I did to them in ordinary course of business.” 
‘And in reply to questions put to him by the Chief Justice he 
further deposed, " When I approached inspection I did so from 
point of view of passing goods in the ordinary routiae of 
business as fit to be sent out.” The Chief Justice finds that 
these men acted honestly according to the best of their skill and 
judgment. That may be so, but that is not the point. The 
point is that they never approached the question they had to 
determine, namely, tlie conformity of the goods supplied with 
the contract under which they were supplied. They never 
applied their minds to this. They merely determined that the 
sleepers were fit to be sent out as the manufacture of their 
employers. There was not, therefore, any “ passing” of the 
sleepers within the meaning of the contract, and the contention 
of the appellants on this appeal that there was such a “ passing ” 
in their Lordships’ view entirely fails. 

They accordingly think that the decision appealed from was 
right and that this appeal ‘should be dismissed, and they will 
humbly advise His Majesty accordingly. 

` The appellants must pay the costs of the appeal. 
Messrs. Budd, Fohnson and Facks.—Solicitors for the 


Appellants. ` 
Í Mr. Douglas Grant.—Attorney for the Respondent. 
j M. P. Appeal dismissed, 


Present: Lord Macnaghten, Lord Shaw, Lord Mersey 
and Mr. Ameer Alt. 
THAKUR RANG LAL SINGH AND ANOTHER 
: v. 
MAHARAJA SIR RAVANESHWAR PERSHAD SINGH 7 
BAHADUR AND OTHERS. 


[ON APPEAL FROM THE Hirea Court at CALCUTTA.] 





Civil Procedure Code (Act XIV of 1882), Sas. 287, 291 and 311—-Sale in ewecu~ 
tion of a decree —Proclamation—Irreg ularity—Substantial injury. 

In the sale proclamation, which was ordered to issue fixing the 13th July for 
the sale of certain landed property in execution of a morbgage-decree, it was 
notified that in the absence of any order of postponement the sale would be 
held at the monthly sale commencing on the 13th July, but owing to the absence 
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from the station of the Subordinate Judge, the l residing officer, from the 13th 
to the 16th July, the monthly sales did not actually begin until the 17th July 
and the sale of the properties in question was hgld on the 20th in the course of 
the monthly sales : 

Held, that the Subordinate Judge did not act in contravention of the pro- 
visions of the Civil Procedure Code in holding the sales on the 20th July. 

Appeal froma judgment and decree of the High Court at 
Calcutta dated the 24th of September 1905 which affirmed a 
decree of the Subordinate Judge of Monghyr dated the 11th of 
May 1904 who rejected an application by the appellants as 
judgment-debtors to set aside a judicial sale. 
` The material facts of the case are set out in their Lordships’ 
judgment. 

Sir H. Erle Richards, K.C., and Mr. A. M. Dunne, for the 
Appellants, referred to the Code of Civil Procedure, sections 286, 
287, 291 and 311, and Woodroffe and Ameer Ali (1908), p. 949, 
and submitted that proclamation of the time and place of sale 
and the holding of the sale at such time and place were conditions 
precedent to the sale being a sale under the Code. The sale, here, 
ought to have been held, according to the proclamation issued on 
July 13, but it was held on July 20, without further proclamation, 
and all proceedings relating to the sale and the sale itself were 
illegal and void: Baskarutulla v. Oma Churn Dutt (1). 

If the sale was not illegal, it was, at any rate, irregular and 
the evidence established that the appellants sustained substantial 
damage. 

Mr. DeGruyther, K. C. and Mr. G. E. A. Ross for the 
Respondents, were not heard. 

The judgment of their Lordships was delivered by 


Mr. Ameer Ali—This is an appeal from a judgment and 
decree of the High Court of Bengal which affirmed the order of 
the Subordinate Judge of Monghyr dismissing the application of 
the judgment-debtors, appellants, under section 311 of the Civil 
Procedure Code (Act XIV of 1882) to set aside a sale of certain 
landed property in execution ofa mortgage decree. 

The grounds on which the sale was impugned in the first Court 
were two-fold, (1) that the property sold was a ghatwak tenure 
and therefore inalienable ; and (2) that there was material irregu- 
larity in publishing and conducting the sale which resulted in 
substantial injury to the appellants. 

The first ground appears to have been abandoned in the 

(1) (1889) I. L. R. 16 Calo, 794, 
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P. ©. High Court and is not pressed before this Board. The appellants 
1911, now rest their case mainly on the provisions of sections 287 and 
thakur Tang tat 29% of the Code. They urge that onthe 16th of May 1903 the 
Ping sale was postponed to the 13th of July following anda sale pro- 
Maharaja Sir clamation was directed to issue fixing that date for sale ; that it 
Ravaneshwar was not sold on the 13th, but ona later date, without a fresh 
Pershad - -Ringh z : 
“Bahadur, proclamation as required by law, and that consequently the sale 


Mr. Ameer Ali. is null and void, and ought to be set aside. An examination, 
a however, of the proceedings culminating in the sale, shows that 
there is no substance in the appellants’ contention. It is clear 
from the order-sheet that sale proclamations had issued, at the 
instance of the appellants, not less than six times. On the 30th 
of March 1903 the sale was stayed on their application and a sale- 
proclamation had issued fixing the 11th of May. On this day the 
appellants asked for three days’ grace, which was granted, the 
property being " kept under hammer.” It was not, however, put 
up to sale until the 16th of May, when it was found that there 
were not sufficient bidders present, and a fresh proclamation was 
therefore ordered to issue fixing the 13th of July for the sale, In 
the proclamation it was notified that “in the absence of any 
order of postponement the sale would be held at the monthly sale 
commencing at 6 o'clock in the morning of the 13th July 1903, at 
Monghyr,.” 

The presiding officer was, however, absent from Monghyr 
from the 13th tothe 16th of July. On the 17th an application 
was made to him for a postponement, which was rejected. The 
property, however, was not sold until the 2oth. It is evident that 
on the 16th of May thesale was postponed to the 13th of July, 
the day on which the monthly sales were to commence ; those 

' sales did not actually begin until the 17th, owing to the absence 
from the station of the presiding officer, and the sale was held 
onthe 2oth in the course of the monthly sales. On the facts 
appearing on the record their Lordships think the Subordinate 
Judge did not act in contravention of the provisions of the Civil 
Procedure Code in holding the sale on the 2uth of July. 

` Both the Courts in India have found against the appellants 
onthe question of substantial injury. The evidence regarding 
the value of the property is meagre and unsatisfactory, and their 
Lordships are not satisfied that, assuming even there was any 
irregularity in publishing the sale, any substantial injury has 
been caused thereby to the appellants, 

On the whole their Lordships are of opinion that the 
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order of the High Court is right, and that this appeal should be 
dismissed with costs. And they will humbly advise His Majesty 
accordingly. 
Messrs. T. L. Wilson & Co.—Solicitors for the Appellants. 
Messrs, Downer and Fohnson.—Solicitors for the 1st Res- 
pondent. 


J.M. P. - Appeal dismissed. 


———— 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
UMESHANANDA DUT JHA 


Y. 


MOHENDRA PROSAD JHA AND OTHERS.* 


Decree, execution of—Consent decree—Decree binding endowed property— 
Judgment-debtor, no interest in property—Shebait, if can object to execution 
—‘ Representative’—Ciril Procedure Code (Act V of 1908 ), Sec. 47—- 
Appeal—Trustees, powers of. ; 


When a decree is obtained against the properties of an endowment, the 
deoree is nob against the idol, but against the shebait in his oharacter as 
representative of the idol, 

Where the plaintiff has obtained a consent decree against S, on the 
assumption that he was, at the time the deoree was made, the shebait, and 
seeks to execute the decree against the properties of the endowment in the 
hands of another shebait, it is open to the latter to urge the objection that 
the deoree cannot be executed against the properties in his hands, unless it 
is established that he is the representative of the original judgment-debtor, 

Held also, that as the decree-holders obtained the order in their favour as 
properly made in execution proceedings, they could not impugn the appeal as 
incompetent on the ground that the order oould not have been made under 
section 47 of the Code of Civil Procedure. 

Bindeswari v. Thakur Lakpat (1) followed, 

When a decree has been obtained against a person on the allegation that 
he is the shebait or High Priest of a temple, and that decree is sought to 
be executed against the successor of the judgment-debtor, itis open to the 
person against whom the application for execution is made, to shew that the 
decree was obtained against’a person who was, either as a matter of faot or 
of law, not the shebait or High Priest of the temple, and that consequently 
it is not capable of exeoution against the properties of the endowment 

* Appeal from Appellate Order No. 417 of 1910, against the decision of 
H. Allanson, Esq., District Judge of Sonthal Perganahs, dated the 28rd May 


1910, confirming that of A. MacGavin, Esq., Subordinate Judge of Deoghar, 
dated the 29th March, 1910. 


- = (1) (1910) 15 ©. W. N, 725. 
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in his bands, The question falls within section 47 of the Code of Civil 
Procedure. 

When a suit has been instituted anda deoree made for the execution of 
a trust, the powers of the trustees are’ thenceforth so far paralysed that the 
authority of the Court must sanction every subsequent proceeding; conse- 
quently the trustee cannot commence or defend any action or suit, or interfere 
in any other legal proceeding, without first consulting the Court as to the 
propriety of his intended action. ‘The position is different if a suit has merely 
been instituted, but a decree not yet made. 

Though a consent decree is just as binding upon a party to the proceeding 
as a decree after a contentious trial, yet a consent order isa mere creature of 
agreement, and, if greater sanctity were attributed to it than to the original 
agreement itself, it would be to give the branch an existenoe independent of 
the tree; the consent order is only the order of the Court carrying out an 
agreement between the parties. 

The consent decree sought to be executed, was under the oircumstances 
of the case, in no way binding upon the properties of the endowment, 

Appeal by the Judgment-debtor. 

Application for execution. 

The material facts and arguments appear from the judgment. 
Mr. S. P. Sinha and Babu Mohini Mohan Chatterjee for the 


“Appellant. 
_ Dr. Rash Behary Ghose and Babu Luchmi Narain Singh 
for the Respondent. : C. A. V. 


The judgment of the Court was delivered by 

Mookerjee J.—This appeal is directed against an order by 
which the Court of appeal below, in concurrence with the Court 
of first instance, has directed the sale of properties of a religious 
endowment in execution of a decree for money obtained by the 
respondents against a former High Priest. The circumstances, 
under which the decree now under execution was obtained, 
and the order in question has been made, have not formed the 
subject of controversy before this Court. Early in the year 
1905, the respondents before us brought a suit against one 
Sailajananda Ojha, in his character as High Priest of the deity 
Baidyanath in the District of Deoghar, for the recovery of 
Rs. 1,961 as principal, and Rs, 1,815 as interest thereon, due 
under a registered bond. On the 27th September, 1905, the 
defendant put in a petition of compromise, in which he prayed 
that the claim might be decreed in full, and made recoverable 
by the attachment and sale of the properties of the temple, if 
the judgment debt was not satisfied on or before the 16th 
October, 1908. Before the decree could be made on the basis 
of this confession of judgment, one Umeshananda Jha, now 
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appellant before us, applied to the Subordinate Judge for 
adjournment of the hearing of the suit. He stated that the 
defendant had ceased to be the High Priest under a decree ‘of 
the High Court ; that he was no longer competent to represent 
the properties of the endowment ; that no decree ought to be 
made upon his admission, and that the suit ought not to be 
heard till a new High Priest had been duly appointed. As a 
matter of fact, on the 15th April, 1897, Umeshananda himself, 
along with other persons, had commenced a suit, under section 
539 of the Civil Procedure Code of 1882, for administration of 
the trust, for removal of Sailajananda from the office of 
High Priest on various charges of misconduct and malversation, 
for the appointment of a High Priest, and for incidental reliefs. 
On the 4th July, 1901, a decree was made in that suit, by which 
Sailajananda was dismissed from the office of High Priest, 
and elaborate directions were given for the election of his 
successor and for management of the properties of the endow- 
ment. On the sth August, 1901, Sailajananda preferred an 
appeal to this Court, by which he assailed the propriety of the 
decree in every particular. Oa the 16th June, 1905, the appeal 
was dismissed, and the decree of the original Court, by which 
Sailajananda had been dismissed from the post of High Priest, 
was confirmed. Shatlajananda v. Umeshanunda (1). On the 27th 
September, 1905, when Sailajananda confessed judgment, the 
position therefore manifestly was that there was a final decree 
against him, by which he was dismissed from his office of High 
Priest. The petition of Umeshananda, however, in the suit by 
the respondents for recovery of money due under the registered 
bond, was completely unheeded, and, notwithstanding his protest, 
the Court made a consent decree. That decree, it will be 
observed, could not be executed before the 16th October, 1908, 
Meanwhile, pursuant to the decree of this Court in the suit for 
administration of the trust, Umeshananda himself was elected as 
the High Priest. On the 23rd August, 1909, the respondents 
decree-holders applied for execution of the consent decree 
against the properties of the endowment in the hands of 
Umeshananda. Amongst other objections to the execution, he 
urged that the decree was not operative, in the circumstances 
stated, against the properties of the endowment, and prayed 
that the application for execution might be dismissed. The 
Subordinate Judge summarily overruled this objection, on the 


(1) (1905) 2 0, L. J, 460, 
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-ground that the validity of the decree could not be questioned 
in execution proceedings, and directed the attachment and sale 
of the properties mentioned in the schedule to the application 
of the decree-holders. Upon appeal, that order has been 
confirmed by the District Judge. The validity of that order 
has now been questioned in this Court substantially on two 
grounds, namely, frs¢, that it was open to the appellant to 
establish that he was not the representative of the griginal 
judgment-debtor, and, secondly, that, upon the admitted facts, 
there was no room for controversy that, as a matter of law, 
the properties of the endowment, now in his hands as the 
High Priest, were not liable to be sold in execution of the decree. 
In our opinion, these contentions are well-founded, and must 
prevail. 

_In support of the first contention it has been argued, by the 
learned counsel for the appellant, not that the validity of a 
decree can be assailed in the course of proceedings in execution 
of that decree, but that this principle has no application to the 
case before us. In fact, the authorities are numerous and well- 
established on principle that it is not open to a judgment- 
debtor to question the validity of a decree to which he is a 
party, in proceedings in execution of that decree. See the judicial 
decisions collected and reviewed in the case of Wagendrabala 
Choudhurant v. Secretary of State for India in Council (1). 
But here that doctrine has manifestly no application. The 
decree-holders do not seek to execute the decree against the 
original judgment-debtor. As observed by their Lordships of 
the Judicial Committee in the case of Fagadindra Nath Roy v. 
Hemanta Kumari Debi (2), itis only in an ideal sense that an 
idol may be regarded asa juridical person capable, as such, of 
holding property ; the possession and management of the dedi- 


-.cated property belongs to the shebait ; this carries with it the 


right to bring whatever suits are necessary for the protection of 
the: property, and every such right of suit is vested in the 
shebait, not in the idol. The same doctrine, which is applicable 
to the institution of suits, obviously governs the defence of claims 
sought to be enforced against the properties of the idol ;-in 
other words, when a decree is obtained against the properties of 
an endowment, the decree is not against the idol, but against the 
shebait im his character as representative of theidol. In the 
case before us, the plaintiff has obtained a consent decree against 


(1) (1911) 14 C, L, J, 88, (2) (1904) I. L. R. 82 Cale, 129, L. R, 81 J, A. 803, 
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Sailajananda, on the assumption that he was, at the time the 
decree was made, the High Priest of the temple of Baidyanath, 
He seeks to execute that decree against the properties of 
the endowment in the hands of Umeshananda, the present High 
Priest. Umeshananda takes the objection that the decree cannot 
be executed against the properties in his hands, unless it is estab- 
lished that he is the representative of the original judgment- 
debtor. In our opinion, it is not only open to the High Priest 
to urge this objection, but incumbent upon him, in his character 
as High Priest, to interpose this defence, if there is any substance 
in it on the merits. But it has been argued that if the appellant 
is not the representative of the original judgment-debtor, it is 
not competent to him to appeal against the order of the Court 
below. This contention is clearly unfounded ; Moharaj Kumar 
Bindeswari v. Thakur Lakpat Nath (1); the respondents have 
obtained the order in their favour as properly made in execution 
proceedings ; they cannot now impugn the appeal as incompetent 
on the ground that the order could not have been made under 
section 47. We must, therefore, examine the soundness of the 
contention of the appellant. The answer to the question, whether 
he is the representative of the previous High Priest, depends 
upon the nature of the decrée and the circumstances under which 
it was made ; shan Chunder v. Beni Madhud (2) ; in other words, 
the. test to be applied is, whether, in so far as the interest 
sought to be attached in execution of the decree is concerned, 
the appellant is bound by the decree? It is further obvious, 
under sub-section (3) of section 47 of the Code of 1908, that the 
question, whether the appellant is or is not the representative of 
the original judgment-debtor, must be determined by the Court 
by which the decree is executed. We must consequently hold 
that, when a decree has been obtained against a person on the 
allegation that he is t he shebait or High Priest of a temple, and 
that decree is sought to be executed against the successor of the 
judgment-debtor, it is opento the person, against whom the 
application for execution is made, to show that the decree was 
obtained against a person who was, either as a matter of fact or 
of law, not the shebait or High Priest of the temple, and that 
consequently it is not capable of execution against the properties 
of the endowment in his hands. That questions of this character 
can be decided in the course of execution proceedings is 
conclusively established by analogy of two important classes of 
(1) (1910) 15 ©. W. N. 725. (2) (1896) I, L, R, 24 Cale 62. 
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cases. In the first place, it has been ruled by this Court.in the case 
of Amar Chandra v.Sebak Chand (1) which accords with Umed v. 
Gomanbhaijı (2) and Shwram v. Sakharam (3), that where a money- 
decree has been passed against thefather of a Mitakshara family, 
and upon the death of the judgment-debtor before issue of execu- 
tion, the decree-holder seeks to proceed against the sons, it is open 
to the latter to urge that the debts on which the decree was passed 
were tainted with immorality and consequently the decree was 
not enforceable as against them. This view has now received 
legislative sanction in section 53 of the Code of 1908. In the 
second place, where a decree has been obtained against a Hindu 
widow, and execution is sought after her death against the pro- 
perties of her husband in the hands of the reversionary heirs, it 
is open to the latter to urge that the decree was not capable of 
execution as against them. Rambishore v. Kaly Kanto 
Chuckraburtty (4), Premmoyi v. Preonath (5) and Sadasi Koer v, 
Ram Govind Singh (6). We must consequently hold that the 
question raised by the appellant, against whom execution is 
sought by the decree-holders respondents, falls within the scope 
of section 47 of the Code of 1908, and ought to have been investi- 
gated by the Courts below. The first ground, upon which the 
judgment of the learned District Judge is assailed must conse- 
quently prevail. 


In support of the second ground taken by the appellant, it 
has been urged by his learned counsel, that at the time the con- 
-sent decree was made, Sailajananda was incompetent to represent 
the endowment, and that consequently the decree, now sought 
to be executed, has no legal efficacy whatsoever against the pro- 
perties dedicated to the deity Baidyanath. ~ In support of this 
contention, reliance has been placed upon the well-established 
doctrine that, when a suit has been instituted and a decree made 
for the execution of a trust, the powers of the trustee are 
thenceforth so far paralysed that the authority of the Court 
must sanction every subsequent proceedings; consequently 
the trustee cannot commence or defend any action or suit, or 
interfere in any other legal proceeding, without first consulting 
the Court as to the propriety of his intended action. This 
doctrine’ was recognised as well-founded on principle in the 


(1) (1907): I. L. R. 3t Cale, 642, (4) (1880) I. L. R. 6 Cale. 479. 
(2) (1895) 1. L. R 20 Bom, 385. (5) (1896) I. L. R. 23 Cale, 636. 
(3) (1908) Į. L. R. 83 Bom 39. (6) (1911) 14 ©, D. J, 91; 15 0» W. N. 857. 
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cases of Mitchelson v. Piper (1), Fones v. Powell (2), Irby v. Irby (3) 
and Minors v. Battison (4) ; see also Skewen v. Vanderhorst (5) 
The position, it may be conceded, is different if a suit has 
merely been instituted, but a decree not yet made; Cafe v. 
Bent (6) and Neeves v. Burrage (7); the mere institution 
of the suit does not- take away the power of the trustee to 
exercise his authority ; there must be a decree in the case, for 
if there is nothing before the Court but a bill, it may be 
dismissed at any time, and the authority of the trustee, left as 
it was, before the bill was filed.” But even in the case of a 
mere Dill, it has been said that the trustee ought to consult the 
Court in important matters before incurring large expenses. 
Attorney-General v. Clack (8) and Talbatt v. Marshfield (9). 
The principle thus expounded in the decisions of the Court 
of Chancery, to which we have referred, has been recognised 
and adpoted in the American Courts as founded on reason and 
good sense. Abell v. Brown (10), Abell v. Abell (11). It has 
even been ruled in the American Courts that if a trustee, after 
a decree has been made in a suit for administration of the 
trust, acts in defiance of the order of the Court, his act 
amounts to a contempt for which he may bearrested and 
committed. Wortman v. Wortman (12). The’ decisions in 
England and America just mentioned are in no. way binding 
upon ‘us as authorities; but they clearly indicate that the 
doctrine in question is founded: on grounds of justice, equity 
and good conscience, and, not on any technical rules of English 
or American jurisprudence. Now, what is the position in.the 
case before us, if the circumstances are examined in the light of 
the principles just explained? A suit had been commenced, 
-under’ section 539 of the Civil Procedure Code of 1882, for 
dismissal’.of the then High Priest, Sailajananda, on grounds 
of misconduct and malversation, for the appointment of 
his successor, and generally for the administration of the trust 
‘under the direction of the Court. The primary Court had 
decreed the suit on the 4th July, 1901, and that decree had 
been confirmed by this Court on appeal on the 16th June, 1905, 


(1) (1836) 8 Sim. 64. (8) (1857) 2b Beav, 525. 
(2) (1841) 4 Beav. 96. (4) (1876) 1 App. Cas, 428, 
(5) (1830) 2 Bus. & My 75, affd. (1831) 1 Rus. & My. 347. 


(6) (1843) 3 Hare 245. (8) (1839)-1 Beav, 467. - 
(7) (1819) 14 Q. B. 504; 80 R, R 292, (9) (1867) L, R. 4 Eq. 661, . 
(10) (1880) 55 Maryland 217.: 

(11) (1891) 75 Maryland 4t, 23 Atl. 75 ;- 25 Atl, 389. 

(12) (1853) Taney 362, 29 Fod., cas. 303. 
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The effect of that decree was to dismiss Sailajananda from the 
office of High Priest. Notwithstanding this decree, which was 
couched in the plainest possible terms, Sailajananda, as defendant 
in the suit of the respondents, confessed judgment on the 27th 
September, 1905. Long before that date, his authority to bind 
the endowment had been terminated by the decree of this Court. 
The plaintiffs respondents were apprised of this circumstance, 
and they were warned that the acceptance of a consent decree 
might involve them in the gravest difficulties. The protest, 
however, was not heeded, and the Court, it must be admitted, 
did not realise its duties in a matter of this description. The 
plaintiffs and the defendant combined to invite the Court to make 
a decree for money, which was to be ultimately executed against 
the properties of the endowment. Before the Court accepted 
this compromise as the foundation of its decree, it was incum- 
bent upon it to ascertain, under section 375 of the Code of 1882, 
whether the suit had been adjusted by a lawful agreement or 
compromise. If the matter had been seriously examined for a 
moment from this point of view, it would have been ‘manifest 
to all parties concerned, that the suit should not be decreed on 
confession of judgment by the defendant. But it has been 
contended by the learned vakil for the respondents that the 
decree is, nevertheless, binding upon the properties of the 
endowment in the hands of the present appellant, on the principle 
that it was not obligatory upon Sailajananda to contest the claim 
of the plaintiffs ; and he has relied upon the doctrine recognised 
by their Lordships of the Judicial Committee in Lekraj Roy v. 
Mahiab Chand (1), that it is not the duty of persons, in the 
position of guardians of infants, to contest all claims against the 
estate of their- wards, whether well or ill-founded. Reference 
has also been made to the judgment of Mr. Justice Markby in 
Tarinee Churn v. Watson & Co. (2), in which that learned Judge 
considered the question of the potency of a compromise by a 
Hindu widow to affect the estate of her husband when it passes 
into the hands of the reversionary heirs. It is not necessary 
for us to examine in: detail the judicial decisions to which 
reference has been made, because they are, in our opinion, 
clearly distinguishable. We are concerned here with a consent 
decree made on the basis of an admission by a person whose 
authority to bind the trust estate had been completely terminated 
by the decree of this Court. As pointed out by this- Court in 


(1) (1871) 14 M. I. A. 393. © (2) (1869) 12 W. R, 418. , 7 
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the case of Raj Lakshi Dasi v. Kattyant Dasi (1), though a 
consent decree is just as binding upon a party to the proceeding 
as a decree after a contentious trial, yet a consent order is a 
mere creature of agreement, and, if greater sanctity were 
attributed to it than to the original agreement itself, it would be 
to give the branch an existence independent of the tree ; 
Huddersfield v. Leicester (2) ; the consent order is only the order 
of the Court carrying out an agreement between the parties. 
In the light of this principle, what is the position of the parties 
here?. On the day Sailajananda confessed judgment, if he had 
entered into an agreement with the respondents to bind the 
endowment, his act would have been null and void, because as 
already explained, his authority as High Priest had been 
terminated. He was a trespasser in possession, and the persons, 
who accepted the agreement inspite of the protest of the 
appellant, were fully apprised of this circumstance. There is, 
therefore, no analogy between the case before us and the class 
of casesto which reference- has been made in the course of 
argument at the Bar, namely, cases in which widows or guardians 
of infants sought to bind the estates of their husbands or wards 
' by their acts. The principles deducible from Karimuddin v. 
Gobind Krishna (3) and Khunnilal v. Gobind Krishna (4), in 
which their Lordships of the Judicial Committee reversed the 
decisions of the Allahabad High Court in Gobind Krishna v. 
Abdul Qayyum (5) and Gobind Krishna v. Khunni Lal (6), are 
of no assistance to the respondents; they merely shew that a 
family settlement is not necessarily invalidated because one of 
the parties happens to be a limited or qualified owner in the 
‘position of a Hindu widow, daughter or mother. Nor is there 
any analogy between the case before us and the. cases in which 
trustees have released or compounded debts due to the trust 
estate. Blue v. Marshall (7) and Forshaw v. Higginson (8). 
The position, therefore, is, in our opinion, incontestable that 
the consent decree, which the respondents seek to execute, is, 
in- no way, binding upon the properties of the endowment. 
The second objection, therefore, taken by the appellant, must 


(1) (1910) I. L. R. 38 Calo, 629. 
(2) (1895) 2 Ch. 273. 

(3) (1909) 10 C. L. J. 243, I. L, R. 31 All. 497. 
(4) (1911) 13 0 L. J. 575. 

(5) (1903) I. L. R. 25 All. 546 

(6) (1907) 1, L. R. 29 All. 487. 

(7) (1735) 3 P. Wms. 381. 
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succeed. We may add that we do not regret this conclusion, 
because it is manifest from the proceedings that the plaintiffs 
have deliberately, with their eyes open and inspite of the protest 
of the appellant, taken a consent decree under circumstances by 
no means free from suspicion. 

The result, therefore, is that this appeal is allowed, the 
orders of the Courts below discharged, and the application for 
execution dismissed with costs in all the Courts. We assess the 
hearing fee in this Court at five gold mohurs. 


ATM Apbeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


KABIDANUND THAKUR AND OTHER 
U, 
PIRTHI CHAND LAL* 
AND 
RUDRANUND THAKUR AND OTHERS | 


V. 


PIRTHI CHAND LAL* 


Sale, setting aside of —Sale of putni tenure— Wairer—Applications of some, bar Ai 
by limitation—Consolidation—Sale of entire tenure, if to be set aside. : 


Whether there has been a waiver or not of the rights of the judgment- 
debtors, and if so, to what extent, depends upon the circumstances of each 
case ;the existence! of an intent to waive is a question of fact, and the best 
evidence of intention is to be found in the language and conduct of the 
parties ; the Courts cannot lay down any stereotyped and inelastic žole, by 
which all cases of waiver must be governed, 

Dhanukdhari Singh v. Nathuni Sahu (1) followed. 

Where in an application made on 4th February on behalf of the judgment- 
debtors, for adjournment of the execution proceedings for one month to, 
enable them to pay the decretal amount, it was stated that if they failed to 
pay the amount on Ist March, the sale might be’ held without the issue of a 
fresh proclamation to which the petitioners: would not raise any objection 


on the ground of irregularities, and the Court passed the following order °:' 


“ Judgment-debtors’ petition consented to by the decree-holder, the sale is 
stayed till noon of the Ist March for sale. Fresh sale notice waived by 
judgment-debtors” 

Held, that the judgment-debtois waived the issue of a fresh proclamation 
of sale but did not waive any objection in respect of the proclamation 
previously issued. is f í 

* Appeals from Original Orders Nos. 58, 49, 57 and 59 ‘of 1910, against 


the orders of Babu Nagendra Nath Dhar, Subordinate Judge of Purnea, 
dated the 10th January, 1810, 


“ (1) (1907) 6 C, L. J. 62. 
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Girdhari v, Hurdeo Narain (1), Raja Thakur Barham v, Ananth Ram (2), OIVIL, 
Noorul Hossein v. Omatool Fatima (3) and Taran Sing v. Girija Kripa (4) 1911, 
distinguished. ~ 


Where an application of two of the judgment-debtors for setting aside a Enbidanund Thakur 
sale of. the putni tenure was allowed, and the applications of the others, which Pirthi Chand Lal. 
were heard together and tried as if they constituted one proceeding, were — 
dismissed as barred by limitation : 

` Held, that the sale should be set aside in its entirety. 
Appeals by the Judgment-debtors. 
Applications for setting aside execution sale. 
The material facts and arguments appear from the judgment. 
Babus Umakali Mukerji, Satis Chandra Ghose, Foygopal 
Ghosha, Surendra Chandra Bose and Mohini Mohan Chatterjee 
for the Appellants. 
Mr, S. P. Sinha, Dr. Rash Behary Ghose and Mouli 


Mahammed Taher for the Respondents. C. A. V 
The judgment of the Court was delivered by 
Mookerjee J.—This appeal is directed against an order by July 11, 


which the Court below has dismissed an application for reversal 
of the sale of a patni taluk held in execution of adecree for arrears 
of rent. The patni was credted on the 11th July, 1882, by 
two instruments, under each of which the annual rent was fixed 
at Rs. 3,400, and a bonus of Rs. 6,800 was paid to the 
zeminder, It appears that the tenants committed default in 
. the payment of rent, with the result that, on the znd July 1908, 

the landlord obtained a decree for rent against seven defendants, 
for a sum of Rs, 7,000, Of these defendants, the first three 
were interested to the extent of a five-twelfths share in the 
tenancy right ; the next two, to the extent ofa three-eighths 
share, and the remaining two, to the extent of a five- -twenty 
fourths share. The landlord, however, had not recognised this 
distribution, of shares, and he was entitled, under his decree, 
to bring the entire patni to sale. On the znd December 1908, 
the decree-holder applied for execution, and for realisation of 
the. judgment-debt, which at that time exceeded Rs, 7,735. 
At the instance of the landlord decree-holder, the value of the 
property was stated in the sale proclamation as Rs. 4,000. The: 
Court directed the simultaneous issue of attachment and sale 
proclamation; returns of services of the writs were filed 
on the 21st December, and the sale was fixed for the 3rd 


~ (ly 876) Le R. 3-1.A.'230, 26 W. R 46. (3) (1875) 25 W, R. 34. 
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CIVIL. February, 1909. On that date, an application was made, on behalf 
3911. of the judgment-debtors, for adjournment : of the execution 
proceedings for one month to enable them to pay the decretal 
amount. In this application, it was stated, that if they failed 
to pay on the Ist March, 1909, the sale might be held without 
Mooherjee, J. the issue of a fresh proclamation to which the petitioners would 
~~ not raise any objection on the ground of irregularities, &c. 
The Court, thereupon, recorded the following order : ‘‘ Judgment- 
debtors’ petition to stay sale put in; but as it is not .consented 
to by the decree-holder, the petition is rejected; on 4th 
February, 1909, (that is, the day following) for orders and 
sale.” On the next day, the judgment-debtors renewed their 
application. It was stated that the application made on the pre- 
vious day had been rejected, because it had not been made on 
behalf of all the judgment-debtors. The second application 
was therefore made on the strength of a power-of-attorney 
purporting to have been signed by all the judgment- 
debtors, and it was prayed, as before, that the sale might be 
postponed till the 1st March, 1909; it was stated that, if mean- 
while the decree was not satisfied, the sale might be-held without 
the issue of a fresh proclamation, to which the petitioners 
would not take objection on the ground of irregularity. The 
decree-holder assented to this application,‘ and the Court. 
thereupon recorded the following order: “ Judgment-debtors’ 
petition consented to by the decree-holder ; the sale is stayed - 
till noon of the 1st March, 1909, for sale. Fresh sale notice 
waived by judgment-debtors.” The money was not paid, and, 
on the 1st March, 1909, the Court directed the property to be 
sold on the day following. On the 2nd March, the properties 
were sold for Rs. 20,000, and purchased by the decree-holder 
who was the sole bidder present. On the Ist April, 1909, the 
fourth and fifth defendants applied for reversal of the sale, and 
two similar applications were subsequently made by the first 
three judgment-debtors on the 22nd April, and by the sixth and 
seventh judgment-debtors, on the 24th April. On the 29th 
April, a fourth application of a similar character was made by 
one Janak -Kisori, who claimed to be interested to the extent of 
an one-eighth share out of the three-eighths share of the fourth 
and fifth defendants. The Subordinate Judge has held, upon 
the evidence, that there have been grave irregularities in 
connection with the proceedings. antecedant .to the sale.., He 
has held, frst, that the decree could be executed only as a 
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money decree, and, consequently, the writs of attachment and CIVIL, 


proclamation of sale could not be simultaneously published ; 1911. 
secondly, that the writs were not published at the proper thana Kabidanund Thakur: 
and mal katchari ; thirdly, that the processes were not published 
at the Aatchari of the zemindar according to law ; and fourthly, 
that there was a gross under-statement of the value of the 
property in the sale proclamation. The Subordinate Judge has 
further held that there was great inadequacy in the price fetched 
at the sale, because the real value of the property is at least 
twice as much as the sum paid by the decree-holder. The 
Subordinate Judge, however, has negatived the contention that 
the conduct of the decreer-holder was fraudulent. He has 
finally dismissed the application on the ground, that the 
judgment-debtors had waived all objections to irregularities in 
connection with the execution proceedings, and that the 
applications of all the judgment-debtors, except the fourth and 
fifth, were barred by limitation. As regards these two judgment- 
debtors, the Subordinate Judge has held that their application 
was obviously in time. As regards Janak Kisori, the Subordinate 
Judge has held that there was no waiver of irregularities on 
her part, but that, although she did not become aware of the 
sale or of the execution proceedings before the 7th April, 1909, 
and her petition was made on the 29th April, it was nevertheless 
barred by limitation as she had not brought her case within’ 
section 18 of the Limitation Act. In this view, the Subordi- 
nate Judge has dismissed all the applications and confirmed the 
sale. The judgment-debtors have preferred separate appeals 
against this order, and we shall first consider the appeal of the’ 
fourth and fifth judgment-debtors. In so far as they are 
concerned, their application is not ‘barred by limitation, and 
the only ground, on which it has been dismissed, is that they 
waived all objections on the ground of irregularity in the 
execution proceedings. This view has been assailed on their 
behalf on the ground that they waived a fresh sale notice but 
did not waive any objections whlch might legitimately be 
taken in respect of the first sale proclamation. In our opinion,- 
this contention is well-founded and must prevail. , 
It was pointed out by this Court in the case of Dhanukdhart 
Singh v. Nathuni Sahu (1), that whether there has been a 
waiver or not of the rights of the judgment-debtors, and if so, 
to what extent, depends upon the circumstances of each case ; 
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the existence of an intent to waive isa question of fact, and 
the best evidence of intention is to be found in the language 
and conduct of the parties; the Courts cannot lay down any 
stereotyped and inelastic rule, by which all cases of waiver must 
be governed. Now, in the case before us, when the judgment- 
debtors applied, on the 4th February, 1909, for adjournment 
of the sale for one month, it became obligatory upon the Court, 
if the application was granted, to issue a fresh sale proclamation 
under the provisions of the Code. Rule 69, Sub-rule (2) of | 
Order 21 provides that where asale is adjourned under Sub- 
rule (1), that is, in the exercise of the discretion vested in the 
Court and for a longer period than seven days, a fresh proclama- 
tion under ‘Rule 67 shall be made, unless the judgment-debtor 
consents to waive it. It is clear, therefore, that, if a sale is 
adjourned for one month, the decree-holder must either obtain 
a waiver from the judgment-debtor or cause a fresh proclamation 
to be issued. The only reasonable ‘interpretation, which can 
be placed upon the application of the 4th February, 1909, read 
with the order of the Court recorded on the same date, is that 
the judgment-debtors consented to waive merely a fresh 
proclamation of sale. Indeed, the order of the Court placed the 
matter beyond the region of controversy. The contention of 
the decree-holder, that the judgment-debtors waived, not merely 
the issue of a fresh proclamation, but also all irregularities that 
might have taken place in connection with the writs of 
attachment and proclamation of sale previously issued, cannot 
be supported. Much reliance was placed upon the decision of 
their Lordships of the Judicial Committee in Girdhari Singh v. 
Hurdeo Narain (1). That case, in our opinion, is clearly 
distinguishable. There the judgment-debtor had agreed that, 
if a postponement of one month was granted, the attachment 
and the notification of sale would be maintained. The sale 
was postponed on this condition, and their Lordships of 
the Judicial Committee held that as the judgment-debtor had 
agreed that the attachment and notification of sale should be 
maintained, he could not subsequently take objection to the 


notification by stating that there was an error in it. The petition’ 


amounted to an admission on his part that the notification was 

correct, or that, at any rate, there was no such mistake or 

irregularity as would be likely to mislead. On this ground it 

was ruled that the judgment-debtor could not impeach the 
(1) (1876) L, R. 3 I. A. 230, 26 W. R. 44. 
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validity of the sale proclamation, on the allegation that the 
amount of the revenue payable for the : property sold had been 
incorrectly stated therein. Similarly, in the case of Raja Thakur 
Barham. v. Ananta Ram Marwari (1), the judgment-debtor, 
in his petition for adjournment of the sale, had agreed not to 
urge any irregularity in the service of the sale proclamation. It 
was consequently held that he had waived all irregularitiés in the 
service of the sale proclamation previously issued. The cases of 
Noorul Hossein v. Omatool Fatima (2) and Taran Sing v. Girija 
Kripa (3), are distinguishable on a similar ground. The decision 
` of their Lordships of the Judicial Committee in Arunachelum v. 
Arunachelum (4), is of no assistance to the decree-holder 
purchaser, because there the judgment-debtor, though aware of 
the misdescription of the property in the sale proclamation, 
on which he relied in support of his application for reversal of 
the sale, had intentionally kept silent ; under such circumstanices, 
it was ruled that it would be very difficult to conduct proceedings 
in execution of decrees by attachment and sale of property if the 
judgment-debtor could lie by and afterwards take advantage of 
any mis-description of the property attached and about to be sold 
which he knew well but of which the execution creditor or 
decree-holder might be perfectly ignorant. In the case before 
us, we are clearly of opinion, that the judgment-debtors waived 
the issue ofa fresh proclamation of sale; they did not waive 
any objection in respect of the proclamation previously issued ; 
nor, indeed, is there any evidence that they were aware of the 
contents of such proclamation. The ground, therefore, upon 
which the Subordinate Judge has dismissed the application for 
reversal-of the sale, cannot be upheld. 

` The question next arises, whether the sale can be supported. 
As already explained, the Subordinate Judge has found that the 
value of the property exposed for sale was grossly under-stated 
in the sale proclamation. The decree-holder landlord deli- 
berately stated the value to be Rs. 4,000. A bonus of Rs. 13,600 
had been paid at the creation of the patni, and deducting the 
rent reserved the annual profit was between Rs. 4,000 and 
Rs. 5,000, To value a property of this description, for which a 
substantial premium had been paid, at one year’s purchase, was 
obviously inexcusable. There were no bidders present, and the 
decree-holder, who had valued the property at Rs. 4,000 offered 
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a first bid of Rs. 20,000 and purchased it for that sum. The 
Subordinate Judge has held that the value is at least Rs. 40,000 ; 
according to the appellants, the value ought to be taken to be 
a lac of rupees at twenty years’ purchase upon the net annual 
income. The case, therefore, falls within the principle reċognised 
by their Lordships of the Judicial Committee in Saadatmand 
Khan v. Phul Kuar (1), because unquestionably there was a 
deliberate and gross mis-statement of the value of the property, 
calculated to mislead intending purchasers. Our attention, 
however, was invited to the decision of this Court in Addul 
Kashem v. Benode Lal (2), in which a contrary view appears to 
have been maintained. But the learned Judges there overlooked 
the decision of their Lordships of the Judicial Committee, and 
the view taken is consequently not binding upon this Court. 
See Basanta Kumari v. Ramkanai (3), Nanda Kumar v. 
Gobinda Mohan (4) and Swadurga v. Rajmohan (5). In our 
opinion, it is plain that the object of the decree-holder was to 
seize a very valuable property for the smallest possible price, 
that it was with this object in view, that he deliberately mis- 
stated the value, and that, in the sale which followed, he secured 
for Rs. 20,000 without any competition, what is worth at least 
twice if not four or five times the sum he paid. Apart from the 
question, therefore, whether or not there were other irregularities 
in connection with the sale, the judgment-debtors are entitled to 
have the sale vacated on the one ground mentioned. 

The question finally arises, whether, upon the application of 
two of the judgment-debtors, the sale should be set aside in its 
entirety. The sale was, as we have already stated, of the entire 
patni ; the landlord decree-holder | was not bound to recognise, 
and did not, as a matter of fact, recognise any distribution of 
shares amongst the tenants. Under these circumstances, in our 
opinion, the sale ought to be set aside in its entirety. It was 
ruled by a Full Bench of this Court, in the case of Unnoda v. 
Erskine (6), that in a suit brought by a sharer in a patni to set 
aside the sale thereof held under the Patni Regulation, the suit 
ought to be so framed as to seek the reversal of the sale of the 
entire property. This principle was also applied in the cases 
of Ram Churn v. Dropo Moyee (7), Suresh v. Akkori (8), 


(1) (1898) I. L. R. 20 All. 412, L, R. 6, 25 I. A. 146. 
(2) (1908) 12 ©. W. N. 757. (5) (1910) 15 O. W. N. 577 
(3) (1910) 13 C. L. J. 192. (6) (1873) 21 W_R. 68, 12 B. L. R. 379. 
(4) (1910) 13 O. L. J. 312. (7) (1872) 17 W. R. 122 
(8) (1893) I. L. R. 20 Calo. 746. 


Vor. XIV.) HIGH COURT. 


Gangadhar Sarkar v. Khaja Abdul Aziz (1) and Bideshar Fha v. 
Srikishen Fha (2). No doubt, it may be urged that the other 


judgment-debtors have not been joined as opposite parties to the kabida 


application now before us. But there is no force in this con- 
tention. The other judgment-debtors, as we have explained, 
preferred separate applications, and, as the applications were 
heard together and tried as if they constituted one proceeding, 
they may, in substance, be taken to have been consolidated. In 
this view, there can be no room for controversy that the sale 
should be set aside in its entirety. 

The result is that this appeal must be allowed, and the 
corder of the Subordinate Judge discharged. The application 
of the fourth and fifth judgment-debtors is granted, and the sale 
is set aside. The appellants are entitled to their costs from the 
decree-holder both in this Court and in the Court below. We 
assess the hearing fee in this Court at ten gold mohurs. 

Nos. 49, 57 and 59 of 1910.—These appeals are directed 
against orders of the Subordinate Judge by which he has dismissed 
the applications of two sets of judgment-debtors and of the 
representative in interest of another set of judgment-debtors for 
reversal of the sale which we have just set aside. As regards 
these applications, the objection was taken in the Court below 
that they were barred by limitation, as they were made more 
than thirty days after the date of the sale. 

The judgment-debtors sought to bring their case within 
section 18 of the Limitation Act. That section provides for an 
extension of time only when it is established that the applicant 
has been kept by means of fraud from the knowledge of his right 
or of the title on which it is founded. In view of the decision 
of this Court in the case of Kailash Chandra Halder v. Bissonath 
Paramanic (3), it is difficult to hold that the applicants have 
brought themselves within the scope of section 18, and in this 
view their applications cannot be maintained. But, as we have 
-already explained, the proper way to consider all these applica- 
tions is to treat them as consolidated, the first in point of time, 
that by the fourth and fifth judgment-debtors as the principal 
application, and the subsequent ones, by the other judgment- 
debtors, as applications by them to be made parties to the 
proceeding then pending before the Court. From this point of 
view, the applications by these judgment-debtors may be treated 


(l) (1909, 11 0. L. J. 34, 14 0, W. N, 128. (2) (1905) 9 ©. W. N. 805. 
(3) (1896) 10 W. N. 67. 
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as in support of the application by the fourth and fifth judgment- 
debtors, and, as that application has been successful, no other 


Kabidanund Thakur duvestion arises for consideration. These appeals, therefore, must 


CA 
Pirthi Chand Lal, 


Vookerjee, J. 
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also be allowed, and the orders of the Court below discharged. 
The sale will stand reversed in its entirety. In these appeals, 
however, the parties will pay their own costs both here and in 
the Court below. 

A. T.M. : Appeals allowed. 


— 





Before Mr. Fusiice Mookerjee and Mr. Fustice Carnduff. 
BHAWANI KOER 


v 


DARSAN SINGH anp oTHERsS.* 


Joint decrce—Release of some of the judgment-debtors for consideration— Decree- 
holder, if can execute decree for whole of the costs—Proaportion, how to be 
calculated. ` 


A decree-holder, who has obtained a joint decree against several judgment- 
debtors, is entitled at his pleasure to exeoute the whole decree against any one 
of them, If by such exeoution, he realises any portion of the judgment-debt, 
there isa satisfaction of the decree to that extent, and he may proceed with 
execution against any of the other judgment-debtors only for the balance 
still due. 

A release of one judgment-debtor from liability under a joint-decree, does 
not discharge the other judgment-debtors. _ 

When there has been a partial payment towards the satisfaction of the 
deeree by one debtor, the decree-holder is not entitled to ignore it and claim 
satisfaction of the whole against another judgment-debtor ; in other words. part 
payment of a liquidated claim by one debtor discharges neither debtor iz toto, 
but only pro tanto, If then the decree-holder releases one judgment-debtor for 
consideration, he is bound to apply that consideration in reduction of the 
judgment-debt when he seeks execution against another judgment-debtor ; 
in other words, the matter is in the same position as separate payment by one of 
several jndgment-debtors in consideration of his release from the debt ; such 
payment inures to the benefit of all to this extent that the decree-holder 
oannot recover any sum beyond the balance due. ` Bo odb y 

Asa general rule, the discharge or release of the direct liability of one 
co-obligor to the obligee will not avail him as a discharge from bis liability for 
contribution to the other co-obligors unless the discharge be of a character to 
release the others also. 

The amount isto be distributed in equal proportion amongst all the 
defendants, 


Appeal by the Decree-holder. 
Application for execution of decree for costs. 


* Appeal from Original Order No 283 of 1910. against the decision of Babu 
Debendra Bijoy Bose, Subordinate J udge of Gaya, dated the 7th May 1910. 


Vor. XIV.) HIGH COURT. 


The material facts and arguments appear from the judgment. 
Babus Umakali Mukerjee and Kulwant Sahay for the 


Appellant. 
Babus Mohendra Nath Roy and Atul Chandra Dutt for the 
“Respondent. C. A. V. 


The judgm ents of the Court were as follows : 


Mookerjee J.—This is an appeal on behalf of the decree- 
holder against an order, by which the Court below has refused 
in part her application to execute a decree for costs. The ques- 
tion raised is one of some novelty and nicety, and relates to the 
mode in which the right of an execution creditor may be affected 
if he releases one or more of several joint judgment-debtors from 

liability under the joint decree obtained by him. The circum- 
Í stances, under which the question arises for consideration, have 
not formed the subject of controversy in this Court. On the 27th 
March, 1902, Bhawani Koer, the appellant before us, purchased an 
estate at a sale for arrears of revenue. The sale was confirmed on 
the Ist September, 1902, and subsequently a suit for its reversal, 
though successfulin the Court of first instance, was ultimately 
dismissed on the 13th February, 1907. On the 19th September 
following, the purchaser at the revenue sale commenced an 
action against the present respondents and other persons for 
annulment of the encumbrances alleged by them, and for recovery 
of possession of the estate with mesne profits. The suit was 
decreed in the original Court on the 28th July, 1908. Of the 
dafendants, who were fifty in number, all but seven preferred two 
s2parate appeals to the High Court. During the pendency of 
these appeals, the defendants appellants and the plaintiff respondent 
came to terms, the result of which was that the appellants 
acknowledged the title of the plaintiff and her right to take pos- 
session by annulment of the intermediate tenure set up by them, 
while the plaintiff gave up her claim for costs and mesne profits 
decreed in her favour by the original Court. The plaintiff 
further agreed, in consideration of the acknowledgment of her 
` title, to convey to the appellants certain sepcified shares in several 
villages. The terms of the settlements were reported to the 
Court, and thereupon a decree was drawn up in accordance 
therewith. At the same time, the appellants withdrew several 
applications for leave to appeal to His Majesty in Council, which 
they had presented against the decree of this Court in the 
suit for reversal of the sale. The present respondents, as also 
four other defendants, who had not joined in the appeals, but had 
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been made parties respondents, did not enter appearance and 
Were not assenting parties to the settlement mentioned. The 
consent decree of this Court was made on the 1st December, 1908, 
and it directed the parties to the compromise to carry out the 
terms of the settlement, while the appeal was dismissed against 
the defendants respondents who had not entered appearance. On 
the ist October, 1909, the ‘decree-holder applied for execution of 
the entire decree for costs against the defendants who had not 
appealed to this Court. These judgment-debtors objected to the 
execution on a two-fold ground, namely, frst, that, as some of 
the judgment-debtors had been released from liability, the decree 
must be deemed to have been satisfied in full, and could not be 
executed at all; and, sbcondly, that, at any rate, the decree- 
holder was not entitled to recover any sum beyond what was 
legitimately payable in respect of the shares of these judgmient- 
debtors. The Subordinate Judge held that the extreme 
contentions of the parties were untenable, and that the 
decree-holder could not realise the whole of the judg- 
ment-debt from these judgment-debtors any more than 
the judgment-debtors themselves could reasonably claim complete 


. exemption from liability. The Subordinate Judge concluded 


that the decree-holder was entitled to execute the decree against 
these judgment-debtors only for the realisation of a proportionate 
share of the amount due. The decree-holder has now appealed 
to this Court, and on her behalf the decision of the Subordinate 
Judge has been assailed on the ground that the right of the 
plaintiff to execute the whole decree against any of the judgment- 
debtors has not been abridged in any manner by the settlement 
with some of the judgment-debtors. In’support of this proposi- 
tion, reliance has been placed upon the case of Nunkoo Lall v. 
Dhunesh Kooer. (1) In our opinion, the case mentioned is 
clearly distinguishable, and is of no assistance to the appellant. 
In that case, it was ruled that a joint decree remains a joint 
decree notwithstanding the act of the decree-holder in realising 
his money from one or more of the judgment-debtors separately, 
for he is entitled to realise his debt from any one of the 
debtors, and by proceedings against one he does not relieve 
the other debtors from their joint liability to him. It will 
be observed that the decree-holder in that case took out execu- 
tion, not for the recovery of the original judgment-debt, but 
apparently of the balance due under the decree. In the case 


(1) (1872, 17 W. R. 496. 


Vor. XIV.) HIGH COURT. 


before us, although the decree-holder has entered into a settle- 
ment with some of the judgment-debtors for consideration, she 
has, nevertheless, taken out execution for recovery of the entire 
judgment debt. The casesof Sheo Churn Lall v. Ram Surun 
Sahoo (1) and Kiam Ali v. Kayamaddi, (2) to which reference 
was made at the Bar, are also not directly applicable to the facts 
of the present litigation. In both these cases, the decree-holder 
sought to recover the balance due after he had received certain 
sums from some of the judgment-debtors and released them 
from liability. In each case, the objection taken was that, as 
the execution creditor had released one of the joint judgment- 
debtors, the others also had been, by operation of law, released 
from liability. This contention was overruled, and the Court, 
by- reason of the attitude of moderation of the decree-holder, 
was not called upon to decide whether in spite of the release, 
the decree-holder was entitled to execute the decree for the 
original. sum. We must consequently proceed to examine the 
‘question as one of principle. 


Regarded from the point of view of principle, two proposi- 
tions cannot be disputed, namely, frsż, that a.decree-holder, who 
has obtained a joint decree against several judgment-debtors, 
is entitled at his pleasure to execute the whole decree against 
any one of them; and, secondly, that, if by such execution, he 
‘realises any portion of the judgment debt, there is a satisfaction 
of the decree to that extent, and he may proceed with the 
execution against any of the other judgment-debtors only for 
the balance still due. If the decree-holder chooses to release 
one of.the judgment-debtors from liability to satisfy the 
decree, how is his own position affected thereby? No doubt, 
as explained by this Court in the case of Ramratan Kapali v, 
Aswint Kumar Dutt (3), under the Common Law of England, 
a release of one of two or more joint debtors or joint and 
several debtors releases all from liability. This doctrine, however, 
has not been recognised in this country by the Legislature 
as is conclusively shewn by section 44 of the Indian Contract 
Act, which provides that, where two or more persons have 
made a joint promise, a release of one of such joint promisors 
by the promisee does not discharge the other joint promisor or 
joint promisors, neither does it free the joint._promisor so released 


(1) (1871) 16 W, R. 49 (2) (1880) 6 ©. L. R, 212, 
(8) (1910) 11 ©. I, J, 503, I L. R. 87 Cale, 559 (571). 
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from responsibility to the other joint promisor or joint promisors. 


No doubt, this statutory provision applies directly only to 
contractual obligations ; but that the same doctrine also applies 
to cases of joint judgment-debts, is shown by the decisions ` in 
Sheo Churn v. Ram Surun (i) Nunkoo Lall v. Dhunesh 
Kooer (2) and Kiam Ali v. Kayamaddi (3). Indeed, it had 


‘been recognised much earlier in United States v. Thompson L4) 


that in this respect there was no distinction in principle between 
a joint contractual obligation and liability under a joint judg- 
ment-debt. We, therefore, start with the principle that. the 


release’ of one judgment-debtor from liability. under a joint- 


decree, does not discharge the. other judgment-debtors. That 
this view is based on obvious grounds of justice, equity, and 
good conscience is clear from the circumstance pointed out in 
Ramvratan Kapali v. Aswini Kumar Dutt (5), that even in 
England, the tendency has been to restrict the operation of the 
Common Law rule by a refined distinction: between a release 
and a covenant not to sue; Duck v, Mayeu (6); a covenant or 
agreement not to sue one joint.or joint and several debtor does 


Not, it has been said, either extinguish the obligation or bar a 


suit to recover it ; ‘nor does it affect the right of subrogation, 


‘except protanto for. the consideration received. But if the 
. extreme contention of the judgment-debtor is thus overruled, 


does it follow by any means that the extreme contention of the 
decree-holder must prevail, that notwithstanding the release he 
is entitled to exectite the whole decree? As we have already 
explained, when there has been a partial payment towards the 
satisfaction of the decree by one debtor, the decree-holder is not 


entitled to ignore it and claim satisfaction of the whole against 
another jndgment-debtor ; in other words, part payment of a 


liquidated claim by one debtor discharges neither debtor in ‘o/o, 


‘but only protanto. Hatzel v, Moore (7). If then the decree- 


holder releases one judgment-debtor for consideration, he is 
bound to apply that consideration in reduction of the judgment- 
debt when he seeks execution against another judgment-debtor ; 


in other words, the matter is in the same position as a partial 


payment by one-of several joint judgment-debtors in -considera- 
tion of his release from the debt ; such payment inures to the 


(1) (1871) 16 W. R, 49. (4) (1836) Gilpin 614, 28 Fed. Cas. 92. ` 
(2) (1872) 17 W. R. 496, (5) (1910) I. L. R. 37 Cale. 559 (572). 
(3) (1880) 6 C. L. R. 212. (6) (1892) 2 Q. B. 5117 ` 


(7) (1903) 120 Feds 1015, = 7 3 


Vou. XIV] HIGH COURT. 


‘benefit of all to this extent that the decree-holder cannot recover 
any sum beyond the balance due. Goldbeck v. Kensington 
National Bank (1). Weighty reasons can, in our opinion, be 
assigned in support of this view. If the decree-holder is allowed, 
notwithstanding the’ release for consideration, to execute the 
-entire decree against the other judgment-debtors, he is permitted 
substantially to nullify the settlement which he has deliberately 
‘accepted. It cannot be disputed that if he executes his decree 
for the whole against the other judgment-debtors, they -may 
séek contribution as against the judgment-debtor who had been 
previously released by the decree-holder. As a general rule, the 
discharge or release of the direct liability of one co-obligor to 
‘the obligee: will not avail him asa dischargs from his liability 
for contribution to the other co-obligors unless the discharge 
‘bė of a character to release the others also. In fact, this very 
reason was assigned by -Mr. Justice Patteson in Worth v. 
-Wakefield (2), in support of the Common Law rule that the 
discharge of one joint-debtor releases all from liability. The 
learned Judge observed as follows: “The reason why. a release 
to one debtor releases all jointly liable, is, because, :unless he 
.was held to do so, the co-debtor after paying the debt, might 
„sue him who was released for contribution, and so in effect he 
¿would not be released; but that reason does not apply where 
.the. debtor released agrees to such a qualification of the release 
` as will leave him liable to any rights of the co-debtor.” The 
‘same, reason has been adopted in the- American Courts as 
sufficient -explanation of the Common Law: rule, State -v 
: Matson. (3) and Carroll v. Corbitt (4). This reason, as we 
‘have already explained, may not be sufficient to justify the 
‘Common Law rule in support of which other reasons have 
“been assigned, for instance, that the debt is entire and when 
“once released can no longer be enforced against any party to it, 
‘Clayton v. Kynaston (5), or, as put in a different form in Hale 
v, Spaulding (6), that.a creditor is entitled to one satisfaction 
only, and a release under seal implies such satisfaction. These 
latter reasons rest upon a fiction and often upon a fiction of 
fact, and are possibly historically untrue. But, so far as the 
question before us is concerned, it is plain that the first reason 
(1) (1892) 147 Pt. St. 267, 23 Atl. 565. 
(2) (1849) 18 Q. B. 536 (541). (4) (1877) 57 Alabama 579. — - 
(3) (1869) 44 Missouri 305. (5) (1699) 2 Salkeld 573, 1 Ld, Raym. 419, 
(6) (1888) 145 Mass 482, 1 Am. St. Rep. 475. 
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is sufficient to justify the view that the release operates asa 
satisfaction frotanto. If this view is adopted, a- two-fold 
difficulty is avoided. We are not called upon to’ presume’ ‘that 
the decree-holder has released all the judgment-debtors when, 
as a matter of fact, he did not intend to release more than one. 
Nor are we called upon to deprive the judgment-debtor, who 
has been released, ‘of the protection from liability- which was 
intended to be afforded to him under the settlement with the 
decree-holder. We may add that the view we take isin 
harmony -with that adopted in Aimam Al v. Batj Nath (1), 
Debendra Nath v. Mirza Abdul (2) and Mir Husuf Ali v. 
Panchanan (3), where a similar principle was applied to cases of 
release, by a mortgagee, of the holder of one fragment of the 
equity of redemption from liability under the security. We 
must, therefore, overrule the contention of the decree-holder 
appellant that she is entitled to execute the entire decree, 
notwithstanding the settlement with the judgment-debtors who 
had appealed against that decree. i 


The question next arises for consideration, on what prinċiple 
the extent to which the decree has been satisfied by the release, 
is to be calculated. The learned Subordinate Judge has deter- 
mined the value of the immoveable property in’ the possession 
of the several judgment-debtors and distributed the costs 
accordingly. To this, exception has been taken by the decree- 
holder who has argued that the costs ought to be distributed, 
if at all, in equal proportion amongst all the defendants. We 


-are of opinion that this contention-is sound and must prevail, 


As we have already stated, there were fifty defendants in the 
suit, who were made jointly liable for the costs of the successful 
plaintiff. Ifthe costs were realised by the decree-holder from 
one of the judgment-debtors, and he sought for contribution as 
against the other judgment-debtors, in the absence of any 
agreement to the contrary between the parties, each ‘would be 
prima facie held liable to pay an equal share of the entire 
amount. In our opinion, the justice of the case would be. met 
if we directed the present respondents, who are three of the 
fifty defendants, to pay to the decree-holder a proportionate 
share of the aggregate amount of costs. 


(2) (1906) 3 O. L. J 576, I. L. R. 33 Cale 613, 
(2) (1909, 10 C. L, J. 150. 
(3) (1910) 11 C. L, J. 639, 


Von. XIV.) ‘Bie. couk. 

The result, therefore, is that this appeal is allowed, and 
the order of the Court below, discharged. The decree-holder 
will be. entitled to realise from the three judgment-debtors 
mentioned Rs. 250-8 only. Each party will bear his own 
costs of, the execution proceedings both here and in the Court 
below. _ 

. Carnduff J. —I agree. 


ALM’ Appeal allowed. 


Before Mr, Fustice Coxe and Mr. Fustic Teunon. 


RAJA JYOTI PROSAD SINGH DEO BAHADUR 
v. 
THE LACHIPUR COAL CQMPANY AND OTHERS.* 


Mineral r ights—Landlor d and tenant—Lease in perpetuity—Suit by landlor: d— 
Subsoil rights, intention of the parties not being apparenti—Transfer of 
Property Act (IV of 1882), Sec. 108, ol, (0). 


_ Defendants are permanent tenure-holders under a lease in perpetuity 
granted by plaintiffs predecessor. _Upon a suit brought by the landlord fora 
declaration of his title to the mineral rights in the lands, and for an injunction 
restraining the defendants from working the mines : 

Held, that although the tenants hada permanent interest in the tenure, 
in the absence of any evidence by which the intention of the parties at the 

.» time of the inception of the tenancy could be known or be inferred, the mineral 

rights must be regarded as the property of the landlord, and he was entitled 
to a decree deolarlng his proprietary right, and to an injunction as prayed for, 

Campbell v. Wardlaw (1), Prince Mahomed Buktyar Shah v. Rani 
Dhojamani. (2) and Abhiram Goswami v. Shyama Charan Nandi (8) followed, 

Shama Charan Nandi v, Abhiram Goswami (4) and.Megh Lal Pandey v. 
Rajkumar Thakur (6) distinguished. i 

' Brojanath Bose v. Durga Prosad Singh (6) doubted. 


Appeal by the Plaintiff, 

Suit for declaration of landlord’s right to the minerals, and 
for a perpetual injunction restraining the defendants from 
working mines in the tenure. . 

The material facts appear from the judgment. 


Dr. Rash Behary Ghose (with him Babus 
Nath Roy-and Lalit Mohan Ghose) for the Appellant : 


Mohendra 
The 


* Appeal from Original Decree No. 383 of 1906, against the deeree of 
Babu Gopi Krishna Banerjee, Subordinate Juige of Burdwan, dated the 16th 
May, 1906 


(1) (1883) 8 App. Oas. 641, 
(2) (1905) 2 0, L. J. 20. 
(3), (1909) I. L. R. 36 Calo. 1003. 


(4) (1906) I. L. R. 83 Cale, 511. 
(5) (1906) T.-L. R. 34 Cale. 35 8. 
(6) (1907) I. L. R. 34 Calo. 753. 
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village of Panchgachia is a part of the Pachete Raj, z.e. is 
included within the Raja’s ancestral zemindary. The defendants 
5 to 35 are Moguli Bramhattadars of the village, who leased 
their subsoil rights to defendants 2 to 4, who again granted a 
sub-lease of the said rights in favour of the defendant No.1, the 
Lachipur Coal Company. The suit is by the Raja. for a 
declaration that the subsoil rights in the village belong to him. 
The points for decision are (1) whether the Brahmattadars are 
permanent tenure-holders, and. (2) assuming that there was a 
permanent tenure, are the defendants entitled to claim the 
minerals against the landlord ? 

The present appeal is concluded by the judgment of the 
Privy Council in the case of Hard Narain Singh Deo v. Sriram 
Chakravarti (1) reversing On appeal the decision in Sriram 
Chakravartt v. Hari Narain Singh Deo (2). It was conceded 
there that the defendants had a permanent right. 

A tenant has no right to work mines which were not open 
at the time of the lease: see Clegg v. Rowland (3). This law 
is now embodied in section 108, clause (0) of the Transfer of 
Property Act. A mining lease is not a lease—it is a sale of the 
soil itself ; see Campbell v. Wardlaw (4) and Phillip’s Tagore Law 
Lectures, pp. 47, 217, 221 and 320, The idea that the owner 
of the surface is entitled exjure nature to everything above or 
beneath it, is essentially a’modern idea—see Saroda Charan 
Mitter’s Tagore Law Lectures, p. 294. ° 

In the above case Mr. Justice Pargiter thinks that a per- 
manent lease is’ a conveyance subject to a fixed charge and the 
zemindar has no reversion; but it has been held that the 
zemindar has a reversion to the land even in cases of permanent 
tenures ;seeKally Dass Ahiri v. Monmohinee Dassee (5) approved 
hy the Judicial Committee in Adbhivam Goswami `v. Shyama 
Charan Nandi (6) and Zituram Mukerji v. Cohen (7) where the 
zemindar was held to be entitled to the minerals as against the 
permanent tenure-holders. In the cases of Shama ‘Charan 
Nandi v. Abhiram Goswami (8) and Megh Lal Pandey v, Raj 
Kumar Thakur (9) the grants in favour of the lessees included 
all rights mat hak hakuk, The case of Brojanath Bose v, Durga 
Prosad Singh (10) followed the decision in Svivam’s case (2) ; if 

(1) (1910) I. L, R. 37 Calo, 723; L. R. 37 I. A 186. ` 


(2) (1905) I. L, R. 33 Calo. 54. (6) (1909) I. L, R. 36 Calc. 1003, 
(3) (1866) L. R. 2 Eq. 160 (164). (7) (1905)-I. L. R. 33 Calc. 203. 
(4) (1883) 8 App. Cas. 641 (649). (8) (1906) I. L. R. 38 Cale, 5 11. 
(5) (1897) I. L. R. 24 Cale, 440. (9) (1906) I, L. 8, 34 Cale, 358. 


(10) (1907) I. L, B. 34 Calo. 758. 


Vor. XIV.) ` HIGH COURT. 


the. latter is no longer the law, as held by the Privy Council (1), 
there is no answer to my appeal. 

"Mr. Justice Pargiter thought that a zemindar who reserved 
mines would not be entitled to go on the land to work them 
without the permission of the lessees, but see Rameswar Malia 
v. Ram Nath Bhattacharjee (2), Gandoo Mahata v. Nilmoney 
Singh Deo Bahadur (3), and Bainbridge on Mines, p. 41. 

A permanent tenant cannot make such excavations as to 
cause damage; Girish Chandra Chando v. Sirish Chandra 
Das {4). 

` A tenant is always a tenant and not an owner of the land ; 
see Mani Chander Chakerbutty.v. Batkanta Nath Biswas (5) 
Bagdu Majhi v. Raja Sri Sri Durga Prosad Singha (6), where 
it was held that a tenant though açquired a permanent right by 
prescription had no right to the minerals. 

Besides, coal was not known to have existed in that part 
of the country in the 18th century when these leases were 
granted—neither the zemindar nor the lessees had any idea that 
they were dealing with coal. The Pachete Raj was an impartible 
Raj and it was thought to be inalienable till recently. The rights 
of parties to a contract are to be judged of by that law by which 
they may justly be presumed to have bound themselves notwith- 
standing a change ın the law ; see Abdul Aziz Khan v. Appaya 
Sami Naickar (7). ` 

The next questions is, whether this was a permanent tenure 
on a fixed rent. The onus is upon the defendants to show that 
rent was not changed since the Permanent Settlement. Discusses 
the evidence showing variation in the rent. The presumption 
under section so of the Bengal Tenancy Act does not apply 
as it is not a proceeding under that Act. Where the rent 
is varied, a tenure cannot be presumed to be a permanent one— 
see Rampini’s Tenancy Act, 3rd ed., pp. 65-66. 

_ Mr B. Chuckerbutty (with him Mr. S. P. Sinka, Babus Umakali 
Mukerjee and Foygopal Ghosha) for the Respondents: There 
has been no variation inthe rent. Discusses evidence. The 
rent onthe three shares are shown to be the same as early 
as’ 1817- as they are now;: the presumption is that the 
rent has not been varied since the permanent settlement ; see 
Nanda Lal Goswami v. Atarmont Dassi \8). 


(1) (1910) I. L. R. 37 Cale, 723. (5) (1902) 1. L. R, 29 Calo. 368. 
(2) (1905) I. L RB. 38 Oale. 462 (6) 11904) 9 O. W. N. 292 (298). 


(3) (1894)1 C. L. J. 526 (7) (1903) I. L. R. 27 Mad. 181 ; L. R, 31 I, A. 1. 


(4) (1904) 9 0. W, N. 255, > (8) (1808) 12 0. W. N, 432. 
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In the ancient papers the tenure has been described.hy the 
Raja’s ancestors as Talabi or Mogali Bramhattar which. means, a 
gift subject only to a condition of payment of a quit rent.. The 
donor or settlor did not reserve any benefit. A large number 
of documents shows that Brahmattardars used to grant mocurrart 
settlements to various people with coal mines. The grant in 
question was permanent, transferable, heritable, and ‘was of. both 
the surface and subsoil rights. The case of Hari Narain Singh 
Deo v. Sriram Chakravarti (1) does not conclude this appeal,.as 
in that case the defendant’s tenure was not permanent. A case is 
an authority for what it decides. See Queen v. Letham (2)...The 
decision in biram Goswami v. Shyama Charan Nand? (3) is no 
longer law ; see Sri Sri Ishwar Shyam Chand: Fiu v. Ram Kanai 
Ghose (4). A permanent tenure escheats to the Crown in case of 
failure of heirs of the tenant and not to ‘the zemindars ; see 
Sonet Kooer v. Aimmut Bahadoor (5). ; 

I am a-grantee and not a lessee. Section 108, clause (0) aboia 
in the absence of contract to the contrary or local usage. Pachete 
Raj is not inalienable; see Anund Lal Sing Deo v. Maharajadhiray 
Gurrood Narayan Deo Bahadur (6). It would be dangerous if the 
law laid down in Harz Narain Singh Deov. Sriram Chakravarti(7), 
applied to permanent tenures. Then a putnidar also would not 
be entitled to deal with minerals. 4 

Dr. Ghose, in reply: The defendants cannot claim a higher 
status tban that of defendent Talukdars. Refers to Regulation 
VIII of 1793, sections 5 and 7. ‘The defendants, even if they- held 
a permanent tenure are not proprietors of the soil but are mere 
lease-holders : See. Rajah Suttyanund. Ghosal v. Huro Kishore 
Dutt (8) and Smith’s Landlord and Tenant, p.’ 120. - GA 

The judgment of the Court was delivered by- == - 

Coxe J.—The case for the -plaintiff was that the village in 
suit was a mal village of his zemindari which was held by defen- 
dants 5 to 35 as ordinary tenants. They leased it to the defendants 
2 to 4 who again leased it to the defendant 1, the Lachipur Coal 
Company. It- was contended that the mineral rights did not 
belong to the tenants but remained in the plaintiff and therefore 
this suit was brought, in which the relief claimed was generally, 
that the plaintiff’s rights to the minerals etc., should be declared 


({) (1910) I. L. R. 37 Cale. 723. - (5) (1876) I. L. R, 1 Cale. 391. ° 
(2) (1901) A. O. 495. (6) (1850) 5 Moo. I. A. 82 (103), ` 


(3) (1909) I. L. R. 36 Cale, 1083, (7) {1910)I. L.R. 37 Cale. 723 L. R. 87, 


I. A. 136. 
(4) (1911) 15 C, W. N. ÑT. (8) (1871) 15 W°R, 474. 


d 
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and that the defendants should be prevented from exercising any 
such rights. The defence is briefly that the village is a Mogoli 
Brahmattar village given to the predecessors of the defendants 
long before the Permanent Settlement and that the mineral rights 
belonged to the Brahmattardars. The suit was dismissed by the 
learned Subordinate Judge and the plaintiff appeals. 

The two principal points for decision are whether the Brah- 
mattardars are at least permanent tenure-holders and, secondly, 
whether, if so, the mineral rights belong to them or to the Rajah 
of Pachete, the plaintiff in the case. 

The learned vakil for the appellant lays great stress on the 
evidence that the rent has varied. It cannot be disputed that 
the land was granted to the Brahmins before the Permanent 
Settlement. It seems tous to be of little importance whether 
there were originally three grants or one. If there was originally 
one grant, it was certainly divided into three before the memory 
of any of the witnesses. But this would not in any way affect 
the permanent character of the tenancies. The case of Udoy 
Chandra Kanji v. Nripendra Narayan Bhup (1), to which reference 
has been made proceeded on the special wording of section 5o of 
the Tenancy Act and can have no application to a tenancy which 
had been divided long before that enactment. Nor is this a case 
to which section so can have any application. Nor do we think 
the fact that the Brahmins pleaded in certain rent suits that the 
rent had been split up of any importance. The vital point for 
decision is whether a permanent tenure was given to the 


Brahmins and it makes little or no difference whether the whole ` 


village was originally given by one grant or lease or by three. 
[The evidence on the point was then discussed.] * * * * 

Although much evidence has been given, that described 
above appears to us to be all that has much probative force on 
the question whether the rent has been varied, and on it, we feel 
no doubt that the rent has always been the same. 

It is not disputed that the interest of the Brahmins has been 
transferable. They have dealt with it as their own and their 
transferees have been recognised by the landlord. This fact too 
is a strong indication that the tenures are permanent. 

Taking these facts into consideration, namely, that the 
tenures are described as Mogali Brahmattar, that they have existed 
since before the Permanent Settlement, that the rents have 
always been the same, and that the tenures are freely transferable, 


(1) (1909) L L. R. 36 Calo, 287, 
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we have no doubt that the Brahmins were at least permanent 
tenure-holders. This being so the next question that arises 
is whether they are entitled to the mineral rights. It appears 
to be well settled in England that a tenant for life or for years has 
no right to work unopened mines: Clegg v. Rowland (1), Campbell 
v. Wardlaw (2) and this, despite the case of Messrs. Gordon, Stuart 
& Co. v. Tikattnee Seobas (3) has been accepted as good law in 
India in Prince Mahomed Buktyar Shah v. Rani Dhojamant (4) ; 
see also Tituram Mukerji v. Cohen, (5). The question remains 
whether the position of a tenant in perpetuity is any better 
in this respect than that of a tenant for life or for years. It 
was held in Kaliy Dass Ahiri v. Monmohini Dassee (6), that 
the landlord continues to have a reversion inthe property and this 
was cited with approval in Abhiram Goswami v. Shyama Charan — 
Nandi (7). Nor does the fact that the tenure would escheat to the 
Crown in default of heirs, Sonet Koer v. Himmut Bahadoor. (8), 
really negative the supposition’ that such a reversion subsists., If 
this is so, it is difficult to see why there should be any difference 
in principle between the lessee for years and the lessee in 
perpetuity, when nothing is known or can be inferred about 
the intention of the parties at the time of the inception of the 
lease. Ifthe opening and working of new mines in the case 
of a lessee for years is waste, it would seem, to be the same 
ultimately in the case of a lease in perpetuity, though the injury 
is more distant. In either case the tenant might destroy the 


. whole subject of the tenancy so that when the landlord came 


to sell it for arrears of rent, he might find that there was nothing 
to sell. It has been argued that the effect of Abhiram Goswami v. 
Shyama Charan Nandi (T) has been weakened by the: decision 
in Sri Sri Ishwar Shyam Chand Fiu v. Ram Kanai Ghose (9), 
but the former case is still binding upon us. Reliance has been 
placed on the decision in Shama Charan Nandi v. Abhiram 
Goswami (10), Megh Lal Pandey v. Raj Kumar Thakur (11) 
and Brojanath Bose v. Durga Prosad Singh (12). The first case 
does not help the respondents much. It contains an observation, 
rather than a considered opinion, that a permanent lease, 
including " all rights of various kinds would transfer minerals. 


(1) (1866) 2. Eq. 160. (7) (1909) I. L. R. 36 Cale, 1003. 
(2) (1883) 8. A. O 64l. 18) (1876) I. L. R. 1 Cale. 391. 
(3) (1864) W. R. 370. (9) (1911) 15 0. W. N. 417, 

(4) (1905) 2 C. L. J. 20. (10) (1906) I. L. R. 33. Calc. 511, 


(5) (1905) J. L R 33 Cale, 203, (11) (1906) I L. R. 34. Cale, 358 
(6) (1897) L. L. R. 24 Oale, 440 (12) (1907) I. L. R, 34, Cale, 753. 
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There are no words of that kind here and the decision was 
reversed on appeal though on other grounds. In the next case 
it was held that a permanent lease of land "smat hag hagug”’ 
would transfer the minerals. This is much more in the 
respondents’ favour, as the vague and general words“ maz hag 
hagug”’ add really but little to the effect of the lease. Still 
there is nothing here but a permanent tenure without those 
words or any words, and therefore the case is not really a decisive 
authority. Inthe third case it was held that certain Digwars 
were permanent tenants, and therefore were entitled to the 
mineral rights in the absence of express reservation. This 
case no doubt goes the whole length of the respondent’s contention 
but we are informed that it is under appeal. Moreover the 
learned Judges relied principally on the decision in Sriram 
Chakravarti v. Hari Narain Singh Deo (1), which has now 
been reversed on appeal to the Privy Council (2). 

It has been urged that the Brahmins are more than tenure- 
holders, that they are absolute owners subject to a rent charge, 
that the transfer to them was not a lease but a gift burdened 
with a condition such as the Hindu Law recognises, The 
distinction seems to us too fine to be appreciated. We know 
“nothing as to what the intentions of the parties were at the 
inception of the tenancy. But in times within our knowledge 
they have been treated as tenants and sued for rent and cesses, 
and have apparently made no objection. 

A great deal of evidence has been given to show that other 
persons in the position of the defendants have been dealing with 
the mineral rights as their own, without apparently any objection 
by the Raja. This evidence is open to the obvious objection 
that we do not know exactly what, the position of the executants 
of these sales and leases was. It may conceivably be the case 
that they had sanads, which showed that all the rights in the 
land had been transferred to them, Still no doubt this mass 
of evidence cannot be put aside so easily. It is not likely 
that many holders of Brahmattar villages are in a better 
position than the defendants in this suit with regard to the 
possession of title deeds, while it does seem clear that many 
of them have been dealing freely with the under-ground 
rights, and some of the leases go back to 1860 and one to 1858. 
This undoubtedly gives the impression that the Brahmattardars 
generally have been dealing with the under-ground rights 


(1) (1905) I, L, R. 33 Cale, 54. (2) (1910) I. L, R, 37 Cale, 728, 
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1911, of this nature. Even in Pachgachhia, where the- evidence 
aif of such transactions goes back to 1880, the Subordinate 


Raja Jyoti Prosad . : 
Singh Deo Bahadur Judge finds that although the defendants from time to time gave 


The Lachipur Goa] leases to speculators in coal, the enforcement of the leases was too _ 
Company. casual and intermittent to justify an inference of adverse posses- 
Oona, J, sion with sufficient continuity and publicity. We do not know in 
a how many other cases the state of affairs might be found to be 
the same and it may be that in most of the villages covered by the 
leases etc., it may still be open to the Rajah to claim the under- 
ground rights. Accepting therefore the fact that the Brahmattar- 
dars of the villages of the zemindari have been dealing with the 
mineral rights as their own for some time we'do not think that 
in reality that fact greatly affects the question of law that we have: 
to decide, namely, whether the holder of permanent tenure in the 
absence of all evidence of the terms of the lease shouldbe pre- 
sumed to own the under-ground rights. 
It appears from the evidence of Haradhan Sircar that in 
1877 the then Rajah of Pachete bought the subsoil rights in the 
village of Kultara from certain mokararidars under the holders of 
the village. The witness says that a quarter of the village was ~ 
mal and three quarters Bhatottar. It is urged that Bhatottar 
land stands exactly in the same position as Brahmattar land, a Bhat 
being a species of Brahmin. It is argued therefore, that this 
purchase amounts to an admission that the mineral rights belong 
tothe Brahmin tenants. But here too we donot know ifthe 
Bhats had any sanad, showing what had been leased to them. 
The village Kultara doss not appear in the Soshwara papers and 
the argument rests on the unproved assumption’ that every 
tenancy ofa Brahmin inthe Pachete Raj is necessarily of the 
same nature and extent. Moreover the question whether per- 
manent tenants without written leases are entitled to the minerals - 
isa point of law quite doubtful enough to take all value out of 
the admission. Even if it be held that the minerals belonged to 
the Raja he might very prudently have fortified himself by a 
purchase of whatever rights the tenants might have. 
On the other hand it appears from Exhibit Ithatin 1858 J 
the Bengal Coal Co. executed an agreement in favour of the 
Assistant Commissioner at Purulia agreeing to pay rent for their 
coal lands. Apparently the Pachete Estate had then come under 
the management of Government. This is evidence, so far as it 
goes, that the landlord was also recognised as having the right- 


Vou. XIV.) HIGH ooURT, 


to dispose of the minerals, and probably the fact is that the Coal 
Co. thought it prudent to take settlement from both sides. 

It has been faintly argued that the Pachete Raj is impartible 
and that at the time that these tenures were granted it was 
generally understood that an owner of an impartible estate could 
not alienate. But it is not proved that the estate is impartible ; 
Anund Lai Sing Deo v. Maharajadhiraj Gurrood Narayun Deo 
Bahadur (1), and itis impossible to contest the alienations on 
that ground when it is clear that more than 50 villages in a single 
pargana were alienated in this way inthe 18th century, and the 
validity of the alienations has never been questioned. 

It appears to us that the mineral rights must be regarded as 
the property of the Raja. The appeal will accordingly be allowed. 
The plaintiff will get a decree declaring his title to the mineral 
rights and for an injunction restraining the defendants from 
working mines in Panchgachia. He will be entitled to his costs 
of both Courts. 


AN RG Appeal allowed. 
11) (1850) ö Moore I. A. 82 (103). 





Before Mr. Fustice D. Chatterjee and Mr, Fustice Teunon. 
JATI KAR 


v 


MUKEMDA BASTIA.* 


Turn of worship in a temple, whether an immovable property—Transfer of 
Property Act (IV of 1882, Secs, 2, Ol. (c), 89-— Shebait— Onsufructuary 
mortgage of right to worskip— Mortgage bord, whether requires attestation 
—Applicadility of Transfer af Property Act—Undisputed possession of 
morigagee—- Whether mortgagee is a shebait—Shebaitship, alienability of, 

A turn of worship is not an interest in immovable property. 
Eshan Chunder Roy v. Monmohini Dassi (1) followed. 


An usnfructuary mortgage bond creating an interest in a turn of worship 
in a certain temple for a certain namber of days every month, does not there. 
fore require attestation by witnesses under section 59 of the Transfer of 
Property Act, which is applicable only to mortgages of immovable property, 

Under section 2, clause (e) of the Transfer of Property Act, the Act was 
f also held not to apply to the bond in question, as it was executed before the 
Act came into force, 

Where the plaintiff, who is himself one of the recognised shebake on other 


* Appeal from Appellate Decree, No, 1209 of 1909, against the decree of 
Babu 8. O. Gangali, Additional Subordinate J udge of Cuttack, dated the 27th 
February, 1909, reversing the decree ofi Babu Banwari Lal Banerjee, Munsif of 
Puri, dated the 28th January, 1908. 


(1) (1878) I, L R. 4-Cale, 683, - 


369 


CiviL. 


1911, 

— 
Raja Jyoti Pros: 
Singh Deo Bahar 


v. 
The Lachipur C 
Company. 


Cone, J, 





OIVIL, 


—_—_— 


191), 
—_— 


August, 9, t0, 14 


370 


CIVIL. 


1911. 
D an 
Jati Kar 


DA 
Mukemda Bastia, 


August, 14. 


THE CALOUTTA LAW JOURNAL. (You. XIV. 


days, claims a turn of worship as the mortgagee of another shebak, and is in 
undisputed possession thereof for over 20 years, and has been expressly 
recognised to have performed the Debsheba whenever such a turn came: 

Heid, that the facts found would be quite sufficient to make out a prima 
facie title of the plaintiff as a shebaié as such a mortgagee. 


Jagannath Das v. Birbhadva Das (1) referred to. 
Appeal by the Plaintiff. 
Suit for recovery of possession of a turn of worship in a 
certain temple. 


The material facts appear from the judgment. 

Babu Lalit Mohan Mukherjee, for the Appellant: The 
mortgage bond was sufficiently proved. Theturn of worship is 
not an interest in immovable property, and a mortgage of it 
does not require registration or attestation. Besides, the bond 
was executed in 1879, and the Transfer of Property Act of 1882 
has no application: see Ghosh’s Law of Mortgage, 2nd ed., 
p. 198, as also Regulations I of 1798, XXXIV of 1803, and 
XVII of 1806, which contain the old law on the subject of 
mortgages and have no provisions for attestation. As the 


mortgage is proved, the written statement of 1880, (Ex. 2). ' 


explains my possession as mortgagee. If my right to possession 
is objected to on the ground of there having been no sharitri, 
Ihave adverse possession as against all persons except my 
mortgagors, defendants 3 and 4: see Fagannaik Das v, 
Birbhadra Das (1) and Fagannath Prasad Gupta v. Runjit 
Singh (2). The question of alienability does not arise in the 
case. Alienation to a co-skebak have been held to be valid in 
recent cases: see Baroda Charan Dutt v. Hemlata Dassi (3) 
and Nirad Mohini Dassi v. Shibadas Pal Dewasin (4). The 
defendant’s case rests on certain documents which have been 
held by the lower Courts to be not valid in law. 

Babu Fatindra Narain Chowdhury forthe Respondent : The 
document has not been proved. It may not require attestation, 
but it must be proved. The possession of the plaintiff has not 
been proved; the lower appellate Court has found against him. 
Besides, a shebaitship is not alienable. C. A. V. 

The judgment of the Conrt was delivered by 

Chatterjee J.—The plaintiff brought this suit for the 
recovery of possession of a turn of worship in a certain temple 
for 8 days in the month from the 13th to the zoth by virtue of 


(1) (1892) I. L. R. 19 Cale. 776. (3) (1908) 13 C. W, N. 242. 
(2) (1897) I. L R, 25 Oale. 354, (4) 1903, I. G, B 36 Cale, 975, 
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an usufructuary mortgage from the mother and guardian of 
defendants Nos. 3 and 4 on the allegation that he had been 
dispossessed from the same by the manager of the defendant No, 2 
the Raja of Puri who is supporting the claim of defendant No. 1. 
The defendant No. 1 admits that the grandfather of defendants 3 
and 4 was the original seĝa but says that he had in 1865 made 
a gift of this turn of worship in favour of his (defendant 1's) 
father and that during his minority, plaintiff had been employed 
as a khatinhar or paid servant on his behalf and used to pay 
him a certain amount of money every year. 

Defendants Nos. 3 and 4 did not contest the plaintiffs claim but 
both defendants 1 and 2 did on various grounds. The Court of 
first instance decreed the suit for recovery of possession but the 
learned Subordinate Judge has dismissed the same. It is 
contended in second appeal that the learned Subordinate 
Judge is wrong. 

In the first place the learned Subordinate Judge finds that 
the usufructuary’ mortgage bond is not proved because the 
evidence is not in conformity with the requirements of sec- 
tion 59 of the Transfer of Property Act and section 69 of the 
Evidence Act. 

A turn of worship is not an interest in immovable pro- 
perty: see Æskan Chunder Roy v. Monmohini Dasst(s): sec- 
tion 59 0f the Transfer of Property Act which is applicable 
to mortgages of immovable property only has therefore no 
application. Then again the document in question was exe- 
cuted in 1879 three years before the Transfer of Property 
Act came into force and under section 2, clause (c) the 
Act has no application. There is no other law which required 
that a document like the one in question should have been 
attested by witnesses. 

Then the learned Subordinate Judge says: “ No doubt the 
plaintiff was allowed to perform the dedsheba from 13th to zoth 
cf every month without a hitch but thatin my opinion does 
not create any right in plaintiff's favour since the plaintiff has 
not been able to prove satisfactorily that he was doing the 
sheba from 13th to 20th of every month as a shebait.” We are 
unable to follow the reasoning of the learned Subordinate Judge. 
The plaintiff claims as the mortgagee of a skebak and not as a 
shebak; if he had possession as such mortgagee that would be 
quite sufficient to make out a prima facie title as such mortgagee. 

(L) (1878) 1. L. R. 4 Gale. 683. 
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In the case of Fagannath Das v, Birbhadra Das (1), it 
was held that the plaintiff who had acted as shedatt for 1o 
years had acquired a complete title against defendants who had 
not sued to oust him within 6 years under Article 120 of the 
and schedule to the Limitation Act. Although the learned 
Subordinate Judge finds that he had no doubt the plaintiff had 
held possession for over 20 years he distinguishes this case 
because the period was not 10 years. 

Then the learned Subordinate Judge says “ it does not lie in 
the mouth of the defendant No. 2 to set up the tight and posses- 
sion of No. 1 defendant’s father Kangla since the Raja’s predeces- 
sor admitted plaintiff's possession by Exhibit 2 :” and in the next 
sentence “ Exhibit 2 does not show that plaintiff's possession 
or his over-right was admitted since it distinctly mentioned that 
plaintiff was in possession on behalf of defendants Nos. 3 and 4.” 
As the plaintiff claims as mortgagee only, the possession 
claimed by him in 1880 must have been as mortgagee 
only, and if that possession was recognised, that possession 
could not now be impeached by defendant No. 2 or his manager. 

The plaintiff is himself one of the recognised sebaks on other 
days, and if in the case of such a sebak, on the acquisition of an 
additional turn of worship the ceremony of skaritri be at all 
necessary it is difficult to see how after undisputed possession 
for 20 years, and express recognitions by or on behalf of 
defendant No. 2, the question can be raised in the present case, 
Then again although the learned Subordinate Judge finds in 
the early part of his judgment that plaintiff was undoubtedly in 
Possession of the skeba from the 13th to 20th of every month, 
in a later part he says it was for the plaintiff to prove that the 
turn of worship of defendants Nos, 3 and 4 was from the 13th to 
the 2oth and in conclusion finds the 2nd issue against the 
plaintiff. , 

The judgment of the learned Subordinate Judge is a curious 
combination of bad law and worse reasoning and we have no 
hesitation in setting aside the same. 

As the judgment is full of contradictions, it is difficult to 
make out what has been found for and what found against the 
plaintiff. The case must therefore be remanded to the District 
Judge to try it himself. Costs to abide the result. 


A. N. R. C. Appeal allowed : case remanded. 
(1) (1892) I. L, R. 19 Cale, 776, 
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Before Mr. Fustice Holmwood and Mr. Fustice Teunon. 


BHOLA NATH BOSE AND OTHERS 
v. ` 
R. BELCHAMBERS AXD OTHERS.* 

Co-sharer landlords, suit by, Jor entire vent, collected separately before, 
amicably and by suit, by arrangement with tenants, if competent without 
consent of tenants—Lease, original, terms of, if may be enforced—Suit, 
if to be treated us by entire body of landlords—Landlord and tenant—Sule 
of tenure Jor arrears, if remains intact. 

Co-sharer landlords, who by arrangement with the tenants used to collect 
their shares separately and had in previous years brought separate suits, are 
competent to sue jointly for the total amount of demands dueto them relating 
to different periods under the terms of the original lease, which can be enforced 
by all the co-sharers together without the consent of the tenants. 

Such a suit will be treated as one by the entire body of the landlords and 
the decree made in the suit will carry with it all the incidents attaching to such 
a suit. 

Pramada Nath Roy v. Ramani Kanta Roy (1) followed. 

Guni Mahamed v. Moran (2) and Doorga Prosad Aiytee v. Joynarain 
Hazra(3) explained and referred to, 

Appeal by the Defendants. 

Suit for recovery of rent by all the co-sharer landlords, 
who previously collected their shares separately by arrangement 
with the tenants and brought separate suits for rent against 
the tenants. 

The.facts of the case appear from the judgment, . 

Babus Mahendra Nath Roy and Khetra Mohan Sen for 
the Appellants. : 

Babus Ram Charan Mazumdar, Sorosht Chandra Mitra, 
Pravas Chandra Mitter, Nagendra Nath. Ghose; and Sailendra Nath 
Palit (for Babu Narendra Chandra Bose) for the Respondents, 

The judgment of the Court was as follows: 

The only question which arises in this appeal is whether 
the three plaintiffs co-sharers who by an arrangement with the 
tenants used to collect their shares separately and have in 
previous years brought separate suits are competent now 
to sue jointly for the total amount of demands due to them 
which happened to relate to different periods. The real founda- 
tion of course- for this form of suit and for the appeal is that if 


the suit is treated as a suit by the entire body of the landlords, 
* Appeal from Original Decree No. 479 of 1907, being an appeal against 


the decree of Babu Poresh Nath Chatterjee, 2nd Subordinate Jud 
dated the 20th August 1907. a AE E RPE PE NORR 


(1) (1907) L L. R. 35 Cale, 331. 
(2) (1878) I. L. R. 4 Calo. 96 ; (1877) I, L, B, 2 Calo, 474, 
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the decree will carry with it all the incidents attaching to such 
suit, and that is really what the appellants desire to avoid. They 
seek to contend that the terms of the original lease cannot 
be enforced by allthe co-sharers together without the consent 
of the tenants; and to support this contention they cite the 
case of Guni Mahomed v. Moran and Doorga Prosad Mytee v, 
Foynarain Hazra (1). It was the decision of a Full Bench 
which laid down the converse proposition that, where it has been 
arranged between the co-sharers of an estate and their tenant 
that he shall pay each co-sharer his proportionate share of the 
entire rent each co-sharer may bring a separate suit against 
the tenant for such proportionate share. But in the absence 
of such an arrangement no such suit can be maintained. It 
is true that Garth C. J. in delivering judgment says, “such 
arrangements are by no means unusual, and they may be 
evidenced either by direct proof or by usage from which their 
existence may be presumed. But in either case they are perfectly 
consistent with the continuance of the original lease of the 
entire tenure and the same consent of all the parties by which 
the arrangement was originally created may at any time put 
an end to it.” Upon this dictum we are asked to hold that 
the same consent of all parties is necessary to put an end to it. 
That this is not so is shown by the very next sentence in the 
judgment and itis emphasized at the end of the judgment in the 
following terms. ‘No Court of justice ought to presume the 
cancellation or determination of the lease from the mere fact 
of a separate payment of rent to one or more of the co-sharers.” 
This case has been considered by the Privy Council in the case 
of Pramada Nath Roy v. Ramani Kanta Roy (2), and it appears 
to us to conclude the question which is now raised before us. Their 
Lordships say—" It has long been held in Bengal that agreement 
either expressly proved or implied by the conduct of parties may 
establish the right to sue separately forthe share of rent receivable 
by the separate shareholders, and their Lordships have no incli- 
nation to question the course of rulings.” This is the point which 
we have just noticed was laid down by the Full Bench 
in Guni Mahomed v. Moran (2). But their Lordships go 
on to say: "It has been equally clearly laid down in Bengal 
that such an arrangement express or implied merely affects 
the right to sue separately for rent, and in no other respect 


(1) 1878) (187711 L R. 2 Cale, 474; 1. L, R. 4 Cal. 96, 
(2) (1907, I. L. R, 35 Cale. 331. 


“ 


“e 
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modifies the terms of the holding, and their Lordships think 
that this is clearly a sound view ofthe law. And it appears 
to their Lordships to be sufficient ground upon which to decide 
this appeal, for it follows, from the propositions referred to, 
that the right to bring the tenure to sale, for arrears of rent 
remains in tact, and also the right of one sharer to sue making 
his co-sharers defendants when they will not join as plaintiffs.” 
This concludes the matter, as the case of the three co-sharers 
joining, as in the case before us, to bring a suit is a fortiori 
governed by the principle laid down by the Privy Council. 

We therefore direct that this appeal be dismissed with costs. 
We assess the hearing fee at three gold mohurs, 
H. P.C, Appeal dismissed, 


ORIGINAL CRIMINAL. 





Before Mr. Fustice Woodroffe, Mr. Fustice Mookerjee 
and Mr. Fustice Chitty. 


In RE RUDOLPH STALLMANN alias RUDOLPH 
VON KONIG. 


Jurisdiction, High Court's—Indian Extradition Act (XV of 1903), Secs d, 
Sub-sec (8),4—Criminal Procedure Oode (Act V of 1898), Seo. 491— 
Illegal detention— Warrant, issue af by Government of India—Indian 
Evidence Act (I of 1872), if exhaustive—Evidence taken in India, rules 
governing — Habeas Corpus, writ of —Ilicgal arrest, previous, if ousts the 
jurisdiction of Magistrate—English Extradition Act (838 and 34 Vict 
o 58), Seo 15, applicability— Deposition not taken in presence of accused, 
admissibility of—Adjournment, application for, when’ to be refused— Trial, 
order for on the assumption of jurisdiction, if can be questioned—Im proper 
exercise of jurisdiction— Magistrate, duty of, in taking eridence,— 
Extradition 


The High Conrt has jurisdiction under section 491 of the Code of riminal 
Procedure to give a direction of the natare of hubeas cornus and to examine 
whether the person detained in public custody under the Indian Extradition 
Act is legally detained. The jurisdiotion of the High Court has not been 
taken away, merely because the Government of India have already issued a 
warrant for surrender under sub-section (8; of section 3 of the Indian Extradi- 
tion Act, ` 

When a fugitive criminal appears before the High Court and says that he 
is illegally detained and to that the Crown answers by production of the 
warrant for his custody, the High Court can enquire into the question whether 
the warrant itself was validly issued in extraditiun proceedings 

The burden lies very heavily upon those who assert that aright of so 
much importance to the criminal given by the Common Law, has been taken 


373 


CIVIL. 


1911. 


we 
Bhola Nath Bose 
v 
R. Belchambers, 





CRIMINAL, 
1911, 
August, 9, 10, 11, 14 

: 22. 


376 


CRIMINAL. 
1911. 
—— 
‘In re Rudolph 
Stallmann alias 
Budolph Von Konig. 


— 


TIE OALCUTTA LAW JOURNAL. © (Von. XIV. 


away by such implication as is absolutely necessary for the interpretation of 
the Statute. 


The reference to the High Court mentioned in the Indian Extradition Act 


_ig not a substitute for the writ of habeas corpus. The aggrieved party can 


have recourse to the latter remedy at his choice, whereas the former is entirely 
at the disoretion of the Government. 

Sub-section (7) of section 3 of the Indian Extradition Act enables the 
Government to secure the assistance of the High Court, should an important 
question of law arise upon the report of the Magistrate or the written 
statement of the fugitive criminal; but it does not take away from the 
criminal the benefit of the provisions of section 491 of the Criminal Procedure 
Code. 

Although it may not be open to the High Court to interfere with the pro- 
ceedings before the Magistrate during the pendency of the enquiry, occasion may 
arise for the exercise of the power of the High Court under section 491 of the 
Criminal Procedure Code, after the enquiry has closed. 


Rudolf Stallmann v. Emperor (1) explained. 


The Government of India, when it issues a warrant for surrender under 
sub-section (8) of section 3 of the Indian Extradition Act, does so in exercise 
of a statutory authority ; such power can be exercised y.lidly, only after strict 
compliance with the necessary preliminary provisions formulated by the 
Legislature in the Act. Consequently, if the provisions of the Aot have jbeen 
contravened, the action of the Government may be successfully challenged, 
even though the warrant for surrender has already been issued. 

A writ of kabeas corpus cannot perform the offize of a writ of error; if 
the committing Magistrate in extradition proceedings has jurisdiction of the 
subject matter and of the accused, if the offence charged is within the terms 
df the Treaty, and if further the Magistrate has before him competent legal 
évidence on which to exercise his judgment, such a decision cannot be reviewed 
on habeas corpus. 

Under section 4, sub-section (1) of the Indian Extradition Act, warrant 
may be issned when the person to be arrested is within the local limits of the 
jurisdiction of the Magistrate, 


Section 4 of the Indian Extradition Act provides a preliminary procedure 
for the arrest of a fugitive criminal and his release on bail or detention for 
not more than 2 months pending the institution of proceedings under section 3, 
sub-seotion (1). 

The jurisdiction of a competent Magistrate to hold an enquiry under 
section 3, sub-section (3, is not affected by reason of the previous illegal arrest 
of the fugitive criminal, that is, the fugitive criminal for whose surrender a 
requisition has been made by a Foreign State and who appears or is brought 
before the Magistrate specially empowered by the Government to enquire into 


the crime. 


Section 4 of the Extradition Act does not contemplate an enquiry ; wv 


provides, so to say, for ad interim arrest of the alleged criminal, so as to ee 
effective the procecdings tinder section 3 when they are subsequently instjvated, 
An arrest under section 4 may he effected, before the receipt of the pequisition 


‘ (1) (1911) I. L. R, 88 Cale, 547. 
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from the Foreign Government mentioned in section 3; otherwise the criminal 
might esoape if the receipt of the requisition in the usual diplomatic way had 
to be awaited in every case ‘The two sections do not overlap, and as soon 
asan arrest has been effected under section 4, and the question of bail 
or detention has been determined, its operation is, for all practical purposes, 
exhausted, 

Section 4 of the Extradition Act authorises that Magistrate alone to issue 
a warrant for the arrest of the fugitive within whose jurisdiction he may be 
found, Section 3, on the other hand, authorises the Government to ixsuc an 
order for enquiry to any Magistrate who would have had jurisdiction to enquire 
into the crime if it had been an offence committed within the local limits of 
his jurisdiction, The Legislature had in section 3 in view, not the place where 
the fngitlve criminal might ke found, but the nature of the crime he is alleged 
to have committed, and the experience and qualification of the Magistrate who 
is lo hold an enquiry into the matter. 

Action under section 4, sub-section (1) of the Tndian Extradition Aot 
need not in every extradition case recede the instituti n of an enquiry u nder 
section 3, 


Under section 3, sub-section (1), the only Government competent to issue 
the order for enquiry is the Government to whom the Foreign State has made a 
requisition for the surrender of the fugitive criminal, This function must be 
performed strictly in acc-rdance with the statute, and cannot be delegated. 

The proceedings before the Magistrate cannot be que-tioned, if there was 
some legal evidence on whioh he might properly conclude that the accused had 
committed an offence within the Treaty as charged. 

The Indian Evidence Act does not contain the whole law of evidence 
governing this country. The law of evidence is contained in the Evidence Act 
aniia other Acts and Statutes whioh make specific provisions on matters of 
evidenc3, Oae of such Scatutes is the Baglish Extradition Act, which, as 
applicable to this country, is as much part of the lew fori as the Evidence Act 


itself 
The provisions of section 15 of the English Extradition Act, are applicable 


to extradition proceedings in this country, notwithstanding section !8, 

Section 16 of the English Extradition Act is sufficiently comprehensive to 
render the copy of the bill admissible in evidence. If the offence offered is one 
for the investigation of which the original has to be examined, the accused may 
demand that the original should be produced, so as to enable him to make a 
proper and adequate defence before the Magistrate. 

Depositions not taken in the presence of the acoused, may be admitted by 
the Magistrate. 

Where the committing Magistrate had before him evidence, even though 
it might be conflicting and far from convincing, of the commission of the 
offence by the person whose extradition was demanded, the Court would not, on 
habeas corpus, revise his determination on the facts. 

Section 3, sub-section 3. of the Indian Extradition Act makes it the duty 
of the Magistrate to take such evidence as may be produced in support of the 
requisition, and on behalf of the fugitive criminal. Hence the Magistrate must 
afford reasonable opportunity to the person arrested to produce his evidence, 
The Magistrate who conducts an enquiry under seotion 3, sub-section (3) of the 
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Indian Extradition Act is bound to aff rd reasonable opportunity to the person 
arrested to produce his evidence, and if he declines to do go, he fails to conduct 
the enquiry in the mode prescribed by the Legislature. A Magistrate, who 
calls upon the arrested person todo whatin the nature of things impossible, 
cannot, by any stretch of language, be deemed to comply even nominally with 
the requirements of the legislative provisions upon the subject, 


If upon an application for adjournment to produce evidence, the petitioner 
refuses to inlicate that there isany evidence that exists or is accessible, or is 
likely to be obtained, the enquiring Court may, in the light of sarrounding 
circumstances, draw an inference against the bona Jides of the application. 

dn re Farez (1) referred to. 

Where the provisions of the statute have not been followed. the report of 
the Magistrate cannot afford a foundation for the order of the Government of 
India under section 8 of the Indian Extradition Aot. 

Where the Court orders the trial to proceed on the erroncous assumption 
that it has no power to adjourn the trial, it is not merely an improper exercise 
of discretion, and the error may be corrected by a superior Court. 


An arrested fugitive criminal is not entitled, as a matter of right, to pro- 
duce all evidence that would in ordinary course be produced at the regolar trial 
in the foreign country after his extradition, but he is entitled, at the enquiry 
before the Magistrate, to produce witnesses in his own defence to meet the 
prima facie case sought to be made against him, 


It is the duty of the Magistrate to take such evidence as may be offered on 
the part of the accused, and to allow him reagonable time for that purpose ; 
but he carinot claim an indefinite postponement of the proceedings for the pur- 
pose of obtaining testimony upon commission from foreign country ; in other 
words, a full and elaborate trial cannot be substituted for what is only intended 
to be a preliminary enquiry into the alleged crime. 

Obiter, Evidence taken abroad, whatever may be its nature, and howe 
ever it may have been taken, must be admitted ; the Court in which extradition 
proceedings are instituted, acts only as auxiliary to the Court in which the 
fugtive is ultimately to be tried atter his surrender, and evidence which would 
be receivable there in proof of his guilt. may well be considered when the ques- 
tion of extradition is examined. 

Per Woudraffe ..—Special procedure under section 3 (b) of the Indian 
Extradition Act takes the place of that indicated in the English Extradition 
Act as the procedure to be followed in the extradition proceeding itself, 


Application for an order inthe nature of a writ of Aabdeas 
corpus. to test the legality of custody under the extradition 
warrant and of the warrant which was said to justify it. 


The material facts and arguments appear from the judgments, 
Ur. Fackson, Mr. St. Fohn Stephen and Mr. K. N. Chow- 


_ahury for the Petitioner. 


Mr. G. H. B. Kenrick, K.C. ( Advocate-General) for the 
Crown, G, A V. 
(1) (1870) 7 Blatchford 343, 8 Fed, Oas. 46 45. 
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The judgments of the Court were as follows : 


Woodroffe J.—The petitioner, one Rudolph Stallmann alras 
Konig has been extradited to Germany on a single warrant dated 
Ist August in respect of two alleged offences of cheating or 
obtaining money by false pretences. In the first case he is said 
to have cheated one Von Dippe, and in the second one Rudolph 
Kiepert. At the conclusion of the extradition proceedings he 
submitted a written statement under section 3(4) of the Indian 
Extradition Act (KV of 1903). The Government, however, 
refused to refer the points of law raised by him to the High 
Court. Being in custody under the extradition warrant in 
Calcutta, he actordingly applied for an order in the nature of 
a writ of habeas corpus to test the legality of such custody and 
of the warrant which was said to justify it. 

The Advocate-General has objected that we have no juris- 
diction to interfere. Section 491 of the Criminal Procedure 
Code, however, enacts that the Presidency High Courts may 
(amongst other things) direct that a person illegally or improperly 
detained in public or private custody within the limits of their 
Ordinary Original Civil Jurisdiction be set at liberty. It is not 
necessary to consider the wider questions which have been 
raised as to whether the writ of /abeas corpus has or has not been 
altogether abolished, and as tothe remedy or remedies, if any, 
available to persons in custody outside such limits. In this case 
the petitioner is withia the loval limits, and the section applies, 
unless those who say it does not, establish their allegation. The 
Advocate-General has contended that it does not, at any rate 
in the present case. I add this qualification as he did not make 
the point clear. At one s'age of his argument he appeared to 
submit that the mere production of a paper purporting to be a 
warrant by the Government was sufficient and that any enquiry 
into its validity was barred even though every step leading up to 
the warrant might be challenged as illegal and without jurisdic- 
tion. At another time he appeared to allow that there were 
cases where the Code might apply. If this were so the question 
would be merely whether the present was such a case, I will, 
however, assume for the purposes of this judgment that the 
contention is that the Code is not applicable at all where the 
custody is sought to be justified by proceedings purporting to 
have been held under the Extraditiun Act. If the argument 
were sound, the result would be that an aggrieved party would 
be without remedy except (as the Advocate-General suggests) 
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by argument before the Magistrate whose jurisdiction, and the 
legality of whose proceedings he (exhyfothesz) impugns, or by 
an appeal to the Government whose warrant he challenges, 
Under the Extradition Act, moreover, the Government is not 
bound to refer the case to the High Court, And if it be refused, 
as here, the aggrieved party is (it is said) without remedy. It 
must, however, be shown clearly that a supreme right, such as 
that to habeas corpus, or to directions in the nature of that 
writ has been expressly (if that be possible to the Legislature) 
taken away. Tnere is no such express provision. On: the 
contrary, clause 3 of section 491 (whether validly or invalidly) 
excepts certain Regulations and Acts from the operation of the 
section. The Indian Extradition Act is not mentioned as being 
within the exception. It is not easy to think of a stronger 
circumstance against the contention of the Crown. We must 
assume that, if the Legislature has intended to withdraw the 
matter from our cognizance, it would have said so, but it has , 
not. We are asked to infer that such was its intention, because, 
though in parts the procedure under the English and Indian 
Acts are the same, in others they differ : and because the Indian 
Act does not (as does the English Act) expressly refer to 
habeas corpus, But the English Act did not give the right to 
habeas corpus. It merely declared a right which existed 
independently of the Statute [Ay-parte Siletti (1) and Ex-parte 
Besset (2)] and indicated in section 11 (33 and 34, Vict. Ch. 52, 
1870) the time when as a matter of procedure that right should 
be invoked. By the order in Council of the 7th March r904 
(Gazette of India, p. 463, 14th May 1994) it was under section 18 
of the English Statute declared that Chapter II of the Indian 
Act should take effect as if it were part of the English Statute. 
The order has not the eflect of incorporating the procedure of 
section 11 of that statute into this country which has a procedure 
ofits own, The order may, however, be invoked to show so far 
as it goes that there was no intention to do away with the right 
to habeas corpus which was declared in a statute in respect of 
which the Indian Act was ordered to take effect as if it were 
part of it. It is true that the Indian Government is vested with 
powers relating to extradition but the fallacy of the argument 
addressed to us consists in this that is assumed that because the 
Government has such powers in extradition proceedings, our own 
in a different jurisdiction are done away with. .This Court it is 


(1) (1902) 87 L, T. 332. (2) (1844) 6 Q. B. 481, 
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true cannot do that which the Legislature by the Extradition . 


Act has said shall be done by the Executive. We cannot, except 
as allowed by the Act, interfere directly with the extradition 
proceedings themselves. It is, however, clearly erroneous’ to 
assume therefore that the Court cannot act in its own jurisdic- 
tion because the subject in respect of which such jurisdiction 
is-invoked happens to be connected with an extradition pro- 
ceeding. ` The matter stands in this way. We are not here 
directly concerned with the extradition proceedings. A person, 
however appears before us who says that he is illegally detained. 
To that the Crown answers by production of the warrant for 
his custody. In order however to determine whether the 
custody under such warrant is legal, we must necessarily 
enquire into the question whether the warrant was itself validly 
issued. The Government can only issue a warrant by virtue of 
the provisions of the Legislature authorizing it. And if those 
provisions have not been carried out the warrant and the 
custody thereunder may be found to be illegal. We can then 


interfere notwithstanding that the warrant has been given in 
extradition proceedings with which, except as otherwise ex-- 


pressly provided, we are not directly concerned. This decision- 
is not at variance with that given in this matter (1). It was then 
held as above stated that the proceedings under the Extradition 
Act are not subject to the superintendence of the Court. There 
was no question of habeas corpus before the Court then. The 
Court however incidentally observed that the special procedure 


‘under section 3(6) of the Indian Extradition Act took the 


place of that indicated in section 491 of the Criminal Procedure 
Code. I should however prefer to say that the special proce- 
dure under section 3(6) takes the place of that indicated in 
the English Act as the procedure to be followed in the 
extradition proceeding itself, section 3(6) is not a substitute 
for and does‘not interfere with proceedings such as these taken 
under a different jurisdiction to test a custody alleged to be 
illegal within the terms of section 491 of the Criminal Procedure 
Code. The provisions of section 491 of the Criminal Procedure 
Code are as much binding as those of the Extradition Act, and I 
hold that under the former we have power to enquire into the 


validity of the warrant under which the petitioner is kept in custody. 


For the petitioner it is objected that there is no evidence 
of the alleged offences because the Magistrate improperly 


(1) (1911) L L R. 38 Cale. 547. 
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admitted the records of the Berlin Court. It is argued that they 
were not duly authenticated and certified as required by 
sections 78 and &6 of the Indian Evidence Act. This contention 
fails because the records have in fact been authenticated in the 
manner prescribed by sections 14 and 15 ofthe English Act 
which are applicable in this country. The Evidence Act does 
not contain the whole law of evidence governing this country. 
Section 2 of the Act saves rules of evidence contained in any 
Statute, Act or Regulation in force. The law of evidence is 
contained in the Evidence Act and in other Acts and Statutes 
which make specific provision on matters of evidence. One of 
such statutes is the English Extradition Act which, as applicable 
to this country, is as much part of the Zx for? as the Evidence 
Act itself. I hold that this objection fails. 

Looking then at the depositions so admitted it is contended 
that they do not disclose a prima facte case in support of the 
requisition. On an application of this kind the applicant cannot 
say, that there is evidence, but that this Court should determine 
whether the Magistrate has decided the question properly on 
such evidence. Zx-parte Siletti (1). This Court is not sitting in 
appeal to review and weigh the evidence. It is sufficient that 
there should be some evidence of the offence upon which the 
Magistrate may reasonably act. As regards Kiepert’s case how- 
ever, Iam of opinion that it cannot be said that there is any 
evidence of an offence. All that is shown is that a third party 
introduced the application to Kiepert as Baron Von Konig and 
that the latter won of Kiepert in two games of cards a large 
sum. This is obviously insufficient. Even assuming to be 
correct the statement of Von Mantenffel a German Police 
official, that the applicant isa well known card sharper, there 
must be some evidence that he cheated at cards on the particular 
occasion alleged. I hold, therefore, that as regards Kiepert’s 
case there is no evidence of offence charged and that the 
warrant so far as it is based on the proceedings taken as regards 
this charge is invalid. It becomes unnecessary, therefore, to 
consider the other legal points raised in Kiepert’s case. 

I pass now to Von Dippe’s case. 

Iam quite unable to hold, as we have been invited to do, 


I am clearly of opinion that a prima facie case is shown on th. 
evidence as it stands. =? 


` 
` 


(1) (1902) 87 L, T 332 (884), 71 L. J. K. B. 935. 


aa 


a 
that a prima facie case has not been made out. On the contrary ` 


ams 
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I have come to this conclusion independently of the evidence 
of the Police official Voa Mantenffel though I must not be 
understood to hold that witness’s evidence was (as has been 
contended) inadmissible. Where evidence is taken in this 
country the evidence receivable must be governed by the rules 
of procedure here in force. It has however been argued that 
where evidence has been received from abroad its admissibility 
depends on the law under which it has been taken and that 
though the English cases do not deal specifically with 
heresay evidence, yet the language of the judgments is sufficiently 
comprehensive. to warrant the statement that evidence taken 
abroad, whatever be its nature, and however it may have been 
taken, must be admitted: and that sucha rule is necessary to 
give effect to the Treaty obligations though the weight to be 
attached to the evidence is naturally a matter for the considera- 
tion of the investigating Court (see Piggot’s Extradition 153, 
154,97, 98 and cases there cited). The matter is one which 
may on a future occasion require consideration, but though 
disposed to assent to the argument of the Advocate-General, I 
desire to reserve a final decision on the point as such a decision 
is not necessary for this judgment. 


It was also objected that the enquiry could not legally 


proceed in the absence of the original bill, which the applicant 
is alleged to have obtained by cheating, and that the copy filed 
was inadmissible in evidence. 

Tae original was showa to the Witnesses Von Dippe and 


Witcoff at the enquiry in the German Court where it now is. ` 


A copy has been sent out with the depositions. I have held 
that the records of the German Court are admissible. The 
copy of the bill is evidence as part of that record. At first sight 
this matter appears to be one which involves a decision on the 
point which I have just reserved. But a closer analysis reveals 
a difference between the two cases. In the case of hearsay, the 
evidence.as originally taken is opposed to Eaglish Law. Where- 
as in the present matter the evidence was originally taken in 
conformity with English rules, the original having been produced 
when the witnesses spoke to it. Apart from any rule of 
evidence proper there may be cases where the production of 
the original may be necessary for the purpose of the enquiry- 
in this country, as when it is required in order that witnesses 
called at that enquiry may speak to it. It is unnecessary to- 
discuss this question as it does not arise before us, 
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I now pass to a consideration of the other points taken in 
Von Dipie’s case necessitated by the last finding. 

It is firstly said that the warrants of arrest of the 24th 
April and 8th May were bad. Apparently under section 4(1) 
of the Extradition Act the fugitive must be within the local 
limits of the Magistrate’s jurisdiction before he can issue his 
warrant. On the 24th April the petitioner appears to have 
been outside the jurisdiction, that is on the date of the issue of 
the warrant. 

It has been contended that under section 7, Criminal 
Procedure Code, a police officer may arrest without warrant. 
But even assuming for the sake of argument that he could not, 
and that the warrant was not a good one, any irregularity in 
the original arrest is immaterial provided that the subsequent 
proceedings have been right. [&. V. Weel (1), where the 
fugitive was arrested without a warrant, and even without any 
requisition from the Foreign State]. 

The substantial question is not how the accused was brought 
before the Court, but whether the Court which enquired into 
his case had jurisdiction to do so. I hold that this objection fails. 

Secondly, it is said that the warrant of arrest of the 8th May 
issued under section 3 of the Extradition Act was issued without 
jurisdiction. If it was, the same ruling applies. But the 
Magistrate had in fact jurisdiction for reasons which I will state 
in connection with the next objection. 

Thirdly, it is argued that the Magistrate who made the 
enquiry and arrest under section ‘3 was without jurisdiction as 
that section does not (it is contended) empower the Government 
to order a Magistrate to enquire and arrest where the fugitive 
is a person not within the local limits of his jurisdiction. In 
the present case the petitioner was at and arrested at Calcutta 
by the Magistrate of Alipore who was ordered to make the 
enquiry. I think however that this is an erroneous reading of 
that section. The Government may issue its order to any 
Magistrate provided that he is one who has jurisdiction to enquire 
into the crime of the nature of that -for which extradition is 
sought. It is a provision in favour of the fugitive ensuring to 
him a right to such competency and efficiency in the Magistrate, 
as a subject would have in the case of a crime committed in this 
country. If therefore, by way of example, the offence for which 
extradition were sought was murder, any Magistrate in India 


(1) (1882) 15 Cox. 189; 9QB D. TUL 
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could be ordered to enquire into the matter, who had jurisdic- 
tion to try such an offence if committed in this country. The 
words in section 3(1) “if it had been an offence committed 
within the local limits of his jurisdiction” which have been 
relied on are not in conflict with this conclusion. They are 
necessary because no Magistrate is empowered to try offences 
committed in this country without reference to the locality 
where the offence was committed. This objection fails though I 
desire to express the opinion that it would have been better if 
the Chief Presidency Magistra’e had been directed to enquire. In 
that case there could have been no opportunity for the contention 
which has been raised before us that Alipore was selected as 
the venue to oust this Court’s jurisdiction under section 491 of 
the Code. It is also advisible that on2 particular Magistrate may 
as in England be directed to enquire into these matters so that 
there may be an opportunity of gaining experience therein. 
Fourthly, it is urged that the enquiry of the Magistrate under 
section 3 was without jurisdiction on the following grounds :— 
As the requisition was made to the Government of India, it was 
necessary that the latter Government should issue the order 
under section 3. The order to enquire of the 8th May 1911 was 
signed by Mr. Chapman, the Judicial Secretary to the Govern- 
ment of Bengal. A doubt having arisen as to whether this order 
of the 8th May was an order of the Government of India, a further 
order was issued on the roth May by the Secretary of the 
Government of India. It is objected that the first order was 
bad as it was given (as alleged) by the Goverament of Bengal and 
that the second order was also bid because it is not one under 
section 3(1) but merely purports to ratify and confirm a previous 
invalid order which cannot be done. The argument would have 
been avoided, if the Government of India had, as I think it 
should have done, issued its order direct in the first instance. As 
matters stand we have to determine whether the first order was 
that of the Government of India or. Bengal, and, secondly, if it 
was by the latter Government, whether the second order has 
a force independent of the ratification which it purports to effect. 
It is clear that if the first order was by the Government of Bengal 
it was invalid and could not be ratified by the subsequent order. 
There is however evidence that Mr. Caapman in making the first 
order was acting under instructions from the Government of 
India, and the order of the toth states that fact. No doubt the 
order purports to ratify and confirm the earlier one and it may 
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be said that ifthe previous act was that of the Government of 
India, there was no need for ratification, whilst if it was by 
the Government of Bengal, it could not as an invalid order be 
ratified at all. It is however replied that these words are used in 
an evidentiary way only, and are only another form of stating 
that it was the Government of India which had issued the pre-- 
vious order. Assuming that that was so, another objection arises. 
It is admitted that the Government of India did not appoint the 
Magistrate personally but left it to the selection of the Govern- 
ment of Bengal which then acting for the Government of India 
appointed the Magistrate. It may bea question whether the 
Government can delegate its powers, and whether this did not 
amount to a delegation. But even assuming for argument though 
not deciding in favour of the applicant that the first order was a 
bad one on any or all of the grounds stated, and that it could not 
be confirmed, we find at the conclusion of the order of the roth 
the words “and direct you in pursuance thereof and of the statu- 
tory provisions in that behalf to:enquire into the said case.” The 
words "in pursuance thereof” which refers to the previous order 
do not here assist. But if, as is contended for the Crown, the 
subsequent words imply a present order to enquire independent 
of what had been previously done then allthe objections of the 
petitioner are met. It is quite clear that the Government on the 
roth May intended to give the order, and I think the reasonable 
meaning of the document then given is “ We gave you an order 
on the 8th through the Government of Bengal but as a question has ° 
arisen as to the Government by which it was given, we state that 
it was given by ourselves, but in any event and to-cure all defects 
we now direct you to proceed.” I am of opinion therefore that 
the Government did give valid effect to its intention and that the - 
Magistrate had jurisdiction to enquire. 

fifthly, it is contended that the District Magistrate could not 
transfer the proceedings before Mr. Haldar to his own file. The 
“ case’? which was then transferred was not the matter which was 
later the subject of enquiry under section 3 but the application 
of Stallmann for the return of his property. Such a transfer was 
permissible under section 528 of the Criminal Procedure Code. 

Sexthly, itis argued that the Magistrate could not initate 
fresh proceedings on the zoth May whilst proceedings under the 
order of the 8th May were pending. Assuming forthe sake of ' 
argument that the order of the 8th May was not a good order, 
then it is obvious that there were no proceedings validly pending, 
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But if there were, there appears to b2 no substance in the objec- 
tion, There is no reason shown why fresh proceedIngs could not 
be taken nor why if one proceeding is abandoned another should 
not be started. , 

I now come to the matters in respect of which the petitioner 
alleges that he has been prejudiced. He firstly complains of the 
vagueness of the charges made against him, which did not (he 
says) furnish particulars reasonably sufficient to give him notice 
of the offence with which he was charged, and their alteration 
from time to time ; and nextly he complains that he has been 
prejudiced by the action of the District Magistrate in hurrying 
through his enquiry and refusing to grant him any time for the 
production of evidence in defence. 

I will deal with the second of these matters first as a decision 
on this point renders unnecessary a decision of the first. 

The facts are shortly these. Onthe 26th April the arrest 
was effected and on the 2nd May the extradition papers arrived. 
On the 2oth May the enquiry was held and on the 24th concluded. 
On that day the applicant put in a petition asking for a fortnight’s 
adjournment to consider his position, and stating that documents 
which he had sent for on the 27th April and which he might 
desire to put in evidence had not arrived. The Crown, unfortu- 
nately I think, objected to the adjournment. It however requested 
that the accused might be called on to state what the nature of 
his defence and evidence was, the contention being that the 
application was neither useful nor bona fide. The Advocate- 
General further contended that the allegation that extradition 
had been sought for the “ political reasons” alleged by the appli- 
cant was, even if it was established, irrelevent and that this was a 
matter forthe Magistrate to determine. The opposite party 
objected to the Advocate-General’s suggestion and refused to 
make any statement. Th? Court did not on that enquire into or 
determine upon these matters but passed an order in the 
following terms :— 

‘““The counsel for the accused applies for an adjournment on 
the ground that telegrams have been sent to England for certain 
evidence, and this evidence cannot be expected before the 
mail after next. This enquiry is being conducted as nearly 
as possible in the manner Jaid down in Chapter XVIII of the 
Criminal Procedure Code. Section 208, Criminal Procedure 
Code, requires me to take all the evidence that may be produced 
in support of the accused. But I am not bound to adjourn 
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the hearing on the ground that evidence may be forthcoming 
on the next date fixed. If evidence is forthcoming, I can 
subsequently record it under section 212, Criminal Procedure 
Code. I therefore decline to adjourn the case.” 

As regards the last portion of the order I may first observe 
that the Magistrate by sending up his report to Government on 
the 29th May became functus officio and rendered himself 
incapable of doing that which he said he would do if evidence 
were subsequently produced. 

This order it will be seen does not proceed on the ground 
that the evidence sought was useless or that the application was ~ 
made only with the object of delay. The ground upon which it 
proceeds (though not expressly stated) appears to be that urged 
before us on behalf of the Crown on this application. Here 
it has been contended that the only obligation-on a Magistrate 
under section 3(3) of the Indian Extradition Act is-to take such 
evidence as may be produced by the fugitive criminal provided 
that such evidence is presently available and tendered at the 
close of the evidence given in support of the requisition. There 
is, it is said, no obligation to grant an adjournment under any 
circumstances whatever, the mattcr being merely one of grace. 
I cannot assent to this proposition. The Legislature intended 
that the fugitive criminal should be given an opportunity of 
defence. It cannot have been intended that he should be called 
upon to do that which might be physically impossible. In the 
present case if the accused has a defence it could not reasonably 
be expected under the circumstances of this case that he should 
have produced it before the 24th May, three weeks only having 
elapsed from the date of the arrival of the extradition papers 
and the’ close of the enquiry in the case. In the other case the 
interval was still shorter, less than ten days having elapsed 
between the arrest and the conclusion of the enquiry, when ona 
petition for adjournment stating that the applicant wished to 
show that he had not cheated, the Magistrate without assigning, 
any reason passed the order "objection disallowed and time 
refused.” Doubtless, as the Advocate-General has represented, 
expedition is desirable but this must not be sought at the cost . 
of depriving the accused of any opportunity to present his 
defence: It may be that, as the Advocate-General argues, he 
has none and that theapplications were made for purpose of 
delay. If the Magistrate had reason to suspect this it was open - 
to him to question the applicant. The latter might have, if he 
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like, have stood on his right not to answer. But if he did SO, 
the Court might have drawn such inferences as the refusal 
to-reply and the circumstances of the case suggested. It did 
not do so, and we cannot speculate as to the existence of reasons 
for the Magistrate’s order beyond those which appear on the 
order sheet, nor are we ourselves in a position to say on the 
materials before us that the application for adjournment was in 
fact for purposes of delay, when no steps were taken to enquire 
into the point, nor are we called upon in the absence of materials 
to speculate: as to whether there is or can be any defence. I must 
hold that the applicant was not given an Opportunity of defence 
which the Act provides for him. 

The next question is as to the effect of this. If the matter 
were one of irregularity only, probably it would not be a ground 
for interference. But in the circumstances of the present case 
it went, I think, to the jurisdiction of the Magistrate. The 
Government may issue a warrant upon receipt of the Magistrate’s 
report and written statement (if any), That report can only 
be made after an enquiry held in conformity with the provisions 
ofthe Act. The Act requires that during such enquiry evidence 
which may be produced on behalf of the fugitive criminal shall 


be received. This, as I have held, involves that a reasonable : 


‘opportunity should be given in the judicial discretion of the 
Magistrate. In the ‘present case the Magistrate refused such an 
opportunity for reasons which I hold are untenable. The result 
therefore is that the enquiry was not according to law and the 
issue of the warrant, upon such an enquiry, was itself invalid, 
This conclusion is to be regretted, for, if instead of an undue 
haste which defeats itself, an opportunity for defence had been 
given, that defence would either have been substantiated, or it 
would have failed, and in either case the waste of time involved 
in the proceedings would nave been avoided. I must, therefore, 
hold that the extradition warrant is invalid as regards Kiepert’s 
case because there is no evidence of an offence and as regards 
Von Dippe’s case because though there is evidence of an offence 
the applicant was given no opportunity of defence. I hold that 
the applicant has been illegally detained thereunder and direct 
that he be set at liberty. 

. We have been asked to pass orders with respect to his 
Property detained by Government, but this is not a matter with 
which we can deal on these proceedings which are solely 
concerned with the liberty of the person of the applicant. 
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ORDMINAT, Mookerjee J—The Rule now under consideration has been 
1911, granted upon the application of one Rudolph Stallmann, 
Tn re Rudolph against whom a warrant for surrender has been issued by the 
ee Government of India under sub-section (8} of section 3 
Konig, of the Indian Extradition Act, 1903. His contention is that 
= his detention is illegal, as the provisions of the Indian Extradi- 
tion Act have not been strictly followed, and that he is 
consequently entitled to be set at liberty. In answer to the 

Rule, it has been argued on behalf of the Crown that this 

Court has no jurisdiction to give any directions in the matter, 

and that the production of the warrant issued by the Govern- 

ment of India is conclusive proof that the petitioner is now 

in lawful custody. The question of jurisdiction thus raised 

is of fundamental importance and requires careful examination 

at the outset. 

Oni behalf of the petitioner, it has been argued in the 

. alternative, first, that this Court is entitled to issue a writ of 

habeas corpus and to determine thereon the legality of the 

‘detention of the petitioner ; and, secondly, that the Court is 

entitled, under clause (4) of sub-section (1) of section 491 of 

the Criminal Procedure Code, 1898, to give directions of the 

nature of kabeas corpus and for that purpose to determine 

whether the petitioner is now in legal custody. On behalf of 

the Crown, the learned Advocate General has suggested that 

it is not competent to this Court to issue a writ of fabeas 

corpus ; and that the provisions of section 491 of the Criminal 

‘Procedure Code are so manifestly inconsistent with those of 

the Indian Extradition Act, that they can have no application 

when a warrant has been issued by the Government of India 

under section 3(8) of the Indian Extradition Act. It is not 

necessary for our present purpose to consider whether a writ 

of habeas corpus can be issued by this Court, or whether the 

powers of the Court in this matter can be’ taken away by the 

‘Indian Legislature. If the question arose for consideration, 

we should have to examine the principles recognised in the 

cases of Jn the matter of Ameer Khan, (1) Queen v. Ameer 

‘Khan (2), 12 re Maharani of Lahore (3), and Surendra Nath 

Banerjee v. Chief Fustice of Bengal (4). It is suffictent for our 

present purpose to hold that section 491 of the- Criminal 
‘Procedure Code is applicable to this matter. It is not disputed | 


(1) (1870) 6 B. L. R. 393, 6 B. L. B, 459, 
(2) (1871; 9 B. L. R, 36. (3) (1848) Taylor 428. 
(4) (1883) L. B. 10 1. A, 171, 1. L. R, 16 Cale, 109, 
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that section 491 by the. very generality of its language is applicable 
to cases under the Indian Extradition Act. It entitles this 
Court, whenever it thinks fit, to direct- that a person illegally 
or improperly detained in public or private custody within 
the limits of its Ordinary Original Civil Jurisdiction be set at 
liberty. The only restriction imposed upon the exercise of this 
power is that embodied in sub-section (3), which lays down that 
nothing in the section applies to persons detained under the 
Bengal State Prisoners Regulation, 1818, and four other 
Regulations and Acts relating to State prisoners. This materially 
strengthens the position that section 491 was not intended 
to be excluded in its application when a warrant has been issued 
under section 3(8) of the Indian Extradition Act. The burden, 
therefore, lies very heavily upon those who, in the words of 
Sir Joseph Napier in Levinger v. Reg (1) assert that a right of 
so much importance to the criminal, given by the Common 
Law, has been taken away.by such implication as is absolutely 
necessary for the interpretation of the statute. The learned 
Advocate-General has undertaken to discharge that burden 
by an examination of the provisions of section 3 of the Indian 
Extradition Act, and a comparison thereof with the provisions 
of section 3 and section 11 of the English Extradition Act, 1870. 
In my opinion, the attempt has wholly failed. It has not been 
disputed that section 3 and section 11 of the English Statute 
recognise the right of a fugitive criminal to have a writ of 
habeas corpus issued to test the legality of his detention. It 
has not been disputed also that the right is not created by 
the Statute but exists under the Common Law. Crowley's Case (2), 
Ex, Besset (3) and Hx. Siletti (4). The learned. Advocate: 
General, however, has contended that, although the Order in 
Council made on the 7th March, 1904, makes the second chapter 
of the Indian Extradition Act take effect as if it were part of the 
English Statute, and, although section 6 of the Indian Extradition 
Act attributes special meanings to the expressions “ Police 
Magistrate” and “ Secretary of State” in section 3 of the English 
Extradition Act, yet the effect is not to make the writ of Aadeas 
corpus applicable to cases of proceedings under the Extradition 
Act in this country, becausé a special procedure is prescribed by 
the Indian Extradition Act, radically ‘inconsistent with the issue 
ofa writ of kabeas corpus or of directions of the nature of a 


(1) (1870) L. R. 3 P. 0, 282 (289). (3) (1844) 6 Q. B. 481; 66 R. R. 465, 
(2) (1818) 2 Swanston 1 (48). (4) (1902) 87 L, T, 382, 
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CRIMINATA habeas corpus under section 491 of the Criminal Procedure Code. 
1911. The Advocate-General has minutely esamined and contrasted 
= the procedure on a requisition of surrender under the Indian Act 

In re Rudolph . fi 
Stallmann alias and the English Statute respectively, and he has drawn special 
a attention to divergence upon two important points, namely, frst, 
== that, whereas under the English Statute a fugitive criminal may 
Meeker ý be discharged by the Police Magistrate for want of evidence, 
under the Indian Act the matter rests exclusively with the 
Government ; and, secondly, that, whereas the English Statute 
expressly recognises the applicablity of a writ of 4abeas corpus 
to proceedings for extradition, the Indian Act, not only makes 
no mention of any similar provision, but allows a reference tothe 
High Court at the discretion of the Government where the 
written statement of the person sought to be extradited or the re- 
port of the Magistrate raises an important question of law, The 
Advocate-General has invited us to hold that the reference to 
the High Court was intended by the Legislature to take the place 
of an application for a writ of Aabeas corpus by the alleged fugi- 
tive criminal under the English Law. I am unable, after an anxious 
consideration of the matter, to accept the contention as well- 
founded. In my opinion, the reference tothe High Court can, in 
no sense, be treated as a substitute for the writ of habeas corpus. 
The aggrieved party can have recourse to the latter remedy at’ 
his choice, whereas the former is entirely at the discretion of. the 
Government. The Advocate-General strenuously contended that 
the sole remedy of the alleged fugitive criminal is a representation 
of his case to the Magistra'e whose jurisdiction, perhaps, he ae 4 
driven to question, followed by a representation to the Govern 
ment, the legality of whose proceedings he challenges. Sub- 
se.tion (7) of section 3 of the Indian Extradition Act is, in my 
opinion, intended to serve an entirely different purpose ; it enables 
the Government to secure the assistance of the High Court, 
should an important question of law arise upon the report of 
the Magistrate or the written statement of the fugitive criminal ; 
but it does not take away from the criminal the benefit of the 
provisions of section 491 of the Criminal Procedure Code. I am 
not unmindful of the observations of this Court in Stalinann v. 
Emperor (1), which may seem to militate against the view I take ; 
the question which now arises, however, did not arise at that 
stage, ‘and the view may well be maintained that although it is 
not open to this Court to interfere with the proceedings before 


(1) (1911) L L. R. 38 Cale. 547 (552). ` 
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the Magistrate during the pendency of the enquiry, occasion may 
arise for the exercise of our powers under section 491 of the 
Criminal Procedure Code, after the enquiry has closed. It has 
been argued, however, by the learned Advocate-General that, 
as in the case before us, a warrant has already been issued by the 
Government of India under sub-section (8) of section 3 of the 
Indian Extradition Act, the authority of this Court, assuming it 
to have existed at any stage, to issue a writ of Aadeas corpus or 
togive a direction of the nature of a habeas corpus, has finally 
and completely terminated. The Advocate-General has con- 
tended in substance that as international extradition is the 
surrender by one nation to another, for trial or punishment, ofa 
person accused or convicted of an offence within the jurisdiction 
of the latter, as soon asa warrant for surrender has been issued, 
it becomes an act of Government performed by the Executive 
Authority, the legality of which cannot be questioned in a Muni- 
cipal Court. Iam wholly unable to accept this position as well- 
founded. The Government of India, when it issues a warrant 
for surrender under sub-section (8) of section 3 of the Indian 
Extradition Act, does so in exercise of a statutory authority ; 
such powers can be exercised validly, only after strict compliance 
with the necessary preliminary provisions formulated by the 
Legislature in this very Act. Consequently, if the provisions of 
the Act have been contravened, the action of the Government 
may be successfully challenged, even though the warrant for 
surrender has been already issued. A similar question has 
been raised on more than one occasion in the Courts of the 
United States, and it has been uniformly ruled that the legality 
of the detention of a fugitive criminal may be examined on 
habeas corpus after the issuance of a warrant for his surrender 
by the President as the Head of the Executive: Æx Kaine (1), 
Jn ve Macdonnell (2), In re Sheazle (3), In re Herres (4) : see 
also the observation of Lord Watson in Sprigg v. Sigcau (5), 
~ which cannot be taken to have been affected by the decision of 
the Court of Appeal in Rex v. Crewe (6). To put the matter 
briefly, although the surrender of the fugitive criminal is an 
executive function, the mere issue of the warrant of surrender 
does not deprive the Court of its jurisdiction to examine on 
habeas corpus the legality of the detention, and to determine the 
propriety of the statutory acts upon the performance of which 


(1) (1858) 3 Blatchford 1, 14 Fed. Cas 7597. (4) (1887) 33 Fed, Rep. 165. 
(2) (1873) 11 Blatchford 170, 16 Fed. Cas. $772, (5) (1897) A.C. 238 (246), 
\3) (1845) 1 Wood & M, 66, 21 Fed, Oas, 12784, (6) (1910) 2 K, B, 57, 
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CRIMINAL, the validity of the warrant depends. I am, therefore, of opinion, 
1911. that this Court has jurisdiction under section 491 of the Criminal 


In re Rudolph Procedure Code to give a direction of the nature of kabeas 
Stallminn ahas corpus and to examine whether the person detained in public 

ugo on N 3 . 
Kanig. custody under the Indian Extradition Act is legally detained ; 
E and I further hold that our jurisdiction in this matter has not 


Mookerjee J. 

— been taken away, merely because the Government of India have 
already issued a warrant for surrender under sub-section (8) of 
section 3 of the Indian Extradition Act, 1903. 

The next question, which calls for decision, relates to the 
manner and extent of the exercise of our jurisdiction. It is 
well settled in England that the Court hearing the application 
for a writ of kabeas corpus is not a Court of Appeal from the 
Magistrate on questions of fact, but has only to see that he 
had such evidence before him as gave him authority and 
jurisdiction to commit. The Court will not review the decision 
of the Magistrate, if there was any evidence before him to 
justify commitment ; the sufficiency of such evidence is a ques- 
tion entirely for the Magistrate. Re Arton (1), Ex. Huguet (2), 
Re Counhaye (3), R. v. Muurer (4), Re Meunier (5), Re 
Szletti (6); but when there was no evidence before the Magistrate, 
the Court will interfere. Re Maurer (7). The question has been 
much debated in the Courts of the United States, and, although 
there are isolated decisions to the contrary (Moore on Extradition, 
Vol. 1, sections 354-55), the rule is now firmly settled that a writ 
of habeas corpus cannot perform the office ofa writ of error ; 
if the committing Magistrate in extradition proceedings has 
jurisdiction of the subject matter and of the accused, if the 
offence charged is within the terms of the Treaty, and if further 
the Magistrate has before him competent legal evidence on 
which to exercise his judgment, such decision cannot be reviewed 
on habeas corpus. Terlinden v. Ames (8), Pettibone v. Nichols (9), 
Bryant v. United States (10), Ornelas v. Reyz (11), Oleiza v. 
Facobus (12), Benson v. MacMahon (13); Moore on International 
Law, vol. IV, page 394, where it is pointed out that the view 
adopted by the Supreme Court of the United States accords 
with that adopted by the Judicial Committee in United States 
v. Gaynor (14). These principles must be borne in mind when 


(1) (1896) 1 Q. B. 509. (8) (1902) 184 U. S. 270. 
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(5) (1894) 2 Q. B. 415. (12) (1889) 136 U. S. 330. 
(6) (1902) 87 L. T, 332,71 L. J. K. B 925. (13) (1887) 127 U. S. 457. 
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we examine the grounds upon which the legality of the 
extradition proceedings is challenged on behalf of the petitioner. 

The grounds which have been assigned by the learned 
counsel forthe petitioner in support of his contention that the 
extradition proceedings were illegal and the warrant of surrender 
issued by the Government of India was invalidated, may be 
classified under three heads, namely, frs objections to the 
legality of the initial arrest of the petitioner and of the proceed- 
ings under section 4 of the Indian Extradition Act ; secondly, 
objections to the institution of the proceedings under section 3 j; 
and, thirdly, objections to the mode of enquiry by the Magis- 
trate under section 3. It will be convenient to consider the 
objections under the three heads just specified, though they 
were not placed before the Court in their logical or chronological 
sequence. 

In so far as objections of the first class are concerned, two 
grounds have been pressed by the learned counsel for the 
petitioner. It has been argued, in the first place, that the 
arrest of the petitioner on the 25th April, 1911 while he was on 
S.S. “ Caspian” in the river Hooghly was illegal. It has been 
contended in the second place that the proceedings, which were 
instituted before Mr. Haldar, Deputy Magistrate at Alipore, 
were without jurisdiction, and the subsequent transfer thereof 
to the Court of the District Magistrate, Mr. Swan, on the and 
May, 1911, was equally without jurisdiction. 

In so far as the first ground is concerned, I am inclined to 
accept the contention of the petitioner as well-founded. Sec- 
tion 4, sub-section (1), of the Indian Extradition Act provides 
that where it appears to any Magistrate of the first class or 
any Magistrate specially empowered by the Local Government 
in this behalf, that a person within the local limits of his 
jurisdiction is a fugitive criminal of a Foreign State, he may, 
if he thinks fit, issue a warrant for the arrest of such person. 
The plain meaning of the section is that the warrant may be 
issued when the person to be arrested is within the local limits 
of the jurisdiction of the Magistrate. It is not disputed 
that when Mr. Haldar issued the warrant on the 24th April, 
1911, the petitioner was not within his jurisdiction, and was, 
as a matter of fact, on board ship inthe Bay of Bengal. The 

„issue of the warrant, therefore, was in its inception without 
jurisdiction. In‘ this view, it becomes unnecessary to consider 
whether the part of the river Hooghly, where the petitioner 
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was arrested on the 26th April, was within the jurisdiction of 
Mr. Haldar, Deputy Magistrate at Alipore, or of the Chief 
Presidency Magistrate at Calcutta. 

There is no substance in the second objection that the 
transfer of the proceeding initiated in the Court of Mr. Haldar 
to the Court of Mr. Swan was without legal authority. It is 
obvious that all that was pending before Mr. Haldar at the time, 
was an application by the petitioner for return of the property 
which had been found on his person at the time of his arrest and 
had passed into the custody of the police authorities. There 
can be no question, I think, that the proceeding before 
Mr. Haldar in this respect could be withdrawn by the District 
Magistrate under section 528 of the Criminal Procedure Code. 
In fact, section 4 of the Indian Extradition Act merely provides 
a preliminary procedure for the arrest of a fugitive criminal, and 
his release on bail or detention for not more than two*months, 
pending the institution of proceedings under section 3, sub- 
section 1. When, therefore, an arrest has been effected under 
section 4, the purpose of that section has been practically served.. 

The substance of the objections of the petitioner under the 
first class consequently reduces to this, that his arrest was in its 
inception unlawful, and I shall assume that the arrest was 
unlawful notwithstanding the provisions of section 54, sub- 
section (1), clause (7) of the Criminal Procedure Code, read with 
section 23 of the Indian Extradition Act. The question arises, 
whether the illegality of the initial arrest vitiates the extradition 
proceedings. In my opinion, the question must be answered in 
the negative. It is sufficient to refer to the case of œ. v. Wei? (1), 
where it was ruled that irregularity in the original arrest is 
immaterial when the subsequent proceedings for extradition have 
been right. The essence of the matter is that what determines 
the validity of the warrant for surrender under section 3(8) is not 
the legality of the initial arrest, but compliance with the 
procedure prescribed for the initiation and conduct of the enquiry 
under section 3. The jurisdiction of a competent Magistrate 
to hold an enquiry under section 3, sub-section (3) is not affected 
by reason of the previous illegal arrest of the fugitive criminal. | 
Section 3, sub-section (3) provides that when such criminal, 
that is, the fugitive criminal for whose surrender a requisition has 
been made by a Foreign State, appears or is brought before the 
Magistrate specially empowered by the Government to enquire 


(1) (1882) 9 Q. B. D. 701, 
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into the crime, the Magistrate shall enquire into the case. The 
Magistrate can exercise his jurisdiction if the criminal appears 
or is brought before him ; it is immaterial, for the validity of 
the enquiry, whether he appears voluntarily or has been pre- 
viously arrested without authority. An analogy in support 
of this view is furnished by the elementary principle that a 
Court, having before it a person charged with a crime whom 
it is competent to try, is not deprived of jurisdiction by the 
fact that he has been forcibly and unlawfully brought’ from 
foreign jurisdiction. This principle was affirmed in the case of 
Emperor v, Vinayak Savarkar (1), and had been previously 
recognised in a variety of cases of the highest authority. Reg. v. 
Lopez (2), Ex. Scott (3), Mahon v. Fustice (4), Ker v. Llhinots (5) 
and Reg. v. Walton (6). I hold, therefore, that, even if it be 
assumed that the petitioner was illegally arrested, that circum- 
stance did not invalidate the enquiry under section 3, sub- 
section 3 of the Indian Extradition Act ; that he was in Court 
was sufficient to entitle the Magistrate to hold the enquiry, no 
matter how he had been brought before the Magistrate. The 
grounds included in the first class of objections, consequently, 
cannot be sustained. 

The grounds comprised in the second class, that is, those 
that relate to the institution of proceedings under section 3 are 
four in number, namely, frst, that proceedings under section 3 
could not be instituted before the proceedings under. section 4 
had been terminated; secondly, that the District Magistrate 
could not be authorised to hold an enquiry under section 3, 
because the petitioner, at the time the authority was conferred 
upon him, lived beyond the limits of his territorial jurisdiction : 
thirdly, that the District Magistrate could not be authorised to 
conduct an enquiry under section 3, because the only Magistrate 
who could be so authorised was the Magistrate who had taken 
action under section 4, and fourthly, that the District Magistrate 
could be duly authorised only by the Government of India 
whereas he acted under the direction of the Local Government. 

The first branch of this contention is obviously unsubstantial. 
Section 4, as I have already explained, does not contemplate any 
enquiry ; it provides, if I may use the expression, for ad interim 
arrest of the alleged fugitive criminal, so as to render effective 


(1) (1910) 13-Bom. L. R. 226 (4) (1887, 127 U. 8. 700. 
(2) (1858) Dears and Bell 525 (546), - (5) (1886) 119 U. S. 436. 
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the proceedings under section 3 when they are subsequently 
instituted. An arrest under section 4 may be effected, before 
the receipt of the requisition from the Foreign Government 
mentioned in section 3 ; otherwise, the criminal might escape 
if the receipt of the requisition in the usual diplomatic way 
had to be awaited in every case [cf Altorney-General v. 
Fedorenko (1).] The two sections do not overlap, and as soon 
as an arrest has been effected under section 4, and the question 
of bail or detention has been determined, its operation is, for all 
practical purposes, exhausted. There is no conceivable reason 
why thereafter a proceeding under section 3 should not be 
instituted. ; 

In so far as the second branch of the contention is concerned, 
it has been argued that the District Magistrate could not be 
authorised to conduct an enquiry under section 3, because at the 
time such authority was conferred upon him the petitioner lived 
in Calcutta beyond the limits of his territorial jurisdiction. This 
contention, in my opinion, cannot be supported. There isa 
clear difference in this respect between section 3 and section 4. 
The: latter section authorises that Magistrate alone to issue a 
warrant for the arrest of the fugitive within whose jurisdiction ` 
he may be found. The former section, on the other hand, 
aurhorises the Government to issue an order for enquiry to any 
Magistrate who would have had jurisdiction to enquire into the 
crime if it had been an offence committed within the local 
limits of his jurisdiction. The plain meaning of the section is 
thatthe enquiry may be entrusted to any Magistrate, subject to 
the qualification that he would have been competent to enquire 
into the crime if it had been an offence committed within the 
limits of his territorial jurisdiction. ‘The essence of the matter, 
therefore, is that it is the nature of the crime which determines 
the status of the Magistrate to be selected ; in other words, the 
Legislature had in section 3 in view, not the place where the 
fugitive criminal might be found, but the nature of the crime he 
is alleged to have committed, and the experience and qualification 
of the Magistrate who is to hold an enquiry into the matter. 
From this point of view, the District Magistrate was not dis-. 
qualified merely because the petitioner resided beyond the 
limits of his jurisdiction. It is not disputed that if the alleged 
offence had been committed within the local limits of the 
jurisdiction of the District Magistrate, he would have been 

oe ae (1) (1911) 27 T. L, R. 541. 
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competent to enquire into it; he was consequently qualified 
under sub-section (1) of section 3 to enquire into the case. 

Tne third branch of the contention is, in my opinion, equally 
unsustainable. It is suggested that if sections 3 and 4 are read 
together, the inference follows that the only Magistrate who can 
be directed to enquire into the crime under section 3(1) is the 
Magistrate who has previously issued a warrant for arrest under 
section 4(1). There are two obvious answers to this argument, 


namely, frst, that no such limitation, as is suggested, is justified, 


by the language of section 3, sub-section (1), and secondly, 
that action under section 4, sub-section (1), need not in every 
extradition case precede the institution of an enquiry under 
section 3. 

The fourth branch of the contention raises the question, 
whether the District Magistrate was directed to enquire into 
the case by the Government of India or by the Local Govern- 
ment. It is beyond controversy that under section 3, sub- 
section (1), the only Government competent to issue the order 
for enquiry is the Government to whom the Foreign State has 
made a requisition for the surrender of the fugitive criminal. 
In this case, the requisition had been made to the Government 
of India, and that Government alone was competent to issue the 
order for enquiry to the Magistrate; this function must be 
performed strictly in accordance with the statute, and cannot be 
delegated. In the present case, I am of opinion, that whatever 
might have been done by the Government at the initial stage, 
there was an order by the Government of India on the ioth 
May, 1911, in conformity with section 3, sub-section (1). No 
doubt, the letter of that date is not very. felicitously expressed, 
and it is open to the legitimate comment that it speaks of 
ratification of a previous order, apparently issued by the Local 
Government. But, as my learned brother Woodroffe has fully 
explained, the letter in substance confers an authority upon the 
District Magistrate to enquire into the matter’ under section 3, 
sub-section (1). In that view, I entirely agree. Consequently, 
the objections comprised in the second class and relating to the 
institution of the proceedings under section 3 must be overruled 
as untenable. 

The grounds comprised in the third class, that is, those-that 
relate tothe enquiry under section 3, are three in number, 
namely, frst, that the report of the Magistrate is based upon 
evidence not legally admissible ; secondly, that, upon the evidence, 
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no pizma facie case has been made out ; and, ¢hzrdly, that, even if 
it be assumed that the evidence establishes a prima facie case, there 
has been no legal enquiry as contemplated by section 3, because 
the petitioner was not allowed any opportunity to adduce evi- 
dence and rebut the case sought to be made against him. 

In 5o far as the first branch of these contentions is concerned, 
ive must remember at the outset that the proceedings before the 
Magistrate cannot be questioned, if there was some legal evidence 
on which he might properly conclude that the accused had com- 
mitted an offence within the Treaty as charged ; Ornelas v. Reyz(1); 
in other words, as has been sometimes said, on a writ of habeas 
corpus, the main questions to be decided are, whether the Magis- 
trate had jurisdiction and whether there was sufficient legal 
ground forthe commitment of the prisoner, and the Court will 
decline to consider questions touching the introduction of evi- 
dence and the sufficiency of the authentication of documentary 
proof, unless the objection is such that, if effect was given to it, 
there would be no evidence left upon which the order for extradi- 
tion could besupported. Benson v. MacMahon (2). To put the 
matter briefly, mere irregularities in the proceedings before the 
Magistrate, which are unimportant in regard to the sufficiency of 
the proceedings, are not reviewable on habeas corpus. Stevens v. 
Fuller (3). To the same effect is the decision in Æx. Van 
Inthonat (4) mentioned by Moore in his International Law, Vol. 
IV, page 396. Inthe case before us, we are obliged to examine 
the objections of the petitioner to the reception of evidence, 
because some of these objections, if allowed, would leave no 
residuum of ‘evidence upon which the report of the Magistrate 
could be supported. The first reason, assigned on behalf of the 
petitioner, is that the foreign depositions and papers have not 
been properly authenticated in accordance with the provisions of 
section 82 of the Indian Evidence Act. This objection is based 
onthe assumption that the matter is governed by the rules laid 
down in the Indian Evidence Act ; in support of this view, reliance 
has been placed upon section 3, sub-section (3), of the Indian 
Extradition Act. I am unable to hold that this contention is 
well-founded, because it is plain that the matteris governed by 
Article XI of the Extradition Treaty with Germany, (14th May, 


: 1872), and section 15 of the English Extradition Act, 1870. (Order 


ia Council, dated roth August, 1872). The provisions of the 
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Indian Evidence Act, to whick reference has been made, have no 
application, notwithstanding sec:ion 2 and section 5 and the 
observation of the Judicial Committee in Lekra7 Coomar vV. 
Mahapal Singh (1) ; they merely shew that the Indian Evidence 
- Act has repealed all rules of evidence not contained in any Statute 
or Regulation. Consequently, the provisions of section 15 of the 
English Extradition Act, 1870, which are applicable to extradi- 
tion proceedings in this country, notwithstanding section 18, 
govern the present matter, and it is not disputed that the deposi- 
tions and papers forwarded by the German Government have been 
authenticated in accordance with section 15 of the English Extra- 
dition Act, 1870. See Piggott on Extradition, page 96. Queen v. 
Ganz (2). The second ground assigned is that the original bill has 
not been forwarded, and that the copy attached to the record is 
not admissible. I am not prepared to accept this contention as 
substantial. The original of the bill was duly proved in the 
German Court, and it was made part of the deposition of the 
witness who proved it. Section 15 of the English Extradition 
Act, 1870, is, in my opinion, sufficiently comprehensive to render 
the copy of the bill admissible in evidence. But I do not wish it 
to be understood that the accused can in no case insist upon the 
production of the original ; if the offence alleged is one for the 
investigation of which the original has to be examined, he may 
very well demand that the original should be produced, so as to 
enable him to make a proper and adequate defence before the 
Magistrate. Tne case before us, however, is not of that descrip- 
tion, and I cannot hold that there is any substance in the objec- 
tion that the original bill has not been produced. The third ground 
assigned is that part of the evidence is hearsay, and is not admis- 
sible in this country. The question raised is of considerable 
nicety, and I reserve my opinion upon it, though I may add that 
in view of Article XI of the Treaty with Germany, which pro- 
vides that the authorities of the State applied to shall admit as 
entirely valid evidence the sworn depositions or statements of 
witnesses taken in the other State, itis by no means easy to 
support the objection of the petitioner. The question is lucidly 
discussed by Sir Francis Piggott in his Treatise on Extradition, 
page 153, where the learned author assigns weighty reasons in 
support of the view that the evidence taken abroad, 
whatever may be its nature, and however it may have 
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been taken, must be admitted ; the Court, in which extradition 
Proceedings are instituted, acts only as auxiliary to the Court 
in which the fugitive is ultimately to be tried after his 
surrender, and evidence which would „be receivable there in 
proof of his guilt, may well be considered when the question 
of extradition is examined. (Piggott, page 100). The point, 
however, is immaterial for the purpose of the present case, 
because, even if the hearsay portion of the evidence is excluded, 
there is sufficient residuum left upon which the Magistrate could 
base his report, The fourth ground, waich has been somewhat 
faintly suggested, is that the evidence in the German Court 
was taken in the absence of the accused. The decision in 
In re Counhaye (1), shews, however, that depositions, which 
have not been taken in the presence of the accused, may be 
admitted by the Magistrate. All the four grounds assigned in 
support of the contention that the report of the. Magistrate 
is based upon evidence neither duly authenticated nor legally 
admissible, entirely fail. 

The second branch of the contention of the petitioner is 
that the evidence does not disclose a prima facie case. Iam 
not prepared to accept this contention so far as the case of 
Von Dieppe is concerned, though it must be conceded that it 
is well founded in respect of the case of Kiepert. It is not 
necessary to review the facts in detail; it is sufficient to 
State that the direct evidence as also the surrounding circums- 
tances shew that, so far as the former is concerned, a prima 
Jacie case has been made out. We must remember in this 
connection, as was observed in the case of Sternaman v. 
Peck (2), that where the committing Magistrate had before 
him evidence, even though it might be conflicting and far 
from convincing, of the commission of the offence by the person 
whose extradition was demanded, the Court would not, on 
habeas corpus, review his determination on the facts; if the 
Court would not interfere in such a case, it would clearly also 
not interfere where, as here, there was no conflict or doubt 
about the matter. 

The third branch of the contention of the petitioner is that 
he had no opportunity afforded to him to addace evidence in sup- 
port of his defence. In my opinion, this contention is obviously 
well-founded. Section 3, sub-section (3) of the Indian Extradition 
Act makes it the duty of the Magistrate to take such evidence 
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as may be produced, in support of the requisition and on behalf 
of the fugitive criminal. This involves by necessary implication 
the position that the Magistrate must afford reasonable oppor- 
tunity to the person arrested to produce his evidence. The 
learned Advocate-General has contended that the Magistrate 
is bound to take such evidence as the arrested person may have 
ready in Court, that it is not the duty of the Magistrate to 
adjourn the hearing to enable him to produce his evidence, and 
that, if the Magistrate adjourns the hearing, he does so only as 
a matter of grace. This contention is so manifestly unreasonable 
that I cannot but deem it lamentable that it should have been 
pressed on behalf of the Crown before the Magistrate, and 
should have found acceptance with that officer. In my opinion, 
a Magistrate who conducts an enquiry under section 3, sub- 
section (3), of the Indian Extradition Act is bound to afford 
reasonable opportunity to the person arrested to produce his 
evidence, and if he declines to do so, he fails to conduct the 
enquiry in the mode prescribed by the Legislature. A Magis- 
trate, who calls upon the arrested person to do what in the 
nature of things is impossible, cannot, by any stretch of language, 
be deemed to comply even nominally with the requirements of 
the legislative provisions upon the subject. In the case before 
us, if we confine ourselves for the present to the enquiry on 
the requisition upon the basis of the complaint of Von Dieppe, 
we find that it was not till the zoth May, 1911, that the 
Magistrate issued a warrant for the arrest of the petitioner 
under lawful authority conferred by the Government of India. 
On the 24th May, the petitioner asked for time to enable 
him to produce evidence: the application was refused on the 
ground substantially that the Magistrate was under no obligation 
to grant an adjournment. The Advocate-General has asserted 
that, as the petitioner had been first arrested on the 26th 
. April, he had ample time to produce evidence, that his 
application for adjournment was made with a view to gain time, 
and that it is inconceivable that any evidence might be 
produced which would be of any assistance to the petitioner. I 
am unable to accept this argument as well-founded. It is clear 
from the record that it was not till the 16th May, 1911, that 
the petitioner was supplied with definite information as to the 
time and place of the offence alleged to have been committed 
by him. There is no foundation for the suggestion, therefore, 
that the petitioner had ample opportunity to produce evidence. 


403 


CRIMINAL, 
WIL. 
— 7 
Tn re Rudolph 
Stallmann alias 
Rudolph Von 
Konig, 


Mookerjee, J. 


404 THE CALCUTTA LAW JOURNAL. [VoL. XIV. 


CRIMINAL. But it is important to observe that the Magistrate did not 
1911. refuse the application for adjournment on the ground that it 

ym - rere | . 
“Vaiss Radolph was not dona fide. The pétitioner was not questioned on the 


Stallmann alias subject, and no attempt was made to elicit information on the 
aa rig point, although the Advocate-General has stated that he 
Muokenjea, j suggested to the Magistrate that the petitioner should be called 

gea upon to indicate the evidence he desired to produce. It may 
well be, that if upon an application for adjournment to produce 
evidence, the petitioner refuses to indicate that there is any 
evidence that exists or is accessible or is likely to be obtained, 
the enquiring Court may, in the light of surrounding circums- 
tances, draw an inference against the oza fides of the application, 
in re Farez (1). Here, however, the question does not arise. 
The Magistrate did not investigate the question of bona fides of 
the application for adjournment, and, on the other hand, based 
his refusal on an erroneous view of his duty in this respect ; 
this Court consequently cannot well be invited to assume that 
the application was not dona fide. I must further decline to 
accept the invitation of the Advocate-General to speculate 
whether any evidence could possibly be produced by the 
petitioner if his application had been granted. It is undeniable, 
in my opinion, that the course pursued by the Magistrate at 
the instance of the Crown made it impossible for the 
petitioner to give evidence in support of his defence. This 
observation applies with equal force to the case of Kiepert, 
to which, however, detailed reference is not necessary, 
because, as has already been held, no prima facie case 
was there established; but it may be added that the arrest 
in that case was made on the 2oth June, and after the 
application for time had been refused, the proceeding before 
the Magistrate was concluded on the 28th June; obviously, 
there was not even a semblance of an opportunity afforded 
to the petitioner to give evidence in answer to the case sought , 
to be made against him. Nor could evidence have been 
produced, under section 212 of the Criminal Procedure Code, 
after the proceedings had terminated, because in each case, 
after the close of the enquiry, the Magistrate speedily submitted 
his report to the Government of India and became functus 
oficio in the matter. I think it is indisputable that the 
petitioner has not been afforded any opportunity to produce 
evidence, and that this result has followed from the acceptance 
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by the Magistrate of the view pressed by the Advocate-General 


that it was not his duty, under the Indian Extradition Act, to ` 


grant any adjournment at all to enable the petitioner to produce 
his evidence. Under these circumstances, the question arises, 
whether the detention of the petitioner can be deemed lawful, 
and whether it is competent to this Court to give a direction 
in the nature ofa habeas corpus under section 491 of the 
Criminal Procedure Code. There can be no doubt that, where 
the provisions of the statute have not been followed, the report 
of the Magistrate cannot afford a foundation for the order of 
the Government of India under section 3 of the Indian Extradi- 
tion Act. It may be conceded that, if this were merely a matter 
in the discretion of the Magistrate, the Court would not interfere 
on a writ of kabeas corpus; but, as was well stated in Jn re 
Wadge (1), the position is different if the decision of the 
Magistrate amounts to a clear denial of a legal right through a 
manifest abuse of discretion ; President of Brooklyn v. Patchen (2), 
where Chancellor Walworth held that where the Court orders 
the trial to proceed on the erroneous assumption that it has no 
power to adjourn the trial, it is not merely an improper exercise 
of discretion, and the error may be corrected by a superior 
` Court. Ido not wish it to be understood, however, that an 
arrested fugitive criminal is entitled, as a matter of right, to 
produce all evidence that would in ordinary course be produced 
at the regular trial in the foreign country after his extradition, 
although it cannot be disputed that he is entitled, at the enquiry 
before the Magistrate, to produce witnesses in his own defence 
to meet the prima facie case sought to be made against him : 
R. v. Zossenheim (3). Inthe present case, the petitioner had 
no opportunity to produce any evidence at all, and no question, 
therefore, arises as to the extent to which he would be entitled 
to produce evidence. The reasonable view seems to be that 
it is the duty of the Magistrate to take such evidence as may be 
offered on the part of the accused, and to allow him reasonable 
time for that purpose; but he cannot claim an indefinite 
postponement of the proceedings for the purpose of obtaining 
testimony upon commission from foreign countries ; in other 


words, a full and elaborate trial cannot be substituted for what. 


is only intended to be a preliminary enquiry into the alleged 
crime. Jn re Farez (4), In re Wadge (2), In re Macdonell (5). In my 


(1) (1883) 15 Fed. Rep. 864. (3) (1903) 20 T. L.R, 121. 
(2) (1881) 8 Wendell 47 (64). (4) (1870) 7 Blatchford 845, 8 Fed. Oas .4645. 
(5) (1878) 11 Blatohford 79, 16 Fed, Cas, 8771 
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opinion, it is clear that in the present case the petitioner cannot 
be deemed to be legally detained, and it is incumbent upon us 
to exercise the jurisdiction vested in the Court under section 491 
of the Criminal Procedure Code. I am not unmindful that 
extradition proceedings should not be conducted in a technical 
spirit with a view to prevent extradition ; see Jn re Herres (1), 
where it is said : “ while the Court should review the proceedings 
to see that no extradition isconsummated upon a mere pretext 
or to subserve private malice, yet if it appears that a crime 
has been committed and probable that the accused has fled to 
this country for refuge, then a spirit of fairness, expecting that 
the foreign country will treat extradition proceedings from 
this country in the same spirit, requires that we act reasonably 
and justly, having reference more to the substance than to the 
form of the proceedings.” In the case before us, we do not 
deal with the matter on grounds which may be deemed purely 
technical, but rather on a ground which goes to the root of 
the matter, namely, that an order has been made against the 
petitioner without any opportunity afforded to him to make 
out his defence ; the result must be attributed mainly to the 
tenacity and success with which the advisers of the Crown 
insisted upon an expeditious termination of proceedings which, 
in their earlier stages, at any rate, might with advantage have 
been characterised by more faithful adherence to statutory 
provisions on the subject. 


On these grounds, I agree with my learned brother 
Woodroffe that the petitioner must be set at liberty. 


Chitty J.—For the reasons given by my learned colleagues, 
I concur in the order proposed. 


A. T. M. Petitioner set at liberty. 


(1) (1887, 33 Fed. Rep 165. 
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FULL BENCH. 


Before Sir Lawrence Fenkins, K. C. 1. E, Chief Fustice, 
Mr. Fustice Woodroffe, Mr. Fustice Mookerjee, Mr. Fustice 
Carnduff and Mr. Fustice D. Chatterjee. 

RAJ KUMARI DEBI 
v. 

BARKATULLA MANDAL AND oTHERS* 

AND ; 
ARMAN GAZI HAJI 
v. 
NASARUDDIN MIJI AnD oTHERS.* 
Bengal Tenancy Act (VIII of 1885), Sec. 49(b)—Under-raiyat— 
Ejeotment—Bemiadi potta— Notice. 

An under-raiyat holding under a potta executed before the passing of the 
Bengal Tenancy Act and not expressly providing for the period of its duration 
comes within clause (0) of section 49 and notice must be given as provided 
thereunder. 

Appeal by the Plaintiffs. 

Suits for ejectment of under-raiyats. 

The material facts appear from the Order of Reference. 

The case first came on for hearing’ before Mr. Justice Chitty 
and Mr. Justice N. Chatterjee, who referred it to a Full Bench 
on the 29th June, 1911, by the following 

ORDER OF REFERENCE, 

Chitty J.—This second appeal arises out of a suit brought 
by the plaintiffs to eject the defendants from certain land, The 
facts are that the plaintiffs are occupancy raiyats of the said land. 
On 18th Sraban, 1288, (1st August 1881), the predecessor of the 
defendants executed in favour of the plaintiffs a kabultyat as korfa 
or under-raiyat. The kabudiyat was for no fixed period or term. 
' The defendants were holding the land under that kaġuliyat and 
were served by the plaintiff with a notice to quit, in accordance 
with the terms of section 49(2) of the Bengal Tenancy Act. The 
Courts below following the case of Madan Chandra Kapali v. 
Jaki Karikar (1), have dismissed the plaintiffs’ suit. The 
plaintiffs have appealed. i 

The Courts below have referred to the cases of Komaruddi 
v. Sreenath Chowdhury (2), Mohendra Nath Sepai v. Parbutty 
Charan Das (3) and Jdugazi Doctor v. Chandra Kak Sudrain (4). 


# Full Bench Reference in Appeals from Appellate Decrees Nos, 1499 and 
329 of 1909. 
(1) (1902) 6 C. W. N. 377. (3) (1903) 8 O. W. N. 136. 
(2) (1903) 8 ©. W. N. 136, (4) (1908) 8 0. W. N. 139. 
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OIVIL, They distinguish them by saying that in those cases the 


1911. kabuliyats were after the passing of the Bengal Tenancy Act. 
Raj Kumari Debi As a matter of fact in the first of the three cases, the date of the 


v. kabuliyat or potta does not appear. In the second, the kabuliyat 
Barkatulla Mondal. 

pas was no doubt after the passing of the Act, ze, in 1893, But in 

Chitty, J. the third, the goffa was dated 13th Baisack 1290, (26th April 


1883). The actual date of the lease does not, in my opinion, 
make much difference. The question turns upon the construction 
to be put upon section 49 of the Bengal Tenancy Act. If the 
words “written lease” are to be given their ordinary meaning 
then it is clear that in enacting section 49, the Legislature 
omitted to provide for a case where an under- -raiyat holds under 
a written lease for an indefinite period. This was the view taken 
inthe case of Madan Chandra Kapali v. Faki Karikar (1), 
where the learned Judges said— But if he holds under a written 
lease for an indefinite time, his raiyat lessor cannot eject him 
arbitrarily. He can only do so for non-payment of the rent.” 
In the case of Komaruddi v. Sreenath Chowdhury (2), decided by 
the late Chief Justice and Mitra, J., it was held that “ written lease 
in sub-section (4) means such a written lease as is mentioned in 
sub-section (a), that is, a written lease defining the term of the 
tenancy.” The case of Madan Chandra Kapali v. Faki 
Karikar (1) was not referred to on that occasion. ‘In the other 
two cases, in 8 Calcutta Weekly Notes, decided by Mitra, J., very 
shortly after the first, that case was referred to but the leana 
Judge adhered to the view which was taken by the late Chief 
Justice and himself. With all respect to those learned Judges, I 
would point out that it is only by implication from the preceding 
words that the words “ written lease” in sub-section (a) can be 
taken to denote only a written lease for a definite term. To fix 
them with that meaning some other words must be read into the ° 
section whether in sub-section (a) or (4). However as the cases 
in 6 and 8 Calcutta Weekly Notes stand, that in the former 
volume is in direct conflict with those in the later volume. The 
question is one of considerable importance to raiyats and under- 
raiyats, and I would, therefore, refer it to the Full Bench. The 
question will be :—Whether in the case of an under-raiyat holding 
land from a raiyat under a written lease executed before the 
passing of the Bengal Tenancy Act, the lease not being expressed 
to be for any definite term, the under-raiyat is liable to ejectment 
and, if so, after what notice. Certain other cases were cited 


(1) (1902) 6 C. W. N. 377. (2) (1903) 80. W. N, 186, 
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which turn on the construction to be put upon section 85 of the 
Act. These have, in my opinion, no direct bearing upon the 
present question. . ; 

The facts, in Second Appeal 329 of 1909, are in all respects 
similar to those above stated. That appeal is accordingly also 
included in this Reference. : 

N. Chatterjee J.—I agree in making this Reference to the 
Full Bench. í 

The appeals then came on for hearing before the Full Bench. 

Babu Surendra Chunder Sen (with him Babu Rishindra 
Nath Sarkar) for the Appellant in Appeal from Appellate Decree 
No. 1499 of 1909: The words “for a term” are to be inserted 
after the word “lease” in clause (4) of section 49 of the Bengal 
Tenancy Act. Section 49 covers.all classes of under-raiyats. 

[Jenxins C. J.—Lease means either a transfer in perpetuity or 
for a term of years. If not, it is not a lease]. 

[CHATTERJEE J.—In the document, it is said rent is to be 
paid ‘year by year’ (A4 Ha afsai).] 

If it is a lease, it is covered by clause (4) of section 49; if not, 
by clause (a). See section 85. There leases were for a term and 
therefore clause (2) covers it. 

In clause (4) ‘lease is equivalent to lease of the kind just 
mentioned.’ Sections 10, 18, 25, 44 and 49 deal with ejectment 
of tenants. See section 178, sub-section (c). ‘ Nothing in any 
contract, This shows the provisions relating to ejectment of 
tenants are exhaustively given in those sections (vzz., sections IO 
&¢.) and it further shows, tenure-holders, occupancy and non- 
occupancy raiyats and even raiyats at fixed rates are liable to 
ejectment. If not ejected under section 49, they would get 
greater privileges than the former class of raiyats. Legislature 
did not intend to confer such higher rights to such under-raiyats. 

The case of Madan v. Faki (1) is against me. But see 
Komaruddi v. Sreenath (2) and Mohendra v. Parbutty (3). 

Clause (æ) of section 49 relates to written leases for a term and 
clause (4) to those not under a written lease for a term: Jdugazt 
v. Chandra Kali (4). 

Babu Hari Charan Ganguli for the Respondent: It is a 
case of a written lease. Lease is defined in the Indian Registra- 
tion Act (III of. 1877). It is a lease for an indefinite term and 
does not come under sub-section (2) of section 49. Under 


(1) (1902) 6 O. W. N. 377. (3) (1903) 8 C. W. N. 136. 
(2) (1903) 8 C. W. N. 136. (4) (1903) 8 C. W. N. 139. 
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sub-section (3) of section 85 such leases are void not against the 
landlord but against the tenant. 

Under-raiyat’s intérest continues so long as the raiyat’s 
interest continues. All leases for more than 9 years executed - 
by raiyats in favour of under-raiyats after the passing of the Bengal 
Tenancy Act are null and void. 

Under the old Act such under-raiyats had no right in 
the land. 

Moulvie Mahammad Mustafa Khan for the Appellant in 
Appeal No. 329. : 

Babu Kumar Sankar Roy for the Respondent in Appeal 
No. 329: The lease isin its nature a permanent one. The 
under-raiyat cannot be ejected. Cc. A. V. 

The judgment of the Full Bench was as follows : 

The decision of the question referred in this case depends 
upon the proper construction of section 49 of the Bengal Tenancy 
Act. Chapter VII of the Act which deals with under-raiyats 
consists of two sections. Section 48 speaking of the limit of rent 
recoverable from under-raiyats, divides rent into two classes: 
rent payable under a registered lease or agreement and rent 
payable in any other case, thus comprising all classes of under- 
raiyats. Section 49 dealing with the ejectment of under-raiyats, 
divides them into two classes: clause (2) speaks of those who 
hold under a written lease and clause (6) speaks of those who hold 
otherwise than under a ‘written lease ;” “written lease” in 
clause (a) is necessarily restricted, by the word “term” used 
before, to written leases which are for a term or period of duration 
mentioned in the lease. The word "term ” is not repeated in 
clause (6), and it is therefore contended on the authority of the 
case of Madan Chandra Kapali v. Jaki Kartkar (1) that the 
case of an under-raiyat who holds under a potta which does not 
provide for any period of duration is omitted from the purview 
of the section and that he cannot therefore be ejected except 
under section 66 for non-payment of rent. The Court is of 
opinion that there is no sufficient reason for holding that the 
Legislature made any such omission either by intention or by 
mistake. As regards intention, there is no reason why a tenant 
of this class should attract any particular favour from the Legisla- 
ture. As regards mistake, it must be remembered that this class 
of pottas called mela pottas or bemiadi pottas are very common 
in Bengal and could not have escaped notice. Looking at the 


(I) (1902, 6 C. W, N. 877. 
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whole scheme of the Act and the manner in which the different ea 
classes of tenants are dealt with in its different provisions, the 1911, 
Court holds that the proper construction to be placed on the Raj Kumari Debi 
words " written lease” in clause (4) is to read them as indicating ; 
a written lease of the same kind as that mentioned in clause (4). 
The answer to the Reference therefore is that the case of an 
under-raiyat holding under a foffe executed before the passing 
of the Bengal Tenancy Act and not expressly providing for the 
period of its duration comes within clause (4) of section 49 and 
the notice must be as provided thereunder. i 
In this view of the case the appeal must be decreed 


with costs. 


t. 
Barkatulla Mondal. 





S. A. No. 329 OF 1909. 

The potta in this case was one from generation to genera- 
tion: its period of duration therefore is provided for by the 
contract and the question referred does not arise. The case must 
go back to the Division Bench for disposal in due course. 


A.T. M. Appeal No. 1499 decreed. 
Appeal No. 32G sent back to the Division Bench. 


Before Sir Lawrence Fenkins, K.C1.E. Chief Fustice, 
Mr. Fustice Woodroffe, Mr. Fustice Mookerjee, Mr. Fustice 
Carnduff and Mr. Fustice D. Chatterjee. 


LALIT MOHAN GHOSE AND OTHERS 


Civil, 
v. 
THE GOPALI CHAUK COAL Co. Lp.* 1911. 
Registration— Varying registered ducument—Indian Registration Act (III of August, 18. 


5 
1877), Sec. 17(a4)—Transfer of Property Act (1V of 2882), See. 107. September, 


A document which varies the amount of rent paid under an existing lease 
registered as required by section 17(@) of the Indian Registration Act, as also 
the incidents of such payments, namely, the date of payment and consequences 
of default of payment, requires registration. 

The case of Raja Durga Prosadv. Rajendra Narain (1), in so far as it 
determines that a document embodying an agreement for reduction of rent 
under a ‘previously existing lease registered under section 17(@) requires regis- 
tration, approved, 


Appeal by the Plaintiffs. 
Suit to recover Royalties in respect of a Coal Mining lease 
held by the defendant. 


* Full Bench Reference in Appeal from Original decree No, 45 of 1908, f 
(1) (1909) 10 0. L, J. 570, I. L. R. 37 Cale. 293. 
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CIVIL. The material facts appear from the Order of Reference. 


1911. The case first came on for hearing before Mr. Justice 
* pom . ` 
Lalit Mohan Ghose Woodroffe and Mr. Justice Caspersz who referred it toa Full 


t. Bench on the 11th April 1910 by the following 
The Gopali Chauk 
Coal Co , Ltd, 


; ORDER OF REFERENCE. 

This suit is brought by the plaintiffs as heirs of the late 
Nanda Lal Ghose to recover royalties in respect of a Coal Mining 
lease held by the defendant. The original lease dated 25th July 
1896 was by Nanda Lall Ghose in favour of certain persons form- 
ing the Kurkend Coal Syndicate. This syndicate assigned its 
rights under the ‘lease to the new Kurkend Coal Syndicate Ld., 
a joint-stock company onthe 13th November 1899. The latter 
Company attorned tothe lessor and paid royalties to him in 
terms of the original lease subsequently and on the 22nd Decem- 
ber 1903 the rates of royalty were by aregistered deed of that 
date altered. The royalty payable as so altered was 6 annas per 
ton steam coal, soft coke, hard coke and steam rubble, three annas 
per ton for B. B. rubble and dust free instead of the sliding scale 
provided for in the original lease. This document confirmed the 
original lease in other respects including the terms under which 
royalty was payable quarterly and if not paid, interest was charge- 
able on all sums unpaid at the rate of 1 per cent. per month. 
The New Kurkend Coal Syndicate worked under this arrange- 
ment but does not appear to have done well, the royalty for 1905 
became overdue and the liquidation of the Company became 
necessary. Then at the close of 1905 and the commencement of 
1506 negotiations (which were subsequently embodied in letters) 
took place witha view tothe payment of the overdue royalty 
and the reduction of the rates of future royalties on coal. On 
the 18th January 1906, Messrs. McLeod & Co., Managing Agents 
of the Colliery wrote to the proprietors as follows : i 

“ New Kurkend Coal Syndicate Co., Ld., 
The 18th January 1906. 
To Babu Nanda Lal Ghose, 
DEAR SIR, 

We confirm our conversation of date to the following effect. 
That you reduce the royalty to be charged on coal raised at this 
property to the undermentioned rates. . 

Steam Coal 4} annas : Rubble 44 annas: Dust 2 annas 
aS a permanent arrangement to hold good from the 1st January 
1906, Asregards the royalty due for the year 1905, we have to 
thank you for agreeing to allow this to remain over until it is 


Ce 
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convenient to make payment which we will make as soon as 
possible. As explained to you, it may be necessary to put the 
existing Company into liquidation and to make over the property 
to another Company, but in terms of our lease from you, you will 
duly be advised of any arrangement that may be contemplated. 
We beg to thank you for patient listening to the declaration of 
the Company’s position and our views as (torn) for your consider- 
ate treatment as evidenced by the reduction in royalty you have 
made and the accommodation as regards back royalty due. 


We are, Dear Sir, 
Yours faithfully, 
McLEOD & Co., Managing Agents.” 


This was followed by a letter from the proprietor dated the 
20th January 1906, on which is based the main argument in this 
appeal. 


t9, College Square, 
Calcutta, the 20th Fanuary 1906. 


To Messrs. McLeop & Co., Managing Agents, 
New Kerkend Coal Syndicate, Co., Ld. 


Dear Sirs, 


I am in receipt of your letter, dated the 18th instant. Since 
my interview with your Mr. N. A. McLeod, I have consulted my 
lawyers about my position regarding the royalty due for the year 
1905 in case it may be necessary for you to put the existing 
Company into liquidation and make over the property to another 
Company, and I have been advised that it would not be at all 
safe for me to allow this sum to remain over until it is convenient 


_ for you to make payments. 


So I beg to inform you that I shall be glad to help you in 
your present difficult situation by reducing and altering the 
royalty to be charged on coal raised. at this property to the 
undermentioned rates. 


Steam coal 44 annas : Rubble 44 annas : Dust 2 annas. 


Hard and soft coke, as in the deed, as a permanent arrange- 
ment not to hold good from the rst January 1906 as you say but 
from the date on which you will pay me'the royalty due for the 


year 1905, and on condition of your paying me the royalty here- - 


after monthly. 


If you, however, fail to make payment of the royalty 


Lalit Moban Ghose 


The Gopali Chauk 
Coal Co, Ld. 


arama 
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consecutively for three months, this letter will be cancelled, and I 
shall be entitled to the rates of royalty as stipulated in our deed. 


Yours faithfully, 
Nanpa Lar Gaosa.” 


The effect of this letter is as follows. The royalty for steam 
coal is reduced from 6 annas to 44 annas. The rates for soft coke 
and hard coke remain the same, The rate for steam rubble is 
reduced from 6to 45 annas. The rate for B.B. rubble is 
enhanced from 3 to 44 annas per ton and on dust which was 
originally free is imposed a new charge of 2 annas per ton. The 
above charges affect the rate only and the result of such charges 
in fact has been according to past working to reduce the total 
royalty payable. The second alteration which this agreement 
effects is as to date of payment of royalty which is to be paid 
monthly and not quarterly as heretofore. 

Asa necessary effect of such alteration a third is effected. 
The original term as tothe payment of interest on royalty in 
arrear after the quarterly date disappears as the royalty is to be 
paid monthly. In lieu, however of this a new and fourth term is 
embodied, vzz., that if there isa failure to pay royalty for three 
consecutive months the agreement is cancelled and royalty becomes 
payable according to the terms of the existing lease. It has been 
contended for the respondent that the condition that the agree- 
ment has to come into effect not from the 1st January 1906, but 
from the date on which the royalty for the year 1905 was paid, 
was waived. In our opinion this is not so. That royalty was 
fixed by a letter of the 27th January 1906 at Rs. 10,000. Of this 
Rs. 8,000 was paid onthe 31st January. The fact that Nanda 
Lal Ghose gave on the 3rd February time to pay up the balance 
does not affect the matter. This waived his demand for imme- 
diate payment only. But the agreement for reduced royalty, if 
enforceable, would not come into operation until the payment 
was made which was on the 28th June 1906. On this’point we 
agree with the lower Court. On the 20th Februaray 1906 
Nanda Lal Ghose died. In March and April his heirs (it is said 
in ignorance of the facts) received royalty at the reduced rates 
mentioned in the letter of their father of the zoth January 1906 
to which we refer as the agreement. They werethen informed 
that negotiations were taking place for the transfer of the lease 


‘to the defendant Company. On the 20th June 1906 the 


New Kerkend Coal Syndicate, which, was then in voluntary 
liquidation, and its liquidator assigned the Colliery lease to the 
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defendant Company. That deed which was registered recites that 
the original lease of the 25th July 1896 had been ultimately modi- 
fied by the document of the 22nd December 1903 and the covenant 
by the defendant Company in favour of the assignor was to pay 
the rent or royalty mentioned in such last mentioned document. 
By inadvertance, however, the Company’s solicitors overlooked 
the fact that the document of the 22nd December 1903 had itself 
been modified by the agreement of the zoth January 1906. In 
June the Company offered payment of royalty for the months of 
March, April and May at the reduced rate provided for in the 
agreement and this offer was repeated as regards subsequently 
accruing royalties. The plaintiff refused, however, to accept 
them and claimed payment according to the terms of the docu- 
ment of the 22nd December 1903. Onthe 24th August 1906 
the New Kerkend Coal Syndicate and its liquidator attempted 
to repair the omission to which we have referred, and by a regis- 
tered document dated 24th August 1906 reciling the agreement 
of the zoth January 1906, and the fact that it had been 
inadvertently omitted from the assignment of the 20th June 
1906, assigned to the defendants the full benefit of such agree- 
ment (which was set outin the schedule) to the intent and 
purpose that the assignment effected by the principal indenture 
might, with effect from the date when the agreement came into 
operation, be read and construed as if and in and by the same 
indenture the properties, rights and premises comprised in the 
lease of the 25th July 1896, had been expressly assigned with the 
full benefit of and subjecttoas well the said agreement as the 
agreement of the 22nd December 1903 with full power and 
authority for the Company to specifically enforce the said 
agreement. 

It has been suggested that this transfer was ineffectual 
because at its date the Company had been wound up and the 
liquidator discharged. No such issue was raised in the lower 
Court. No order of discharge has been produced. Under 
section 187 of the Compaines Act, the Syndicate would not have 
been dissolved until three months after the sending in of the 
accounts. Mr. MacLeod seems in his evidence to have wrongly 
assumed that he was discharged when he sent in his account. 
We hold that this contention fails. 

As we have said, the plaintiffs refused the defendants’ money. 
We are satisfied that under the circumstances there was a 
sufficient tender by the defendants. 
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The plaintiffs worked for some time apparently under the 
idea that the detendant Company would sue for specific perfor- 
ance. But asthe Company were apparently advised that this 
was not necessary and did not sue, the plaintiffs instituted this 
suit claiming the recovery of Rs. 7,863-4-5 as royalty on 
the basis of the rates contained in the document of the 
22d December 1903. The defendant Company set up the sub- 
sequent agreement of the zoth January 1906, and claiming that 
reduced rates are chargeable under that agreement, have paid 
into Court the sum of Rs. 6,657-6-6. The lower Court has 
accepted this view of the case subject to the modification that 
it has considered, and as we think rightly, that if reduced rates 
are payable, they are so payable only from the date when the 
back royalty for 1905 was paid. 

The appellant has raised a number of objections which we 
deal with before treating of the substantial question which we 
desire to refer to the Full Bench. In our opinion, if other 
considération than that involved in the substitution of agree- 
ments is necessary, the letter of the zoth January 1906, on its 
face shows consideration, as for instance in the substitution of 
monthly for the previous quarterly payments, The agreement 
was not as contended a mere personal agreement with the 
New Kerkend Syndicate of which it was not intended that the 
defendant Company should have the advantage. The correspon- 
dence shows that the royalty was reduced with the object of 
inducing some other substantial Company to work the colliery. 
Nor in our opinion does any question arise as to the parties not 
being ad idem over the matter. There was no question as to the 
meaning of the terms of the letter of the 2zoth January 1906. 
The difference which has arisen between the parties, and which 
as stated has been decided against the defendants was due 
to the latter’s contention that the term as to the date when 
the reduced royalties were to come into operation had been 
subsequently modified by later correspondence. We hold with 
the lower Court that that is a mistaken view of the effect 
of such correspondence. It is then said that the assignment 
of the 22nd June 1906, was inoperative because it was an 
assignment of a mere right to sue. But such a right must be 
distinguished from a right (which as here) arises out of an 
interest. What was here assigned was the benefit of an agree- 
ment in connection with and arising out of the lease held by 
the defendant Company. It has been nextly said that the 
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agreement is inoperative because there has been default in CIVIL, 
payment of royalty for three consecutive months, Ifthe plaintiffs 1911. 
have rightly refused to take the money offered by the defendants Lalit Mohan Ghose 
the question does not arise, bué ¿f they have wrongfully refused v. 
The Gopali Chauk 

(and they have been offered the money) they cannot set up such Coal Co. La. 
wrongful refusal to bring the clause of forfeiture into operation. Te 

The substantial question in this case is whether the agree- 
ment of the zoth January 1906, required registration or not. 
If it did, the defendant Company took nothing by the subsequent 
assignment of its benefit to them. 

If that agreement constitutes a lease as the appellants 
contend, then under section 17 clause (d) of the Registration 
Act, it should have been registered. And on this ground 
documents containing the essential elements of a lease such as 
the area of the land, the nature of the interest conveyed, the 
duration of the tenancy and the rental have been held to be 
leases and as such requiring registration (see Biraj Mohinee 
Dasee v. Kedar Nath Kormakar (1), Raja Durga Prosad 
Singh v. Rajendra Narain Bagchi (2). In our opinion, however, 
the document is not alease but an agreement which modifies 
the condition ofa lease in three particulars, viz, the amount 
of rent or royalty, the period at which rent or royalty is payable 
and the result of default of payment of rent or royalty. The 
variations thus touch the question of rent or royalty only. But 
then it is further contended for the appellants that assuming 
that it is not a lease and that it can be treated merely as an 
agreement for reduction and payment of rent, it is in effect 
an agreement purporting to limit and create interest in im- 
moveable property under clause (b) of section 17 and requires 
registration. For the respondent Company it is contended 
firstly that clause (4) of section 17 does not affect leases or 
(apparently) matters touching leases which are governed by 
clause (d), and secondly, that if that be not so, the letter does not 
affect an interest in immovable property and falls within clause 
(b). Rent or royalty though derived from land are, it is argued, 


not interest in immovable property within the meaning of 


clause (4). Reliance is placed on Satyesh Chundra Sircar v. 
Dhunpal Singh (3) where it was held that an agreement which 
did not operate as a lease but was merely a variation by 


way of abatement of rent did not require registration. In 


(1) (1908) 8 C. L. J. 90, T. L. R, 85 Calc. 1010. 
(2) (1909) 100, L. J, 570. (8) (1896) I. L. R, 24 Cale, 20. 
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Obat Goundan v. Ramalinga Ayyar (1), it ‘was held following the 
last case that a document given by the owner of land to his 
tenant varying the term of tenancy with reference to the amount 
of rent to be paid, is not an instrument relating to an interest 
in immovable property and does not require registration. The 
principle of these cases was approved and applied in Hara 
Prosad Das v. Ram Narain Chowdhury (2). The Bombay 
case cited, Shrinivasbhat v. Waman Narsingh (3), seems to 
have been to a similar effect, though the decision was otherwise 
justifiable on the ground that the agreement related to a matter 
of a value less than Rs. roo, 

Learned counsel for the appellants has contended that the 
decisions of this Court referred to were obiter dicta. It may 
be a question whether if that be so, the same observation does 
not apply to the case on which he has relied, Raja Durga 
Prosad Singh v. Rajendra Narain Bagchi (4). In that case 
it was held that the document in fact constituted a lease which 
we hold not to be the case here and it was further held that 
there was no consideration. The learned Judges, however, 
went on to say that even if the document in question could be 
treated merely as an agreement for reduction of the rent, it 
was in effect an agreement purporting to limit an interest in 
immovable property and thus required registration. The 
learned Judges base their decision on certain English cases 
dealing with the Statute of Frauds and on inferences derived 
from the Privy Council decision in Subramanian Chettiar ~v, 
Arunachalam Chettiar (5). They distinguished the cases of 
Chundra Sircar v. Dhunpat Singh (6), and Bent Madhub 
Gorain v. Lal Moti Dassi (7), holding as regards the first men- 
tioned case that were it not that the agreement had been admitted 
in the.plaint, the Court would have held that the document 
required registration. But this does not appear to us to be so, 
for what the Court stated was that had there been no admission, 
the question of registration would “arise” and be “ important.” 
It, however, then held that it was not necessary that the agree- 
ment in question should be registered. 

In this conflict of authority we refer to the Full Bench the 
determination of the following questions ; 


(1) (1899) I. L. R 22 Mad., 217 (3) Bom. P. J. 1893. 

(2) (1909) 11 6. L. J. 22, 25 (4) (1909) 10 G. L. J., 670. 
(5) (1962) I. L. R. 25 Mad., 603, L, R.29 I. A 138. 

(6) (1896) I. L, R. 24 Calc., 20, (7) (1898) 6 0. W, N., 242, 


wy 
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1. Has the case of Raja Durga Prosad Singh v. Rajendra 
Nurain Bagchi (1) been correctly decided in so far as it 
determines that a document, though. not amounting to a lease, 
requires registration if it be an agreement for reduction of rent 
under a previously existing registered lease? 

2. Does a document which is not a lease but which varies 
the amount of rent to be paid under an existing registered lease 
as also the incidents of such payments, víz., the date of payment 
and consequences of default ‘of payment, require registration. 

The case now came on for hearing before the Full Bench. 


Dr. Rash Behary Ghosh (with him Babus Foges Chunder Dey, 
Mohendra Nath R:.y, Narendra Nath Sett and Sris Chunder Dey) 
for the Appellant : The agreement of 20th January 1906 required 
registration. The provisions of section 107 of the Transfer of Pro- 
perty Act are applicable. The Transfer of Property Act strikes at 
transaction unlike the Registration Act, which strikes only at 
documents: Reads the letters. The judgment of the High 
Court in the case of Subramanian v., Arunachalam (2) is given 
in pages 605 and 606 of the Report. At page 606 the following 
expression occurs: “The second point argued on behalf of the 
appellants is that the term expressed ‘in the document sued on 
isone of the terms of the lease.” Mr. Cohen for appellant 
contended that it was a collateral agreement. See page 607. 
Waat was the true character of the payment of Rs. 1,000? 
Was it a rent or was thisa mere personal argeement collateral 
to the lease, as held by the Privy Council? The argument of 
the counsel is fully stated in 12 M. L. J. 479. At page 483 of 
that Report, Lord Davey says: (See the last but one line). 
“The High Court held that this document containing as it 
does, as the High Court thought, one of the terms of the 
lease, must be in writing and registered . . . . And they say this 
was part of the lease.” See Lord Davey’s interlocutory obser- 
vation at page 486. 


If the contention of the other side was well grounded, the 
whole object and policy of the Transfer of Property Act 
would be defeated. Reads I. L. R. 25 Mad. 611 Their 
Lordships do not say that the document did not fall under the 
Transfer of Property Act because it was not a lease, but because 
the payment recoverable was not a rent, 

(1) (1909) 10 C L.J. . 570. 


(2) (1909) 10 C. I. J. 570, I. L. R. 87 Calc. 293 
(3) (1902) I. L. R. 25 Mad. 603, 
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Refers to Byjnath v. Putsohee (1). There the question 
arose under the Stamp Act. There the document only altered 


Lalit Mohan Ghose the rent and it was held it required to be stamped. 


v, 
The Gopali Chank 
Coal Co. Ld, 


Assuming that the provisions of section 107 of the Transfer 
of Property Act are inapplicable to the case and the document 
is not a lease within the meaning of the Transfer of Property 
Act or the Registration Act, it is still an interest affecting 
immovable property. ` 


The terms ofa lease cannot be ascertained partly from a 
registered and partly from an unregistered document. 


Reads section 17 clause (4) of the Registration Act. ‘Im- 
movable property’ is defined in section 3. It includes land etc. 
Rent zo¢ due is an interest in immovable property. Refers to 
Venkaji v. Shidramapa (2), (argument at pages 665, 666), and 
Mangalaswami v. Subbia (3). The case of Sadar-ud-din Ahmad 
v. Chajju (4), isto the same effect. This case might help me 
in the first branch of my argument. Also Dart on Vendors and 
Purchasers (6th edition) page 236 and Donellan v. Read (5). 

I am assuming that royalty is paid. Rent is a first charge 
on the tenure. Hence the effect of the document was to release 
in part a first charge or mortgage on security. From this 
point of view also the document ought to have been registered. 


This lease is in reality a sale of the land and hence the 
document ought to have been registered under the Transfer of 
Property Act. See Gawan v, Christie (6) and Munro v, 
Didcott (7). 

The cases relied on by the other side were then distin- 
guished: Satyesh v. Dhunpul (8). In this case the existence of 
an agreement to reduce the rent was admitted by the lessor in 
the plaint and one of the disputes is on the analogy of the case 
under Statute of Frauds, that if the evidence is admitted, you 
need not give evidence of the document at all. 

[Jenkins C. J. The Statute of Frauds does not apply here.] 

A written admission would supply the place of the original 
under section 65 of the Evidence Act. Refers to pages 23 and 
24 of the Report in the case of Satyesh (8). That is not the 
case here. All the cases relied on by Ghosh J., were under the 


(1) (1873) 20 W R 36. (5) (1832) 3 B. & Ad. 899 .955) 


(2) (1894) I. L. R. 19 Bom, 663. (6) (1873) L. R. 2 Se Ap. 278 (283-84). 


(3) (1910) T. T., R. 34 Mad. 64 (66), (7) (1911) A. O. 143 (148), 
(4) (1908) I, L. R.31 Al, 13 F. B. 18) (1896) L. L, R, 24 Cale. 2 
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Registration Act, not one under the Transfer of Property Act, 
and are distinguishable. Take the case of Burjorji v. Muncharj? (1). 
[Jenxins C. J. The Transfer of Property Act would not 

Í apply to that.] 

No. In this case the lease was prior to the passing of the 
Transfer of Property Act. 

The case of Maharaja Luchmissur v. Mussamat Dakho (2), 
was also decided in 188r. This related to a Dow/, which is 
not a formal document at all. The question arose under the 
Registration Act. 

Chedambaran Chetty v. Karunalyavalangapuly Taver (3) 
was relied on by Ghosh J. That has nothing to do with the 
question of registration. Then too there was an admission, 

Burjorji w. Muncharji (1) has nothing to do with the 
present question. 

Obat Goundan v. Ramalinga Ayyar (4). The proposition 
which the Judges say is to be found in the case of Satyesh v. 
Dhunpul (5) is really not to be found there. 

Hara Prasad. Ram Narain (6). There was a pre-existing 
tenancy—that was the common case of the parties—no question 
of abatement or of any interest. Here also no question was or 
could be raised. 

[Jenkins C. J. It follows the Full Bench decision in 
Maharaja Luchmissur (2). Dowl is not a lease.] 

Reference was made to a later case, Sarat Chandra v. Nritya 
Gopal (7). 

The last case is Bent Madhub v. Lalmoti (8). This case 
has been repeatedly distinguished, eg. in Durga Prasad v. 
Rajendra (9) and in Lakhatulla v. Bishwambhar (10), which was 
followed in Sarat Chandra v. Nritya Gopal (7), by Mookerjee J. 
The case has very little life left in it. All that is said there is: 
‘oral evidence is’ not admissible ; but it is admissible to show 
that the document was never intended to be acted on. It was 
a collusive document, never to be acted upon but was to be 
used for the purpose of inducing other tenants to pay hand- 
somely. 

[Jenxins C. J. No reference in the case of Beni Madhub v. 
Rajendra (9) to the Registration Act.] 


(1) (1880) I. L, R. 5 Bom. 143. (5) (1896) I. L R, 24 Calc 20. 
(2) (1881) I. L. R, 7 Calc. 708 F. B. (6) (1909) 11 C. L J 22 (25). 
(8) (1867) 3 Ma a H.C 342. (7) (1910) 13 O. L. J. A en, 
(4) (1898) I. L. R 22 Mad. 217 (220). (8) (1898) 6 O, W. N. 2 


(9) (1909) 10 0. L J. 570, T. L. R. 37 Cale 293 (363). 
; (10) (1910) 12 0., L, J. 646, 
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No. Reads pages 647 and 648 of 12 C. L. J. 

Your Lordships are not in any way embarassed by a long 
line of cases in which a different rule from that for which 
I am contending, has been laid down. This is not like the 
class of cases in which titles to real property might be divested, 
if a long series of decisions is overruled. 

Mr. Bagram (with him Babu Manmatha Nath Mookerysee) 
for the Respondent. 

The question is whether a document which is really a 
contract requires registration and not an interest creating any 
title to any property. The answer is derivable from a considera- 
tion of the Act itself. The Registration Act does not touch the 
question of contract. 

Rent is really an outcome of a relationship between landlord 
and tenant. See the definition of immovable property in the 
Registration Act. No separate deed (registered) with reference 
to each one of those separate rights forming the bundle of rights 
known as ownership, is required. Is rezź a benefit arising out of 
land within the meaning of that definition ? 

Reads section 17 of the Registration Act. ‘Property to 
which they relate is situate etc.’ involves proprietary interest. 

‘Varying an interest inland. As for example ‘change of 
Sorin of service, 

In the case of Subramanian v. Arunachalam (1), the main 
point is whether a particular transaction comprehended all the 
terms of a lease. You cannot drop out one of the elements of 
a lease ; otherwise the transaction is not complete as a lease. 
Hence it requires registration. But does it follow that when 
there is a lease by a subsequent contract the terms of the 
obligation are varied, it requires registration ? 

[Jenkins C.J. Suppose you assign the reversion to one who 
had no notice of the agreement or the variation, would the 
assignee be bound ?] 

It may be he would be entitled to get the full rent. 

[Jenkins C. J. Why ?] 

Unless he has notice, he would be bound. 

[Jenkins C. J. Ifa purchaser without notice is not bound, 
why is one with notice bound ?] 

Because he will be a successor. 

[Jenxins C. J. Surely not.] 

Is rent property inland? Refers to Southwell v. Scotter (2). 


(1) (1902) I. L. R. 25 Mad. 603. (2) (1880) 49 L. J. Q. B, 357 , 
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Under the Transfer of Property Act, liability to registration CiviL, 
depends upon the duration of the term of the lease and not upon 1911. 
the amount of rent reserved. 

If it comes under section 17(4) of the Registration Act, it v. 

. : ; The Gopali Chauk 
will lead to anomalous results ; it will cover all leases for what- Coal Co. Ld, 
ever length of time, on the ground that the rent is an interest aaz 
in property. Clause (b) is to be read with clause (c) of section 17 
of the Registration Act. Ifclause (c) is to be applied to rent, 
it makes no sense. By øroperty is meant something other than 
money, something measureable by money but not money itself. 

Benefit issuing out of land is benefit in favour of Saabos 
other than the owner. 

Reads definition of ‘lease’ in the Transfer of Property Act. 

[Jenkins C. J. Why do you say rent is payable under the lease ?] 

The rent appearing in the letter. 

[Jenkins C. J. Because it is a part of the lease.] 

Reads section 92 of the Evidence Act. 

The liability to registration is to be determined solely by 
the length of the term of-the tenancy created. There is no sec- 

‘tion which requires the consideration of the lease to be embodied 
in a registered document. 

[Jenkins C. J. See section 105 of the Transfer of Property Act.] 

The Privy Council said it was somewhat doubtful if the 
Premium has to be in the lease. Is it necessary to mention the 
premium in the instrument of lease, simply because in the 
definition of lease the premium is mentioned? Deed of sale 
need not mention the consideration already paid. By parity of 
reasoning, lease does not require the rent to be mentioned. 

There is nothing in the Act forbidding an unregistered writing 
to vary a yearly monetary term in a registered lease. 

Babu Narendra Nath Sett in reply. - C. A. V. 

The judgment of the Court was as follows : September, 5. 

` The questions referred for decision to the Full Bench have 
been framed as follows : 

(1) Has the case of Raja Durga Prosad Singh v. Rajendra 
Narain Bagchi (1), been correctly decided in so far as it deter- 
mines that a document, though not amounting to a lease, 
requires registration, if it be an agreement for reduction of rent 
under a previously existing registered lease. ; 

(2) Does a document which is not a lease but which varies 
the amount of rent to be paid under an existing registered lease as 


Lalit Mohan Ghose 


(1) (1909) 10 O. L. J. 870, 
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also the incidents of such payments, namely, the date of payment 
and consequences of default of payment require registration ? 

It is necessary to premise at the outset that the original 
lease in the case before the Court, dated the 25th July, 1896, 
and varied by a registered deed, dated the 22nd ‘December, 
1903, was compulsorily registrable under section 107 of the 
Transfer of Property Act and section 17(ď) of the Indian 
Registration Act. The answers to the questions propounded 
consequently depend upon the construction of these two sections. 
Section 107 of the Transfer of Property Act provides that a 
lease of immovable property from year to year or for any term 


` exceeding one year, or reserving a yearly rent, can be made 


only by ‘a registered instrument. The plain intent of the 
section is that all the essential incidents of a lease of this 
description must be embodied in one or more documents duly 
registered. It is not necessary to attempt, on the present 
occasion, an exhaustive enumeration of all the essential incidents 
of such a lease ; it is sufficient to hold that provisions about the 
amount of rent, the time of payment thereof, and the conse- 


‘quences of default, relate to essential incidents of the lease. 


This view receives support from the terms of section 105 of the 
Transfer of Property Act, and is involved in the decision of 
the Judicial Committee in Subramanian v. Arunachalam (1), 
The answers of the Full Bench to the questions referred are, 
therefore, as follows : 

(1) The case of Raja Durga Prosad Singh v. Rajendra 
Narain Bagchi (2), has been, for the reasons given here, correctly 
decided, in so far as it determines that a document embodying 
an agreement for reduction of rent under a previously existing 
lease registered as required by section 17(¢) of the Indian 
Registration Act, requires registration. 

(2) A document, which varies the amount of rent to be 
paid under an existing lease registered as required by section 17(d) 
of the Indian Registration Act, as also the incidents of such 
payments, namely, the date of payment and consequences of 
default of payment, requires registration. 

The case will be returned to the Division Bench, with this 
expression of opinion. The costs of the hearing before the Full 
Bench will abide the result of the appeal. 

A, T. M. Case referred to Division Bench. 


(1) (1902) L. R. 29 I. A. 138, I. L, R, 25 Mad. 603, 12 M, L. J. 479. 
(2) (1909) 10 ©. L. J. 570. 
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Before Sir Lawrence Fenkins, K. C. I. E, Chief Fustice, 
Mr. Fustice Woodroffe, Mr. Fustice Mookerjee, Mr. Fustice 
Carnduff and Mr. Fustice D. Chatterjee. 


KARTICK CHANDRA GHOSE AND OTHERS CIVIL. 
bi 1911, 
ASHUTOSH DHARA.* -~~ 
August, 16. 
Civil Procedure Code (Act XIV of 1882), Secs, 244, 278—Judgment-debtor in September, 5. 
possession as trustee—Personal deores against judg ment-debtor—* Parties = 
to suit.” 


If A in execution of a decree for money against B personally, attaches and 
proceeds to sell properties of which B alleges that he is in possession, not in his 
own right, but as shebait of a deity to whom the properties have been dedicated, 
an order passed on a claim preferred by B falls within section 278, and not under 
section 244 of the Code of Civil Procedure, as he claims in his capacity of 
shebait of a deity who is no party to the suit. 

Under section 244 of the Code of Civil Procedure, the question must arise 
between parties to the suit in which the decree was passed, 

Kuriyati v. Mayan (1) dissented from. * 

‘  Punchanun v, Rabia Bibi (2) explaincd. 


Appeal by the Objectors. 
Objection to execution of decree. 


The facts appear sufficiently from the Order of Reference. 

The case firs. came on for hearing before Mr. Justice 
Mookerjee and Mr. Justice Vincent who referred it to a Full 
Bench on the 25th August, 1909, by the following 

ORDER OF REFERENCE. 

On the zoth May 1907, one Ashutosh Dhara, respondent 
in this appeal, obtained, in the Court of the Subordinate Judge 
of Hooghly, a decree for money against Kartick Chandra Ghose 
and his two brothers, now appellants before this Court. On the 
4th June 1907, Ashutosh applied for execution of his decree. 
As certain properties had been attached before judgment, the 
Court directed the issue of sale proclamation and fixed the 13th 
August for sale. On the 7th August, the judgment-debtors 
presented a petition of objection under section 244 of the Civil 
Procedure Code of 1882, ia which they urged that the properties 
attached and intended to be sold were in their possession, not on 
their own account or as their own properties, but in trust for 
four idols in whose favour they had been dedicated by their 


* Full Bench Reference in Appeal from Appellate Urder No. 44 of 1908. 


(1) (1883) I. L. R. 7 Mad. 255. [This was dissented from in Sreeman 
Maha v, Sree Mahant Dossji, (1908) I. L. R. 32 Mad, 429 (441)—--Rep. ] 


(2) (1890) I. L. R. 17 Cale, 71L 
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ancestors under a deed of endowment executed on the 31st 
January 1883. The Subordinate Judge held that the ques- 
tion raised fell within the scope of section 278 and not 
section 244, and under the proviso to the former section, declined 
to make the investigation on the ground that the claim had 
been designedly and unnecessarily delayed. The sale then took 
place in due course on the 13th August, and the properties were 
purchased by the decree-holder. The judgment-debtors then 
appealed to the District Judge on the ground that the objection 
preferred by them fell within the scope of section 244, and that 
it should not have been summarily rejected without investigation. 


-The District Judge, however, held that the judgment-debtors 
_were the representatives, not of a party to the suit but of a deity 


who was not a party to the litigation. In this view, he held that 
the claim must be taken to have been preferred under section 278, 
and so affirmed the order of the Court of first instance. The 
present appeal is directed against the order of the District Judge. 
On behalf of the appellants reliance has been placed upon the 
cases of Beg Raj v. Sreemutty Kundali (1) and Fogendra Nath v. 
Gobinda Chandra (2) in support of the view that the objection 
raised falls within the scope of section 244, and reference has 
also been made to some observations in the case of Punchanun 
v. Rabia Bibi (3). On behalf of the respondent, reliance has 
been placed upon the cases of Roop Lal v. Bekant Meah (4), 
Bhajahari v. Ram Lal (5), Ram Krishna v. Mohunt Padma 
Charan (6) and Amar Chand v. Nant Gopal (7) in support of 
the view that the question raised is covered by section 278, and 
our attention has also been drawn to the case of Ramanathan v. 
Levvat (8) where a similar view was taken by a Full Bench 


of the Madras High Court. There isa clear conflict of judicial 


opinion upon this subject, and under the Rules of Court, we are 
bound to refer the matter for decision to a Full Bench. The 
question which we refer for decision may be formulated as 
follows : 

If A in execution of a decree for money against B personally 
attaches and proceeds to sell property, of which B alleges that he 
is in possession, not in his own right but as shebait of a deity to 
whom the properties have been dedicated, does the question raised 
fall within the scope of section 244 or 278 of the Code of 1882? 

Cl) (1902) 8 0. W. N 353. (5) (1901) 6 C. W. N. 63. 
(2) (1908) 12 0. W.EN. 310 (6) (1902) 6 C. W. N. 663. 


(3) (1890) J. D. B. 17 Cale. 71). (7) 11907) 12 C. W, N., 308. 
(4) (1888) I, L. R. 15 Calc. 437. (8) (1898) I. L, R 23 Mad. 195. 
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As the question arises in an appeal from an appellate order, the 
` -whole case must be referred for final decision by the Full Bench. 
The case now came on for hearing before the Full Bench. 

Babu Hara Kumar Mitter for the Appellants: The case 
comes under section 244 of the Code of Civil Procedure (Act XIV 
of 1882). 

[Mooxrrjze J.—Is this a question between the parties to 
the suit? What does the expression “ Parties” mean ?} 

t Party’ is equivalent to person and not fersona (capacity). 
The word is not defined. The party is a person on the record, 
not the capacity in which the person represents himself 


(persona ). 


The real point is the construction of section 278 of the. 


Code of Civil Procedure. Whether section 278 provides for 
an adjudication of the question as to the liability to attachment. 
and whether it enables a person to put in a claim or objection 
to the attachment in the interest of another person? This 


section does not say “in the manner as if it was between the | 


parties” but “with the like power.” If the claim is dona fide, 
it will refuse ; if not, it will not investigate the claim at all, 
If the judgment-debtor raises a jus tertii, section 244 is applicable. 

(MooxerJEE J.— What effect would you attribute to the 
words * being in possession of &c." in section 280 ?] 

If a person has a different capacity, there is no reason why 
the objection should be taken as confined to ome capacity and 
not the other. Here the objection was by the judgment-debtor 
gua judgment-debtor, There is no suggestion that the objec- 
tion was made by the judgment-debtor as shebazt, The question 
is not whether the objection is by the shedazt (such a question 
comes under section 244) but whether in execution A has attached 
property of B, the judgment-debtor ; B alleges that the property 
belongs to another person and he is the trustee. 

Section 278 does not contemplate a case of an objection by a 
person whether he is a party or not. The objection here is in 
the interest of a third person. The section does not contemplate 
a case of an adjudication as to the liability to attachment. 
Section 279 says; " he had some interest.” What would be sold 
would be the right, title and interest of the judgment-debtor. 

Section 280 confines the investigation to the date of the 
attachment and not earlier, and the fact of the possession is to 
be looked into. i 


[MooxerjeE J.—Does not section 280 show the question 
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to be investigated, by the use of the words “releasing from 
attachment.” The Court has to consider whether the property 
is liable to attachment.] 

No, only if the claim is dona fide or not. See the proviso 
to section 278. Compare section 331. *'In the same manner and 
with the like power,” “ force ofa decree” and “ right of appeal.” 
Refers to Nga Tha Tah v. Burn (1). There is no change, so 
far as the present question goes. 

The case of Kurzyali v. Mayan (2) is in point. This case 
was approved by the Privy Council in Prosunno Ki umar Sanyal v. 
Kali Das Sanyal (3). 

[Jenkins C. J——Where is the two-fold capacity in the case of 
Kurtyalt (2).] 

Babus Baidya Nath Dutt and Tarini Das Banerjee for 
the Respondent were not called upon. Cc. A. Ve. 

The judgment of the Court was as follows: 

The question referred for decision to the Full Bench has 
been formulated in the following terms : 

If Ain execution of a decree for money against B personally, 
attaches and proceeds to sell properties of which B alleges that 
he is in possession, not in his own right, but as shebait of a 
deity to whom the properties have been dedicated, does the 
question raised fall within the scope of section 244 or 278 of the 
Code of 1882? 

In order that a question may be determined under sec- 
tion 244, it must arise between the parties to the suit in which 
the decree was passed. The question sought to be raised is not 
of this description, because, while B is a party to the suit in his 
personal capacity, the claim is advanced by him in his capacity 
of shebait of a deity who is not a party to the suit, 

In the opinion of the Full Bench, therefore, the question 
raised does not fall within the scope of section 244. On the 
other hand, it falls within the scope of section 278 read with 
section 280. 

It has been argued, however, that this view is contrary to two 
decisions which are binding upon the Full Bench, namely 
Kuriyali v. Mayan (2) and Punchanun v. Rabia Bibi (4). 
The first decision, no doubt, involves by implication the view 
that the question raised falls within the scope of section 244, 


(1) (1868) 11 W. R. F B. 8, 2B. L. R. F, B. 91. 
(2) (1888) 1 L. R. 7 Mad, 956. 

- (3) (1892) I. L. R. 19 Calc. 683 (689.) 

(4) (1890) I, L. R, 17 Calc. 711, 


Vou. XIV.) HIGH COURT. 


but it is not binding upon this Court ; it was approved by the 
Jadicial Committee in Prosunno Kumar v. Kali Das (1), upon 
an entirely different point, namely, that section 244 does not 
cease to be applicable to proceedings in execution merely because 
the execution purchaser is a stranger to the suit. The decision 
in Punchanun v. Rabia Bibi (2), is by a Full Bench of this 
Court, and is binding till overruled by Special Bench. It does 
not, however, decide the question now in controversy, but 
merely deals with the converse question. l 

The result is that the appeal to the District Judge as also 
the appeal to this Court must be deemed incompetent. The 
appeal is, therefore, dismissed with costs of the hearing before 
the Division Bench and the Full Bench. 
A T. M. Appeal dismissed. 


(1) (1892) I. L, R. 19 Cale, 683. (2) (1890) I. L. R. 17 Calc. 711. 





Before Sir Lawrence Fenkins, K.C.L.E., Chief Fustice, 
Mr. Fustice Woodroffe, Mr. Fustice Mookerzee, 
Mr. Fustice Carnduff and Mr. Fustice 
D. Chatterjee. 


EMPEROR ON THE COMPLAINT OF PROSONNO DUTTA 
V. 
ABBAS AND OTHERS.* 


Criminal Procedure Code (Act F of 1905), Secs. 107, 145—Disvute concerning 
land likely to cause a breach of peace— Magistrate's jurisdiction under 
section 107— Wagistrute, when can act under section 145, after proceedings 
taken under section 107—Magistrate, competency of, to act under 
sectivn 107. 


The fact that there is a dispute concerning land likely to cause a breach 
of the peace does not deprive a Magistrate of jurisdiction under section 107 
of the Code ot Criminal Procedure, when he is informed that any person is 
likely to commit a breach of the peace or disturb the public tranquility, or 
to do any wrongful act that may probabiy occasion a breach of the peace or 
disturb the publio tranquility. 

Whether after proceeding under section 107 of the Code of Criminal 
Procedure it will be proper for a Magistrate to act under section 145 of the 
said + ode depends on the circumstances of each oase. 

The competence of the Magistrate to proceed under section 107 of the 
Code of Criminal Procedure against ‘persons notin possession, depends upon 
whether as against those persons the conditions specified in the section have 
‘been established, 


* Full Bench Referenee in Criminal Revision No. 198 of 1909, 
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‘Application for Revision by the Accused. 
` Application by First Patty under section 107 of the Code 
of Criminal Procedure to bind down Second Party. 


The material facts appear from the Order of Reference. ` 
The Rule first came on hearing before Mr. Justice Caspersz 
and Mr, Justice Ryves who referred it to a Full Bench on the 
27th April, 1909, by the following 
ORDER OF REFERENCE. 


- This is a rule calling-upon the District Magistrate of Dacca 


-to show cause why the order of the Deputy Magistrate, dated 
the 23rd September 1908, binding down the petitioners to keep 


the peace, which order was confirmed by the Additional District 
Magistrate on the 24th November 1908, should not be set 
aside in accordance with the principles laid down in the case of 
Balazit Singh v. Bhoju Ghose (1). > i 

The petitioners are the members of the second party in a 
certain dispute for land, and the finding of both the lower 
Courts is that the land is in the possession of the first party, 
and, in this view of the matter, the petitioners have been bound 
down to keep the peace. ; 

The Additional District Magistrate observes, “ The peti- . 
tioners’ contention that section 107, Criminal Procedure Code, 
was inapplicable, as the subject matter of the dispute was land, 
is of no weight: no doubt, the matter could have been more 
satisfactorily settled by proceedings under section 145, Criminal 
Procedure Code, but the lower Court was in no way acting 
improperly in taking proceedings under section 107, Criminal 
Procedure Code. The only important ground of objection is 
the question whether the evidence before the lower Court was 
sufficient to justify the order complained against.” 

On these facts we think that, if the case cited in the rule 
Balajit Singh v. Bhoju Ghose (1) was correctly decided, the 
order under section 107, Criminal Procedure Code, cannot be 
sustained. In that case there was a dispute relating to the 
possession of a ja/kar, and the Magistrate passed an order direct- 
ing Balajit Singh and others of the second party to execute 
bonds to keep the peace. Those persons moved the District 
Magistrate, but he refused to interfere. Thereupon, a Rule was 
obtained from this Court, and the matter was argued by learned 
Counsel on both sides. The learned Judges (Mitra and 


(1) (1907) I. L. R. 85 Cale, 117, 6 €. L. J. 697, 
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Fletcher, FF.) relying upon an earlier decision, in the case 
of Dolegobind Chowdhry v. Dhanu Khan (1), set aside the order 
binding down the second party. They observed as follows: 

“ Looking to the words used in section 107 and in section 
145, we have no doubt that the proper course for the Magistrate 
in a case like this was to proceed under section 145 of the 
Code. The words in section 145 are mandatory. That section 
says :——“’ Whenever a Magistrate of the District . . . is satisfied, 
from a police report or other information, that a dispute likely 
to cause a breach of the peace exists concerning any land or 
water .. . he skall make an order in writing, etc., etc. Section 
107 contains words which are discretionary, the Magistrate may 
institute proceedings binding down either of the parties.” In 
that view of the matter, the Court set aside the order under 
section 107, Criminal Procedure Code, and left it to the Magis- 
trate, if he thought it necessary, that is to say, if there was 
still a likelihood of a breach of the peace, to draw up proceedings 
under section 145 of the Code. 

It will be observed that Mitra and Fletcher, JJ., did not 
refer to.any of the other cases cited by the learned Counsel 
in the course of their arguments. These we proceed to notice, 


‘In Sheora7 Roy v. Chatter Roy (2), Rampini and Mookerjee, JJ i 
held that—“ Where a dispute relating to possession of land 
is likely to cause a breach of the peace, a Magistrate has a 
discretion to proceed either under section 107 or under sections 
144 and 145 of the Criminal Procedure Code.” A similar view 
had been adopted in the case of zz the matter of the petition of 
Ekram Singh (3). There Mr. Justice Prinsep, in delivering 
the judgment of the Court, observed— We find ourselves 
unable to pass any order on this application because we are not 
competent to direct proceedings to be taken under section 145, 
‘and this is the object that the petitioner has in view.” And the 
learned Judge agreed with the District Magistrate that the case 
was not a case for section 145, Criminal Procedure Code, only, 
and that where both parties contemplate a breach of the peace, 
it may be necessary to bind them both down. Onthe other 
hand, the same learned Judge, sitting with Mr. Justice ‘Wilkins, 
in the case of Bejoy Singha Neogi v. Empress (4), set aside an 
order requiring security from the parties to a dispute for land, 
and expressed -the opinion that the proper course for the 


(Ð (1897) I. L. R. 25 Cale. 559. (3) (1899) 3 C. W. N 297. 
(2) (1905) I. L, R, 32 Cale. 966... (4) (1899) 3 OL W. N. 468, 
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CBIMINAĻ, Magistrate to have taken was to have instituted proceedings 
1911, under section 145. 
Taperor In the next vase, that relied upon by Mitra and Fletcher, JJ., 
cee in the case of Balajit Singh v. Bhoju Ghose, we mean, the 
as, . 
— case of Dolegobind Chowdhry v. Dhanu Khan, (1), the ratio, 


decidendt was that the order under section 107 had the 
evident effect of binding down only one ofthe paries to the 
dispute, leaving the orher party free without any adjudica- 
tion upon the question as to which of the parties was in 
possession. It does not appear whether, in the case of Balajit 
Singh v. Bhoju Ghose (2), there had been any adjudication as 
to the possession of the ja/kar, and whether that adjudication 
was in favour of the first party who were of bound down under 
section 107. But it would appear that the rights of the 
respective parties to the ja/kar had been gone into on the basis 
of the numerous documents filed. If we are correct in this 
surmise, the case of Dolegobind Chowdhry v. Dhanu Khan (1), 
is not an authority for the proposition enunciated in the case 
of Balajit Singh v. Bhoju Ghose (2). 


The next case is that of Bidhu Bhusan Chatterji v. Annoda 
Churn Kanangui (3), which, also, follows the case of Dolegobind. 
Chowdhry v. Dhanu Khan (1). But we observe that here also 
the question of possession was gone into by the Magistrate and 
was decided against the second party who were accordingly 
bound down under section 107, Criminal Procedure Code, 

In Balai Mahto v. Nobin Manjhi (4), Stevens and 
Harington, JJ., without’ referring to any of the authorities, held, on 
general principles, that when “ the apprehension of a breach of the 
peace was contingent upon the attempt on either side to 
exercise acts of possession in the disputed land, that would have 
been very good ground for establishing possession of one party 
or the other,” Consequently, the order binding down both the - 
parties to keep the peace was set aside, though the Magistrate 
was given liberty to take fresh proceedings according to law. 

The next case to which we shall refer is King Emperor v, 
Basiruddin Mollah (5), which was refered to by Mr. Justice 
Fletcher- in the course of the arguments in Balajit Singh v. 
Bhaju Ghose (2). There was a difference of opinion between the’ 
learned Judges in that case and the judgmentof Mr. Justice 
Banerjee, the third Judge who agreed with Mr. Justice Harington, 


(1) (1897) I. L. R. 25 Calo 559 (3 1992.60 W N 883. 
(2) (1907) I. L. R. 35 Cale. 117. (£) (1902) 7 0. W. N. 29, 
(5) (1903) 7 U. W, N, 746. : 


~ 
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was to the following effect :—“ After going through the papers, I 
am of opinion that, although the mere fact of a dispute likely to lead 
to a breach of :h: oeace ne ng a disou’e relating to the possession 
of land may not be sufficient to preclude the Magistrate from 
taking proceedings under section 197 of the Code of Criminal 
Procedure, and to confine his action to a proceeding under 
section 148, yet, having regard to the facts found by the Deputy 
Magistrate in this case, it cannot be said that a case sufficient 
for the taking of security under section 107 has been established.” 
In the opinion of Mr. Justice Brett, on the point of law with 


which we are now dealing, the Magistrate is not deprived of `’ 


jurisdiction under section 107, Criminal Procedure Code, in a 
case in which a dispute 1s hkely to cause a breacn of the peace 
rela ing to land. 

The learned Judges in Balajit Singh v. Bhoju Ghose (1), 
relied on the wording of the two sections 145 ani 107 ; but, with 
the greatest respect for their opinion, we are unable to appreciate 
the distinction that they draw. Section 145 1s so far mandatory, 
that, when a M gistrate is satisfied that a dispute likely to cause 
a breach of the peace exists concerning any land, he shal make 
an order in writing. That describes the procedure he must 
invariably adopt ; but, in our opinion, it does not lay down any 
-hard and fast rule that, when he is-so satisfied, he must take 
action under the one section and not under the other. 

In this conclusion, we are supported by the case of Sheoraj 
Roy v. Chatter Roy (2), where the learned Judges (Rampini and 
Mookerjee, JJ.) pointed out that the case of Aing-Emperor v. 
Basiruddin Mollah (3), had practically overruled the case of 
Saroda Prosad Singh v. Emperor (4). 

Considerable difficulty would arise if it were held that the 
proceedings must of necessity be taken under section 145 where 
the dispute concerns land. This may be inferred from the 
circumstances mentioned in the case of Makhan Lal Roy ~v. 
Barada Kanta Roy(s). Ic was there said that “ proceedings 
under section 145, Criminal Procedure Code, cannot be instituted 
with respect to a dispute between two parties having joint rights 
to the land in dispute, each claiming exclusive possession 
thereof ;"’. and it was held that, in such a case, the proper 
procedure was to bind down both the parties under section 107, 

(D) (1907) T L. R 35 Calo 117. 
(2. 11905); I L. R 32 tale 966, 10 0. W., N. 288. 


(3) (1903) 70 W. N. 746 (4 «1902, 70. W. N. 142, 
(5) (1906) 11 O, W. N, 612, 
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Criminal Procedure Code. But if the decision in Balajit Singh 
v. Bhoju Ghose (1) is good law, then the order passed in the case 
of Makhan Lal Roy v. Barada Kanta Roy (2) is clearly wrong, 
because section 107, Criminal Procedure Code, has no application 
where a dispute likely to cause a breach of the peace is likely 
to arise out of the holding of land. 

We do not think that the Legislature intended to deprive 
a Magistrate of all power to bind down the parties, or one of 
them, to keep the peace in regard to those numerous land 
disputes where the parties are likely to fight over possession or the 
incidents of possession of land in which they have joint interests. 

Upon a review of the authorities, we are unable to follow 
the case of Balajit Singh v. Bhoju Ghose (1); and, in the 
conflict of decisions, we think it necessary, and this course will 
also be very convenient for the guidance of the Mofussil officers, 
to refer the questions involved to a Full Bench of this Court. 

The three points upon which we would invite the opinion 
of the Full Bench are these :— . 

Firstly, if there is a dispute likely to cause a breach of the 
peace concerning land, is the Magistrate bound to take action 
under section 145, Criminal Procedure Code, or is he at liberty 
to proceed under section 107, either exclusively, or in addition 
to proceedings under section 145? 

Secondly, in the circumstances mentioned, is it competent 
to the Magistrate, in taking action under section 107, Criminal 
Procedure Code, only, to bind down the members of that party 
which, upon a summary adjudication as to possession, he finds 
are zoć in possession of the subject of dispute? and 

Thirdly, was the case of Balajit Singh v. Bhoju Ghose (1), 
correctly decided ? - 

Notice will be issued to the opposite party in this Rule before 
the hearing of the reference. 

‘Babu Harendra Narayan Mitter for the Petitioner. With 
reference to the first question, the first part of it as framed, is 
somewhat broadly expressed. The words " where the section 145 
is applicable ” are to be added after “ Criminal Procedure Code ;” 
because there are cases that show that section 145 is not 
exhaustive ; eg. as where there is a dispute between co-sharers, 
I do not take the extreme position that in every case of dispute 
regarding immovable property the Magistrate is bound to proceed 
under section 145. 


(Œ) (1907) I. L, R. 35 Cale.117, (2) (1906) 11 C. W. N, 512. 
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[Jenxins C. J.—May not the Magistrate proceed under CRIMINAL, 


section 107, if he is satisfied that there is likely to happen a 1911. 
breach of the peace and is he not entitled when the breach is- fmaperor 
concerning land? I understand your contention is—when there ` An 


is a likelihood of a breach of the peace concerning land, the = 
Magistrate's power under section 107 is paralysed.] 

Yes. He cannot act under section 107. 

[CaRNDUFF J.—If he cannot proceed under section 145, he 
cannot proceed under section 107.] 

Part IV of the Criminal Procedure Code deals with preven- 
tion of offences and Part VI, as it ought to, with bringing 
offenders to justice. Chapter VIII deals with security for keeping 
the peace and good behaviour. (A) deals with security for 
keeping the peace on conviction and (B) deals with security for 
keeping the peace in other cases. The object of drawing 
attention to this is that in Part IV in the Sixth Chapter the 
Legislature has laid down preventive measures to be adopted in 
several matters. The main object is the prevention of offences 
and the Legislature has laid down several methods of attaining 
that object. Chapter X deals with ‘ Public Nuisances.’ Chapter 
XI consists of a single section, v#3., section 144, which deals with 
cases of urgent nuisances. Then comes Chapter XII ; the heading 
refers to ‘Dispute as to immovable property.’ It suspends 
the civil rights of the parties by an adjudication by the Court., 

The word ‘shall’ in section 145 only creates a judicial duty. 
I will not contend it is mandatory, Having regard to all circums- 
tances the Magistrate ought to proceed under section 145 
irrespective of the word ‘ shall.’ 

As to section 107, it is said the powers will be co-extensive. 
The intent of the Legislature was that section 107 ought not to 
apply to a case which was covered by section 145. Reads 
section 107, clause (a). Observe the expression “ Wrongful act.” 
Wrongful was not in the previous Acts. In consequence of the 
decision in Kashi Chunder v. Hurkishore (1), the word ‘wrongful’ 

. Was inserted in the Act in section 107. So section 107 provides 
a certain method—taking security—for restraining a man from 
committing a breach of the peace. ‘ Wrongful’ means unlawful, 
It was never intended that a man should be restrained from 
exercising his rzght of property. 

[JENKINS C. J.—What is there in section 145 which forbids 
action under section 107 ?]. 


(1) 1873) 19 W. R. Cr. 47. 
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It is a specific provision for a specific matter ; so the general 


Section cannot apply. 
[Mook ‘RJEE J.—The special provision excludes the general 
only if the two are inconsistent; Axo. Baker (1) per Bramwell, B.] 
- [Jenxins C. J.—We are only concerned with breach of peace, 
What would be the more effective way—bpinding him down or 
holding an enquiry ?]. 

See proviso to paragraph 4 of section 145. The Legislature 
was alive to the situation and provided for emergency. The 
Magistrate is to make a summary adjudication to be followed 
up by a summary order. It is an effective order. Person in 
possession is to be maintained in possession. This is more effective 
and it has been considered to be so from the time of the Regula- 
tion (XLIX of 1793). 

If the test to be applied—which of the methods is to be 
applied, section 145 is the more effective. If both sides are bound 
down, the rights of parties are practically suspended. That 
would be a very unfair result. 

The following cases were referred to in argument: Queen v. 
Mohesh (2), Dolegobind v, Dhanu (3), Driver v. Queen- Hmpress '4,) 
In the matter of Ekram Singh (S), Befoy Singha Neogi v. 
Empress (6), Sidhu Bhusan v. Annoda (7+, Balai v. Nobsn (8), 


Saroda v. Emperor (9), King-Emperor v, Basiruddin (10), Fafar | 


v. Faribullah (11), Emperor v. Debendra (12), Sheoraj v~. 
Chatter (13), Baisnab Das v. Emperor (14), Balajit v. Bhoju (15), 
Mahadeo v. Bisu (16), Emperor v. Ram Baran (17), Debi 
Prosad v. Sheodat Rat (18) and Belugal Ramacharlu v, 
Emperor (19). . 
There is a practical inconvenience in applying section 107. 
(Jenkins C. J,—Tne words are “who is likely to commit the 
breach of the peace.” ] CG. A. V. 
The judgment of the Court was as follows: 
There is ın our opimen no conflict between sections 107 and 
145 of the Criminal Procedure Code, so that the fact that tnere is 


a dispute concerning land likely to cause a breach of the peace - 


(lh (1858) 2 H. & N 219. ; (7) (1902 6 ©. W. N. 883. 

(2) 1875; 24 W. R Cr. 67. (8) 1902 70 W N.29 

(3; +1897, L. L R, 25 Cale. 559. 9 .1904,7 G W.N 142, 

44 1s98 I. L R 25: ale 798. G0: 11908 70 W N “746 

(6) 1899: 3 o. W. N. 297. (il) (1905.90. W N 55l. 
(6) «1899, 3G. W N 463 O2 .1904. 16. L J. 632. 

g 133 1905 I. L R 82 Calo 966,100, W N 28. 
(14) 1908 120. W.N 606 ui? +1906 I L.R 28 All 406. 
(Hy (1907 I L. R 85 Cale 717 (18) 190711 L R 80 All 41. 


(16) (1903) I. L. R. 25 AD, 587°(540), (19) (1902) 1. L. R, 26 Mad, 471, 
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does not deprive a Magistrate of jurisdiction under section 107 of 
the Criminal Procedure Code, where he is informed that any 
person is likely to commit a breach of the peace or disturb 
the public tranquillity, or to do any wrongful act that may 
probably occassion a breach of the peace or disturb the public 
tranquillity. 


Whether after proceeding under section 107 of the Criminal 


Procedure Code, it will be proper for a Magistrate to act under 
section 145 of the Criminal Procedure Code must depend on 
the circumstances of each case as it arises. It may be that after an 


order under section 107 no likelihood of a breach of the peace. 


would continue. , 
The competence of the Magistrate to proceed under 

section r107 of the Criminal Procedure Code against persons not 

in possession must depend upon whether as against those persons 

the conditions specified in the section have been established. 

A, T. M. & A.N. R. G. 


Before Sir Lawrence Fenkins, K. C. T. E., Chief Fustice, 
Mr. Fustice Woodroffe, Mr. Fustice Mookerjee, 
Mr. Fustice Carnduff and Mr. Fustice 
D. Chatterjee. 
MEHI SINGH 
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: ” MANGAL KHANDU anp oTHERS.* 
Qompensation—Appellate Court—Criminal Procedure Code (Act F of 1898), 
Secs. 250, 423(1)(a)—‘ Consequential or incidental order.’ 

An appellate Court cannot order compensation suoh ag is contemplated 
by section 250 of the Code of (rimina) Procedure. i 

The phrase “ make any consequential or incidental order that may be just 
or proper” in geotion 423(1){d) of the Criminal Procedure Code, does not 
embrace any and every ancillary order which is capable of being described as 
“ consequential or incidental.” 

- Application for Revision by the complainant. 


The petitioner lodged a complaint under sectoins 379 and 372 
of the Indian Penal Code against three persons who were convicted 
before a Deputy Magistrate. On appeal to a Joint Magistrate the 
convictions were set aside, and the appellate Court found the case 
entirely false and called on the petitioner to shew cause why he 


should not pay compensation to each of the three accused under 


section 250 of the Code of Criminal Procedure. No cause being. 


shown, the order to pay compensation was made absolute, 
The Rule first come on for hearing before Mr .Justice Stephen 


* Full Bench Reference in Criminal Revision No, 1438 of 1909, 
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CRIMINAL and Mr. Justice Carnduff who referred it to a Full Bench on the 
1911, 3rd February 1910 by the following. 
Mehi Sing a ORDER OF REFERENCE. 
i: ; 
Mangal -K:handu. The petitioner before us lodged a complaint under sec- 


tions 379 and 379/114 of the Indian Penal Code against three 
persons, who were convicted before a Deputy Magistrate. On’, 
appeal to a Joint Magistrate the convictions were set aside, and 
the appellate Court found the case entirely false and called on- 
the petitioner to show cause why he should not pay Rs. 25. 
compensation to each of the appellants under section 250 of the 
Criminal Procedure Code. No cause being shown, the order to 
pay compensation was made absolute. A motion to set aside 
this order was rejected by the District Magistrate. We have 
issued arule to show cause why the order for compensation 
should ‘not be set aside on the ground that the Court had no 
jurisdiction to make an order on appeal granting compensation. 

The question we wish to refer is, has an appellate Court’ 
power to order compensation under section 250 of the Criminal 
Procedure Code ? 


The question turns on the construction of sections 250 and 

423 of the Code. The former, as far as it is relevant, runs as 

à follows :—" If in any case instituted by complaint or upon 
.information given to a Police Officer or to a Magistrate a person 
is accused before a Magistrate of any offence triable by a 

Magistrate, and the Magistrate by whom the case is heard dis- 
charges or acquits the accused and is satisfied that the accusation 

against him was frivolous or vexatious, the Magistrate may in 

his-discretion direct the complainant to pay compensation to the 

accused.” But, before making such direction, “the Magistrate 

is to (a) record and consider any objection which the complainant ' 

may urge” ; (b) and if he directs compensation “ state in writing, 

in his order of dischrrge.or acquittal, his reasons for awarding 

compensation”; and by sub-section (3) a complainant who has 

been ordered by a Magistraté of the second or third class to pay 

compensation, may appeal from that order as if he had been con- 

victed on a trial held by such Magistrate On the terms of this 

section there can be no doubt that the only person who has power 

to award compensation under it is the Magistrate by whom the 
case is heard, But it is contended that this power is conferred 

on the appellate Court by section 423(1)(@) of?the Code. This 

‘section enables. an appellate Court to take certain steps in cases 
of (a) acquittals, (6) convictions and (c) other orders, and (æ) ot 


Von XIV) HIGH COURT: ° 


t make any amendment or any other consequential or incidental 
order that may be just or proper.” -The question is whether 
the order of the appellate Court in this case is “consequential ”™ 
“as it is not suggested that it is “incidental,” a term which seems 

to exclude any final order. It has been held by the High Court 
of Allahabad that itis not consequential, see Balli Pande v. 

‘Chittan (1): and by this Court in the recently reported case of 
Kast Singh v. Tufani Dhanuk (2), that it is. The difference of 
opinion depends largely on first impression, as the only authority 
referred to by either Court is a passage in Sir Henrý Prinsep’s 
edition of the Criminal Procedure Code in a note to section 250, 
at page 250 of the 13th edition, which seems to us, as we ‘gather 
that it did to Stanley, C. J., to be carefully framed so a: to raise 

the question but not to express any opinion as to its proper 
answer. Under these circumstances and looking at sections 250 
and 423 only, we agree rather with the Allahabad decision than 
with that of this Court. Primarily we should suppose a con- 
sequential order tò be an order that is the necessary consequence 
of the Court’s decision, as an order that an appellant whose 
conviction is set aside should be discharged from his bail bond, 
or that any part ofa fine imposed on him should be repaid : and 
we incline to suppose that an order which depends on the 
consideration of a question that has- not been previously con- 
sidered is not within the terms-of section 423. We are the more 
inclined to take this view on consideration of section 106(3), 
which is referred to by the Judges in this Court in the case 
above cited as an example of the policy of the present Code of 
enlarging the powers of the appellate Court. That eriactment 
expressly enables the appellate Court to’ bind a person -down 
under section 106, This seems to show that an order to this 
effect is not a consequential order under section. 423; and a 
. power to bind down seems to be very much on the same footing 
as a power to avoid compensation to an accused person. 

It has been argued before us that ifthe appellate Court hag 
power to award compensation under section 250, the person 
against whom such order is made loses some of the safeguards 
provided by that section. In the first place, it is said that the 
provisions of section 250(1)(@) would not apply to the appellate 
Court, so that that Court could not be obliged to record or 
consider objections which the complainant might have been in a 
position to urge against the making of the order. In the second 
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CRIMINAL, place, if payment of compensation is directed by a second or 
1911, third class Magistrate the complainant cannot, if he cares to 
Mehi Singh appeal, be made to pay compensation unless there are two decisions 
v. against him ; whereas, if compensation is di i 
Mangal Khandu, g ; i pensation is directed in the first 
m instance by an appellate Court, there is only one. Neither of 


these arguments seems to us to carry any weight. On the other 
hand, in the present case it is no doubt " inconvenient,” to 
borrow a phrase from Stanley, C. J., that, where one tribunal 
has found a charge to be proved beyond all reasonable doubt, 
another should find it to be not only false, but frivolous and 
vexatious. 

We regard the matter, however, as one of the first impression, 
subject to the views expressed in the two decisions we have men- 
tioned, and the indication given in section 106(3) of the'meaning 
to be attached to the word “ consequential” in section 423. 

We, therefore, refer the above-mentioned question to a Full 
Bench of this Court, If the answer is Yes, the rule in this case 
will be discharged. Ifit is No, the rule will be made absolute, 
the order set aside, and any money paid under the order and in 
the hands of lower Court must be refunded. i 

The case then came on for hearing before the Full Bench. 

August, 16, Babu Karunamoy Bosu for the Petitioner, The question is- 
whether section 423(1)(¢@) covers the power undef section 250 
of the Code of Criminal Procedure. 

[Jenkins C. J.—As a general principle, has not the Court of 
appeal power to make the order which the original Court ought 
to have made ?}. 

The powers of the appellate Court are limited by section 423. 

“What is meant by ‘consequential or incidential į order’ in 
section 423(1)(a)? An order under section 250 is not a conse- 
guential or incidental in connection with an order acquitting 
or convicting the accused. 

[Jenxins C. J.—What then is the error under section 250 if 
not consequential ?]. 

It involves a fresh judicial proceeding and a fresh exercise 
of the judicial mind. 

[Jenkins C. J.—But is that the meaning of comseguential? 
Is not consequential that which arises, not immediately following, 
but as the result of, another order? Do you say that an order 
under section 250 is incapable of description ? ] 

Section 250 ought to have been put in section 423 as 
section 106 is. The general power under section 423 (I) (a) 
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may fit in section 106 clause (3). If section 106, clause (3) 
were not there, it would not have sufficed. Under section 250 
the Magistrate is bound to adopt a fresh judicial proceeding, 

[CHATTERJEE J—In section 106, the party is present in 
appellate Court, whereas in section 250 the informer or com- 
plainant has to be served with fresh notice.] 

Yes. 

[Jenkins C. J.—Why is the appellate Court peculiarly in- 
capable of deciding that point ? J. 

Suppose the first Court acquits the accused and the 
appellate Court convicts him. Jt will be doubly vexatious. 

[Jenkins C. J.—My difficulty is in seeing that this order is 
not consequential or incidental. Incidental order is one which 
occurs in conjunction with another order.] 

Or is equivalent to an order following as an incident to 
the primary order. Order for compensation does not flow 
out of the order of acquittal. Jucddent connotes necessary 
incident (Wharton, Law Lexicon), 

[Jenkins C. J.—The question is how far are we to say that 
the Court has no judicial, but how far is it desirable or undesir- 
~ able ? ] 

Hence it is to be seen, what are the general powers of an 
appellate Court ? 

[Jenkins C. J.—The function of an appellate Court is to 
pass the order which the lower Court ought to have passed.] 

Not so wide. It is not co-extensive with that of the lower 
Court. It is remedial. What is the necessity of detailing the 
powers in section 423 ? 

[Wooprorre J.—Your contention is—If you bring a vexa- 
tious case against a man, then you are entitled to take your 
stand on a wrong decision of a Court.] 

The very fact of there being two contrary orders, one in 
my favour and another against me, shows that it could not 
have been vexatious or frivolous. 

Order cancelling a bail bond on acquittal by appellate 
Court would be consequential or incidental order. 

In section 522 the word used is ‘Court’ but in section 250 
it is ‘ Magistrate.’ 

[Jenxins C. J.—The order under section 545 is not an order 
by virtue of section 423 (1) (£) but by virtue of that section 
itself] 

Incidental orders may be orders passed pending final decision. 
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Consequential order would be order following from the principal 
as a consequence. 

[Jenkins C. J.—As a necessary result.] 

If the matter is so doubtful, why should I not get the 
benefit of the doubt. As regards fine, Í am in the position of 
an accused. ; 

Here the order is by an appellate Court. I have therefore , 
no right of appeal against it. There are two opposing decisions. 
There were the considerations which induced the Legislature 
not to insert section 250 specifically in section 423 (1) (a), (as 
it did section 106). 

[MooxERJEE J.—How does the matter come to the Full 
Bench? Is there a conflict of decisions ? ] ` 

There is. 


[Mooxerjze J.—But surely a conflict of decisions with 
Allahabad will not justify a reference to Full Bench.] 

Kasi Singh v. Tufani Dhanuk (1) is against me, Thé 
referring Judges were in ray favour. I rely on Prinsep’s Criminal 
Procedure Code (12th Ed.) j 

Before the amendment of section 423, the rulings were all 
in my favour. The difficulty arose from the insertion of 
clause (2) Balli Pande v. Chittan (2) is in my favour. 

[Jenkins C. J.—Suppose a Magistrate acquits a man and 
makes an order under section 250 against the prosecutor, Then 
there is an appeal. The result is that the accused is convicted. 


‘Do you say that the appellate Court has not-the power to set 


aside the order under section 250 ? | 

The appellate Court has that power. 

[Jenxins C. J.—How ?]. 

Here it would be a consequential order. The very fact of 
reversal shows that the complaint was not vexatious. No fresh 
proceeding would be necessary. 

Appellate Court’s jurisdiction is not to do positive acts as to 
initiation proceedings or to take up matters, but only to undo 
orders which would work injustice. In England only the Kings 
Bench Division by express statute [Judicature Act, 1894, 54 
and §5 Vict] is authorised to pass such orders asthe lower Court 
ought to have passed ; not so in India. 

Section 423 (1) (#4) was never intended to increase the 
powers of the appellate Court. 

[CarnpurF J.—Then it is not necessary. ] 

a) (1909) 14 0. W. N. 212.- (2) (1906) I. L. B. 28 All, 625, 
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No, but to avoid any possible argument that section 423 
might clash with section 106(3) by reason of an absence of 
intention of such in section 423. Both sections 106(3) and 
423 (1) (d) are necessary. CA V 

The judgment of the Court was as follows : 

The question referred to the Full Bench is whether an 
appellate Court can order compensation such as is contemplated 
by section 250 of the Code of Criminal Procedure, 1898, 

Section 250, being confined by its terms to the -Courts of 
Magistrates trying cases in the first instan ce, does not confer the 
requisite power. But it is suggested that clause (d) of 
section 423(1) does, 

Section 423(1), which defines the powers of an appellate 
Court in disposing of an appeal, begins by setting forth those 
powers in precise terms, and concludes with clause (d), which 
enables it to “ make any consequential or incidental order that 
may be just or proper.” : 

Now, in a criminal Court, this phrase cannot be: construed 
‘so lioerally as to embrace any and every ancillary order which is 
capable of being described as “ consequential or incidental.” 
_ Otherwise an appellate Court, affirming, for instance, a conviction 


of kidnapping of a woman, might add, and enforce, a direction: 


that the offender should pay her, by way of maintenance, 
a monthly allowance. This can hardly be. 

It would seem, therefore, that “ consequential or incidental ue 
orders, within the purview of the provision, must fall under one 
or other of two heads. : 

irst, there are orders which folllow as a matter of course, 
b:ing the necessary complements to the main orders passed 
without which the latter would be incomplete or ineffective. 
Sach are directions as to the refund of fines realised froni 
acquitted appellants, or, on the reversal of acquittals, as to the 
restoration of compensation paid under section 250; and for 
them no separate authority is needed. 

Secondly, there are orders which, though ancillary in character, 
require more than the support of a criminal Court's inherent 

‘jurisdiction, and could not be passed without express authority. 

An order mulcting a complainant to compensate an accused 
for having been frivolously or vexatiously charged seems to fall 
under the second head. It does not necessarily follow or arise 
out of an order of discharge or acquittal, and is not, per se, an 
order “consequential or incidental” thereto, For the issue 
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primarily before the Court is whether the accused has been proved 
to be guilty or not, and the question whether the complaint 
against him was merely frivolous or vexatious, is another matter 
importing fresh considerations. The making of an award for - 
compensation would, consequently, seem to need express authority, 
and an order therefor is not ‘consequential or incidental” to 
an order of discharge or acquittal, unless the discharging or 
acquitting Court has, a#unde, power to make it. In an original 
Court it is, by virtue of section 250, “ consequential or incidental ” 
to an order of discharge or acquittal made there; but it is not 
quoad a like order passed on appeal. 

If this be so, then the clause can be relied upon only if it be 
sufficient to extend to an appellate Court, to be exercised by it, 
mutatis mutandis, the special power given to an original Magis- 
terial Court alone by section 250. But it falls short of this, and‘ 
so far as appears, it never occurred to the learned Judges who 
decided Hari Chand v. Fakir Sadruddin (1) that it could be 
appealed to in this connection. It does not, like section 2 of the 
Supreme Court of Judicature (Jurisdiction) Act, 1894 (57 and 58 
Vict., c 16), or O. 41, R. 33, of the Code of Civil Procedure, 
1908, invest an appellate Court with authority to “make any 
order which ought to have been given or made” by the Court 
below ; nor does it, like section, 107 of the latter, confer upon 
appellate Courts “the same powers” as Courts of Original 
Jurisdiction. It does not amplify the powers of appellate Courts : 
but what it does is to modify the exhaustive character which, 
without it, section 423\1) would apparently have, and so to 
prevent any conflict between its special provisions and the general 
provisions of, e.g., section 517 or section 522. 

And, as the exercise of the power in question by an appellate 
Court would involve such an extreme measure of contempt for 
the judgment of the inferior Court concerned that it would but 
seldom be used with propriety, it can, readily be understood 
why the Legislature should not have thought it worth while—if, 
indeed, it did not think it actually inexpedient—to extend it to 
such a Court. 

For these reasons the majority of the Eull Bench are of’ 
opinion that the answer to the question referred should be in 
the negative, 


A. T. M. a- 4 Rule made absolute, 
(1) (1901) 8 Bom. L. R, 841. 
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Receicer—Ciril Procedure Code (Act Vof 1908), O. 40, R., 3—Reeeiver, 
duty of—Accounts, examination of ~Parties interested, right to object—~ 
Notice— Receiver, if can incur expenses without leave af Court—Transac- 
tion, beneficial—Receicer, when can charge for legal assistance—Receirer, 
if can retain Counsel of either party—Pleader’s authority to represent his 

. client, when terminates—Receirer, if can be charged with interest for 

; money improperly kept—Order authorising expenditure, when conclu- 
sire—Receiver’s account, when can be reopened Appeni=Direotton in 

x _ passing accounts. ; 


~ It is not compliance with the letter or the spirit of Rule 3, Order XE, of 
the Code of Civil Procedure, merely to examine the accounts submitted by the’ 
Receiver, and ascertain whether the alleged payments made are supported by 
vouchers, f l 
< Tae Receiver is but an officer of the Court appointing him, and is, theréfore, 
bound to account to that Court fcr all property which he has received. Ít is 
his duty to keep his accounts and vouchers in such condition that they will be 
teady for examination at any time. 
Whenever property or funds come into the hands of a Receiver pending 
litigation, the Court may require him to report his acts and doings and to 
render an account in order to ascertain the condition of the property, and to 
enable the Court to settle the rights of, and do justice to, all the litigant parties ; 
When the accounts of ‘the Receiver come np ‘for adjustment, he is a party in 
interest, entitled to be heard, and it is the duty of the Court to see that his 
nights are protected ; but so, also, all other interested parties are entitled to 
notice and an opportunity to attend and be heard. All ‘persons, having an 
interest in the estate which the Receiver represents, have the right to be 
present, and be examined on any subject pertinent to the enquiry, which 
springs out of the proceeding itself, and to take excepticn to the Receiver's 
accounts, Courts are disposed to hold Receivers to great strictness in.rendering 
their accounts ; and a thorough investigation of the accounts and vouchers is 
proper where the rights of infants are involved, A Receiver is bound to exer- 
cise the same degree of diligence in keeping down expenses and in caring for 
the ‘estate in his possession, that a ‘prudent man would observe in connec- 
tion with his own property under similar circumstances, A Receiver, 
therefore, will not ordinarily be permitted, without.the sanction and. authority 
of the Court to incur any expenditure which will seriously diminish the funds 
entrusted to his charge, and it is- his duty, if he wishes-to protect himself, to 
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apply to the Court for instructions ag fo expenditure, and to keep regular 
accounts of all items of receipts and expenditures, 

Where a Receiver has laid out money without a previous order of Court, 
and the transaction is proved by him to have been beneficial to the parties in 
interest, he is entitled to be allowed oredit in his accounts for the amount 
thus expended. 

A Receiver is entitled to legal assistance in proper cases, and will be 
allowed reasonable and proper fees in this behalf out of the funds, not only 
when the employment has been previously sanctioned by the Court but also 
when it was not previously authorised, if the expense has been incurred in 
the exercise of a sound discretion. Such allowance will be made only for 
services requiring legal akill, but not for services which were not rendered 
to the Receiver or for services which were not in behalf of the interests 
represented by the Receiver, or what were rendered in matters with which 
the estate in the Receiver’s hand had no concern, or in which the interest only 
of the Receiver personally may be involved, or for services, the necessity for 
which had been caused by the Receiver. Buch allowances are to be carefully 
scrutinised, and if they are unnecessary or extravagant, they should be reduced 
or disallowed altogether. Snch allowances are in substance to be governed 
by the reasonable necessities in that regard, if the Receiver has properly 
discharged the duties which belong to him to perform, by the time necessarily 
spent in the administration, the grade of servioe required, the efficienoy of that 
rendered, the benefit to the trust property, the fidelity displayed and by all 
other cironmstances throwing light on the question. 

-A Receiver should not employ the Counsel of either of the parties to the 
litigation in which he was appointed; since their duty is to protect the 
interests of their respective clients and to watch the Receiver’s proceedings, 
to the end that a favourable performance of the duties may be insured, they 
are not regarded as competent to act ag Counsel for the Receiver, and their 
undertaking to act in such a capacity might frequently cast upon them 
inconsistent and conflicting duties which could not be properly discharged by 
one and the same person. 

The rule prohibiting a Receiver from -employing the Counsel of either 
party in the cause, is limited in its application to cases where the Receiver is 
acting adversely to one of the parties to the litigation. 

The authority of a Solicitor to represent his client does not necessarily 
terminate with the judgment in the suit. 

In general, a Receiver will not be allowed to make interest for his own 
benefit upon funds in his hands, and will be answerable for interest upon the 


balance. 
Lonsdale v. Church (1) and Shaw v. Rhodes (2) referred to, 


A Receiver may, therefore, be charged with interest on moneys improperly 
kept in his hands, although he has passed his accounts, and all parties have 
expressed themselves satisfied; and, for thia purpose, an enquiry may be 
directed as to what money he has received from time to time. and how long 
he has kept it in bis hands. 


. Fletcher v, Dodd (3) referred to. ` 


(WD (1789-90) 3 Bro. C. C; 41. (2) (1826) 2 Russ. 549. 
(3) (1789) 1 Ves. Jun. 85. 
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If an order has been made authorising expenditure, after notice to all 
parties interested, and has remained unimoeached, it is conclusive, and the 
expenditure cannot be questioned on the Receiver’s final accounting. But if 
an order authorizing expenditure is made upon the ev parte application of the 
Receiver, without notice to the interested parties, they are at liberty to contest 
its correctness upon the Receiver’s final accounting, and the Court may 
investigate and determine the correctness of all the Receiver’s accounts, not- 
withstanding that a partial report has been previously approved. 

A Receiver’s accounts, which have been filed and vouched before an 
examiner, can be re-opened on the discovery of errors in them, notwithstanding 
that the Judge’s certificate is attached, and a Receiver may be surcharged 
on his accounts, notwithstanding that he has been discharged. 

In re Brown (1) and In re Edwards (2) referred to. 

No appeal lies from directions given by the Court in passing a Receiver’s 
account. 

Keshobati v. McGregor (3) followed, 

Application for Revision. 

Objection to accounts submitted by the Receiver. 

The material facts and arguments appear from the judgment. 

Mr. B. C. Mitter and Babus Provas Chunder Mitter, 
Trailakhya Nath Chakrabarti and Sitaram Banerji for the 
Petitioners. 

Mr. S. P. Sinha and Babu Baikantha Nath Das, Dr. Sarat 
Chandra Basak and Babu Tratlakhya Nath Ghose for the 
Receiver Opposite Party. 

Babu Girja Prasanna Roy Chowdhury for the Defendant 
Opposite Party. C. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to revise the 
orders of the Court below by which objections to the accounts 
of a Receiver have been summarily overruled. The orders in 
controversy are of a very exceptional character and require 
careful examination. It is consequently necessary to set out 
in detail the circumstances under which the orders were made, 
and the grounds upon which their validity is attacked. 

One Mahendra Narain Patra, a wealthy Hindu governed 
by the Dayabhaga school of law, died in March or April, 1903, 
possessed of considerable properties, movable and immovable. 
He left him surviving a widow, Rash Mani, two infant sons 
by her, Mohini Mohan and Hari Pada, as also a grandson, 
Ram Narayan, by a predeceased son Syama Charan. Sometime 
f before his death, Mohendra Narain had made a testamentary 


(1) (1887) 19 L. R. Ir. 423. (2) (1892) 31 L. R, Ir, 242. 
(3) (1908) I, L. R. 35 Calo. 568, 
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disposition of his properties, on the 14th February, 1901, and. 


“had appointed his grandson, Ram Narain, as executor. It is 
not necessary for our present purpose to set out in detail the 
provisions of the will; it is sufficient to state that bequests 
were made for charitable and religious purposes, and, subject 
to these, the estate was directed to be divided among his infant 
‘sons, Mohini Mohan and Hari Pada, and his grandson, Ram 


Narain. On the 17th September, 1903, Ram Narain obtained - 


probate of the will of his grand-father and entered upon the 
management of the estate left by him. It ‘is stated that 
Ram Narain was of extravagant habits and rapidly ran into 
debt, with the result, that, on the 23rd September 1904, he 
borrowed Rs. 30,000 from one Kiran Sasi Devi upon a mortgage 
of the bulk of the estate in his hands, wherein he as well as 
his infant uncles were, as already stated, beneficially interested. 
Kiran Sasi sued to enforce her security, obtained a decree 
and applied for saleof the mortgaged properties. Thereupon, 
a suit was commenced by the widow of Mohendra Narain, as 
the mother and next friend of her infant sons, against the 
mortgagor and mortgagee for declaration that the infants were 
not liable for the mortgage debt, and that the decree could not, 
in any way, bind their share in the estate left by their father. 
On the 31st March, 1909, this suit was decreed, and it was 
declared that the mortgage was not binding upon the infants, 
and was inoperative and ineffectual as against their inheritance. 
Subsequently, on the 13th August, 1909, the infants Mohini 
Mohan and Hari Pada, by their mother and next friend Rash 
Mani, commenced the suit, out of which the present proceedings 
arise, for administration of the estate left by their father. By 
consent of both the plaintiffs and the defendant, Babu Barada 
Kanta Sarkar, Seristadar of the Court of the District Judge 
of the 24-Parganas, was on the 14th August, 1909, appointed 
Receiver of the estate forming the subject matter of the 
administration suit, on a monthly salary of Rs. 100 and on his 
personal security for Rs. 5,000. The Receiver took charge 
of the entire management, and continued in possession till 
the 1st February, 1911, when the estate was released from his 
management. The substantial question now in controversy 
relates to the management of the estate by the Receiver during 
this period. The grievances of the plaintiffs petitioners are, 
that the estate has not been properly managed, that the 
accounts have not been tested, and that, on the other hand, 
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as a condition precedent to the aise of the estate, the 
Subordinate Judge has practically compelled them to bring 
into Court Rs. 20,950-2-6 for payment to the Receiver and for 
distribution by him amongst persons alleged to be creditors 
Of the estate. Tne charges which were made in the Court below, 
„and which have been reiterated in this Court, are many of them 
of a grave character. It is manifest, upon an examination of 
the record, that the Subordinate Judge has not enquired intô 
the truth or otherwise of these allegations, and that, in fact, 
he has not realised his responsibility in the matter. It is 
impossible for us, in a case of this description, to decide finally 
upon affidavits whether the allegations are or are not well- 
founded, specially as there has been no investigation at all 
by the Court below; we can only state with precision and 
fulness some of the allegations which have been made, so as 
to indicate to the Court below the lines upon which the enquiry 
which we shall direct should proceed. 

One of the allegations of the petitioners is, that on the 
iyth August, 1909, the Receiver, on an ex parte application and 
without the knowledge of the petitioners, obtained permission 
from the Court to raise a loan of Rs. 5,000 and that he annexed 
to this petition what purported to be an authority from 
a vaki] of this Court, who is said to have represented the 
plaintiffs at that time. The application itself was vague, if not 
misleading; it did not contain any details of the debts for 
the satisfaction of which the loan was required; it stated 
merely that there were emergent debts to be satisfied including 
a decree due from the estate. The petitioners assert that this 
statement was inaccurate, because Mahendra - Narain had left 
no debts which the Receiver was called upon to pay, that the 
decree mentioned was one against Ram Narain personally, 
and that, for the satisfaction thereof, it was neither competent 
for the Receiver to apply for a loan binding upon the estate 
as a whole nor for the Court to make an order of this description. 
The petitioners further deny that they had any knowledge of 
this proceeding, or that their vakil had any authority to bind 
them by his consent. The order, however, appears to have been 
made as a matter of course, and sanction accorded by the 
Suoordinate Judge for a loan of Rs. 5,000 upon interest at 12 per 
cent. per annum. The petitioners state that, from an examination 
of the accounts filed by the Receiver, on the 15th January, 1910, 
they have now ascertained that, on the strength of the sanction 
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OlvIL, so obtained, the Receiver borrowed, on the 14th September, 1909. 
iL from the same vakil himself Rs. 2,000 at 12 per cent. per annum, 
chin Mohan and apparently applied hal sum in part satisfaction of the decree 
Patra held by Kiran Sasi against Ram Narain personally. It is further 


Bam Naren Patra, Stated that, on the basis of the same sanction, the Receiver 


Hookeri, p appears to have raised, on the r6th September, 1909, a loan of ` 
eee Rs, 1,000 from one Hara Chandra Banerji; but it does not 
appear to what specific purpose this latter sum was applied. 
The petitioners urge that the order upon which the Receiver 
took action, was obtained ex parte without their knowledge and 
without the sanction of any person duly authorised to bind them 
in a matter of this description, and that, in any event, their 
position cannot be prejudiced by the application of the money 
for the benefit of the defendant Ram Narain. The payment 
was, in no sense, for the benefit of the estate as a whole, and 
upon no conceivable principle can, it is contended, the plaintiffs 
or their share of the estate be made liable for a sum raised under 
such doubtful circumstances and applied to an entirely un- 
authorised purpose. 

Another allegation of the petitioners is, that on the 12th 
October, 1909, the Receiver again obtained an ex parte order by 
which sanction was granted for a loan of Rs. 6,000 upon interest 
at 12 per cent. per annum and brokerage at 2 per cent. On the 
basis of this sanction, the Receiver appears to have borrowed, 
on the 25th October, 1909, a sum of Rs. 2,009 from Keshab Lal 
Addy. It is argued, on behalf of the petitioners, that it is 
reasonably plain, from the materials on the record, that the 
Receiver failed in his duty when he did not intimate to the 
Court that this sum was intended to be applied for the satisfaction 
of the decree held by Kiran Sasi against Ram Narain which 
was not binding upon the plaintiffs in the administration suit. So 
far as we have been able to gather, the sum so raised is not 
shewn to have been applied for the benefit of the estate of 
Mahendra Narain Patra, which was the only estate involved in 
the administration suit. It is necessary to mention, at this stage, 
that the Receiver in the administration suit was, on the rith 
October, 1909, also appointed Receiver of the estate of Ram Narain 
Patra in the mortgage suit instituted against him by Kiran Sasi, 
and it is stated that, on or about the 16th November, 1909, the 
Receiver made certain payments to Kiran Sasi, though it is 
not easy to identify the sum so paid with the sum borrowed by. 
the Receiver from Keshab Lal Addy on the 25th October, 1909, 
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It is argued, on behalf of the petitioners, that they are, in no 
way, liable for sums applied by the Receiver for the benefit of 
Ram Narain aud Ram Narain alone. It is further pointed out 
that, on the 15ch November, 1909, the Receiver raised a loan of 
Rs. 2,030 from one Hara Chandra Banerji ; but in what specific 
manner this sum has been applied has not been investigated. ; 
it has not certainly been shewn that this sum was applied for the 
benefit of the estate as a whole. : 

A third allegation made by the petitioners is, that, on the 
23rd December, 1909, the Receiver, without any notice to them 
and without their knowledge, obtained permission from the 
Court, again, to raise a loan of Rs. 20,000 on mortyage of proper- 
ties included in the estate. The report, on the strength of which 
the Receiver applied for this sanction, stated that the amount 
was needed to satisfy the decree of Kiran Sasi, and to pay 
Government revenue and other charges. The Receiver, as 
before, did not apprise the Court that the decree of Kiran Sasi 
was not binding upon the estate of Mahendra Narain Patra, but 
could be enforced only against Ram Narain Patra and his proper- 
ties. Oa the roth January, 1910, upon the application of the 
Receiver, the Subordinate Judge approved an agreement where- 
by Rs. 5,000 was to be borrowed from the intended mortgagee 
Dayal Chandra Ghose upon interest at 8 per cent per annum 
and brokerage at 1 per cent. On the very next day, the Subor- 
_ dinate Judge appears to have recorded an order that the agree- 
ment had been approved by him under a misapprehension that 
it related to the suit in which Ram Narain was the judgment- 
debtor. He, therefore, called upon the Receiver to submit a full 
report, and to explain the reasons why the estate of Mahendra 
Narain should be mortgaged to meet the liabilities of Ram 
Narain. The Receiver submitted an explanation on the same 
day, whereupon the Subordinate Judge authorised the mortgage 
on taking security from the defendant to reimburse the infants 
plaintiffs. It is asserced, on behalf of the petitioners, that this 
order was made ex parte like the similar previous orders already 
mentioned. The Receiver, however, does not appear to have 
carried out the directions of the Court strictly in accordance 
with the orders; and he borrowed various sums on promissory 
notes upon interest at 12 per cent. per annum and brokerage 
at 2 per cent. The petitioners allege that, so far as they can 
gather from the papers submitted by the Receiver, the Receiver has, 
from time to time, made payments to Kiran Sasi, apparently, 
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out of the sums so borrowed. Siitecquentiy:. on the: ash 
January, 1910, the Receiver filed his accounts for ‘ie period 
between the 16th August and 30th November, 1909. It is 
asserted that these accounts shew that, out of the sums 
taised, the Receiver paid to the vakil the sum borrowed from 
him on the 14th September, 1909 together with interest, and 
also to Keshab Lal Addy the loan of the 15th October, 1909. 
It is also stated that the accounts indicate other payments either 
unauthorised or unjustifiable. On the 25th April, 1910, an 
auditor was appointed by the Court to check the accounts of the. 
Receiver, His investigation appears to have been of the most 
perfunctory character. He did not determine whether the pay- 
ments made were within the scope of the authority of the Receiver 
or were justifiable under any circumstances ; he seems, on the. 
other hand, to have contented himself with what is called 
‘‘checking” the account, that is, verifying that the payments alleged 


to have been made were supported by vouchers. Oa the r4th, 
May, the petitioners invited the attention of the Court to the, 
circumstance that the decree of Kiran Sasi was not binding. 


upon the estate, and that the position of the infants plaintiffs 
could not be prejudiced by any payments made to satisfy a decree 


which was operative against the defendant alone. On the 17th. 


May, the Court passed the accounts; but it is manifest that 


the question of the propriety of the payments made by the, 


Receiver was not considered; in fact, the Subordinate Judge 
did not realise the position of the parties, and failed to appreciate 


the fundamerital question which arose as to their relative rights, 
The Receiver appears, subsequently, to have raised other loans on. 


the 8th December 1909 and 24th May, 1910; butit is by no means 
clear that these sums have been applied for the benefit of the 
eState as-a whole. It is further asserted that the Receiver has paid 


large sums of money in the shape of fees to the vakil already 


mentioned who appeared on behalf of Ram Narain in the proceed- 


ings in execution of the decree held against him by Kiran Sasi, 
and that this is a matter which has not been examined by the. 
Court below. The parties were evidently dissatisfied with the | 
mode in which’ the estate was being managed by the Receiver, 


and the’ income applied for purposes foreign to the scope of the 


administration suit. Consequently, with a view to terminate | 
the suit and get the property out of the hands of the Receiver, 
they filed a- petition of compromise on, the 13th June, 1910, upon 


which ‘the ‘Court passed an order: directing the Receiver to 
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discontinue collections and to render accounts. The Receiver 
was obviously dissatisfied with the prospect of the estate being 
released from his hands, and at his instance the order was 
cancelled on the 23rd June, 1910. Meanwhile, he had again 
raised Rs. 2,100 by loan for what he described as the necessary 
charges of the estate. On the 23rd June, 1910, the Court took 
into consideration the petition of the Receiver, and the vakil, 
who had hitherto acted on behalf of the plaintiffs, appeared on 
behalf of the Receiver in spite of the protest of the plaintiffs 
that he should not be allowed to do so. The objection, however, 
was overruled, and the Court, as we have already stated, recalled 
the order of the 13th June, 1910. The result was that the 
Receiver was directed to continue the collections until his alleged 
dues were paid out of the income or were deposited in Court by 
one or other of the parties to the suit. Meanwhile, the Receiver 
had stopped payment of all allowances to the plaintiffs, which 
placed them in a position of great disadvantage. About this 
time, the second plaintiff, Hari Pada, died, in January 1911, and 
his interest in the estate vested in his mother, Rash Mani, who 
was already acting as next friend of her other infant son, Mohim 
Chandra. On the 2ist January, 1911, the Subordinate Judge, 
it is stated, heard Counsel for the plaintiffs, and Babu * * * 
as vakil for the Receiver, and declared that the parties were at 
liberty to raise by loan whatever was due to the Receiver. On 
the 28th January, the plaintiffs intimated to the Court their 
willingness to pay to the Raceiver whatever might be found 
justly due to him. The Receiver thereupon submitted a 
statement shewing that his claim amounted to Rs. 20,950-2-6, 
whereupon the Court ordered the parties to deposit this sum 
on or before the Ist of February. On the same date, the 
Receiver submitted his accounts for the period between the rst 


` September, 1910 and 28th January, 1911.. On the ist of 


February, the infant plaintiff and his mother brought into Court 
the whole of the sum mentioned in the statement filed by the 
Receiver, under protest, and prayed that the accounts of the 


Receiver might be examined, and the amount, if any due from 


the plaintiffs, determined. Thereafter, on the 8th February, 
igi, the Receiver for the first time filed his mofusil accounts, 
but it is stated that many, at any rate, of the vouchers have not, 
even now, been produced. On the 14th and 22nd February, 
1gi1, the plaintiffs made various objections to the accounts of 
the Receiver, and challenged the sums spent on, amongst other 
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heads, contingency, establishment expenses, mofusil charges, 
fees paid to the vakil mentioned and various other items. On 
the 23rd February, 1911, the Court declined to examine the 
accounts further, and authorised the Receiver to withdraw the 
money deposited and to apply the same in payment of debts 
alleged to have been contracted by him for the benefit of the 
estate. We are now invited to discharge this order, as, also, the 
previous orders relating to this matter, on the ground that they 
were made without jurisdiction, that there has been no proper 
enquiry into the accounts of the Receiver, and that the plaintiffs 
have really been compelled to obtain release of the estate by 
payment of over Rs. 20,000, which they could not be legally 
compelled to pay. In support of the Rule, it has been argued 
in substance, that the accounts of the Receiver have not been 
properly taken, and that, practically without any investigation, 
the Court has held that the Receiver is entitled to obtain out of 
the estate a sum of over Rs. 20,000. In our opinion, there is no 
room for serious controversy, that the Subordinate Judge has 
failed to realise the true position of the parties, and that the 
accounts of the Receiver have, in effect, never been taken. 

It has not been disputed, and in view of the provisions 
of Rule 3 of Order 40 of the Code of 1908, it cannot be 
disputed, that the Receiver is bound to render an account of 
his management of the estate. That Rule provides as follows: 
“ Every Receiver shall, (æ) furnish such security, if any, as 
the Court thinks fit, duly to account for what he shall receive 
in respect of the property; (6) submit his accounts at such 
periods and in such form as the Court directs; (c) pay the 
amount due from him as the Court directs; and (æ) be 
responsible for any loss occasioned to the property by his wilful 
default or gross negligence.” It is obviously not compliance 
with either the letter or the spirit of the Rule, merely to examine 
the accounts submitted by the Receiver, and ascertain whether 
the alleged payments made are supported by vouchers. The 
Receiver is but an officer of the Court appointing him, and is, 
therefore, bound to account to that Court for all property which 
he has received. It is his duty to keep his accounts and vouchers 
in such condition that they will be ready for examination at any 
time ; and, as a general proposition, whenever property or funds 
come into the hands of a Receiver pending litigation, the Court 
may require him to report his acts and doings and to render an 
account, in order to ascertain the condition of the property and to 
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enable the Court to settle the rights of, and do justice to, all the 
litigant parties. When the accounts of the Receiver come up for 


adjustment, he is a party in interest, entitled to be heard, and it’ 


is the duty of the Court to see that his rights are protected ; but 
so, also, all other interested parties are entitled to notice and an 
opportunity to attend and be heard. All persons, having an 
interest in the estate which the Receiver represents, have the 
right to be present, and be examined on any subject pertinent 
to the enquiry, which springs out of the proceeding itself, and 
to take exception to the Receiver’s accounts. Courts are disposed 
to hold Receivers to great strictness in rendering their accounts, 
and a thorough investigation of the accounts and vouchers is 
proper where, as here, the rights of infants are involved. A 
Receiver is bound to exercise the same degree of diligence in 
keeping down expenses and in caring for the estate in his 
possession, as a prudent man would observe in connection with 
his own property under similar circumstances. A Receiver, 
therefore, will not ordinarily be permitted, without the sanction 
and authority of the Court, to incur any expenditure which will 
seriously diminish the funds entrusted to his charge, and it is his 
duty, ifhe wishes to protect himself, to apply to the Court 
for instructions as to expenditure, and to keep regular accounts 
of all items of receipts and expenditures. The view we take 
is not opposed to the decision of this Court in Coomar Sattya 
Sankar Ghosal v. Ranee Golapmonee Debia (1). ‘The facts of 
that case, as explained by Mr. Justice Sale in his judgment, 
were of a very exceptional character, and it was held that the 
liability of the Receiver was necessarily restricted by the extent 
of the authority with which he was vested. The learned Judge, 
however, held and, in our opinion, very properly held, that when 
a Receiver has submitted his accounts, it is the duty of the Court 
to see, not merely whether, all the collections have been duly 
entered in the accounts, and the expenses supported by vouchers, 
but, also, whether all the disbursements are payments properly 
made in respect of the estate. The principle applicable to cases 
of this description was lucidly explained by Mr. Justice Breese 
in the following terms in Hooper v. Winston (2) : 


“The other claim set up by the Receiver to be allowed 
such expenses as he has chosen to set down, we are constrained 
to say, we see no ground upon which to base it. The Receiver 


(1) (1909) 5 0. W, N. 223, (2) (1860) 24 Ill. 353 (365).. 
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claims that in this matter he was vested with a discretionary 
power, and, therefore, the Court had no authority to examine 
into the mode or manner of its exercise; that he was merely 
the private agent of the parties, the whole subject being left 
to his own judgment. We do not deny that he had some 
discretion in this matter, but it was very limited. We hold, 
being an officer of the Court, he should have applied to the 
Court for leave to make these expenditures, and he is‘amenable 
to the Court for the exercise of all his powers. As Receiver 
and trustee for parties litigant, it was his manifest duty to have 
kept regular accounts, item by item, of all the expenses and of 
the receipts. His judgment‘was not the limit of the expenditure, 
but the Court, he being one of its officers, has a supervisory 
power over his accounts, and he is amenable to its judgment as 
to the necessity of these expenditures. He should have applied 
to the Court, setting out the facts and asking for a reference 
whether such and such expenditures would be for the benefit 
of the interested parties. No single act, calculated to diminish 
seriously the fund, could the Receiver do on his own mere 
motion and in the exercise of his discretion.” 
~ Tt does not, however, follow that in every case in which 
the Receiver neglects to obtain an order of the Court authorising 
a particular payment out of the fund in his possession, he 
Will be denied reimbursement. The true rule is, as stated in 
Henry v. Henry (1), that where a Receiver upon his own 
responsibility incurs an expense in the discharge of his duties, 
which he shews to have been necessary and such as would 
have been authorised by the Court, had application been 
previously made, he will be reimbursed for such outlay, as if 
previous authority had been given, In other words, where a 
Receiver has laid out money without a previous order of Court, 
and the transaction is proved by him to have been beneficial 
to the parties in interest, he is entitled to be allowed credit in 
his accounts for the amount thus expended. Tempest v. Ord (2). 
The general principle thus explained must be carefully 
borne in mind when the accounts of the Receiver in the case 
before us come to be examined, in view of the various allega- 
tions made, to some of which alone we have referred in the 
preliminary statement of facts. The most important objection 
taken by the plaintiffs petitioners is that the sums borrowed 
by the Receiver have been improperly raised and applied, not 
(1) (1898) 103 Ala. 682, 15 South 915. (2) (1816) 2 Mer. 55. 
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for the benefit of the estate as a whole, but only in satisfaction - 
ofa decree binding upon the defendant. In our opinion, there 
is hardly room for serious dispute that the proceedings of the 
Court below in this respect have been throughout irregular 
and unjust, The Receiver appears to have represented to the 
Court—whether he was himself under a misapprehension as to 
the true situation is not a matter of great moment—that sums 
were’needed for the payment of debts due from the estate. The 
Court, without any enquiry, and undoubtedly in several, if not 
in all, instances, without notice to the parties interested, 
accepted this allegation and granted sanctions for large borrow- 
ings. It has been suggested without any reserve in these 
proceedings that the position of the Receiver as Sheristadar 


of the District Judge was one of considerable influence, and he. 


was thus enabled to obtain ex parte orders, practically without 
any enquiry, upon allegations untrue in fact. It is not necessary 
for us to express any opinion upon the truth or otherwise of 
the imputation so made. But the facility with which the orders, 
were obtained, does invite comment, and it is unquestionably 
a matter for surprise that the Subordinate Judge should have 
granted sanction to the Receiver and authorised him to raise 


by loan large sums of money, without any investigation into. 


the truth of the allegations made. Ifthe Subordinate Judge 
had exercised even ordinary care and control, he would have 
discovered that money was not needed for the payment of any 
debts left by Mahendra Narain: Patra. The defendant Ram 
Narain had imorovidently incurred debts, and hypothecated 
the estate for his own benefit; but a Court of competent 
jurisdiction had declared, at the instance of the present plaintiffs, 
that the decree against Ram Narain was not operative against 
the estate of Mahendra Narain Patra. Under such circums- 
tances, upon facts patent on the face of the record, it is in- 
conceivable how the Receiver could have represented to the 
Court that money was needed for payment of debts due from 
the estate under administration, and how the Subordinate 
Judge, without any investigation, and in several instances 
without notice to the infants interested, could have, as a matter 
of course, authorised the Receiver to raise large sums by way 
of loan. The successive orders to which our attention has been 
drawn do not bear scrutiny for a moment, and it is clearly 
incumbent on the Court to cancel them as in no way operative 
against the infants. Fortunately, however, for the Receiver. 
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and for the creditors, who have advanced money on his personal 
guarantee, it is not necessary for us to disallow wholly these 
transactions in so far as Ram Narain Patra himself is concerned. 
It would manifestly be unjust needlessly to embarrass the 
position of the Receiver by releasing Ram Narain from all 
liability ; and as there is still a considerable fund belonging 
to him against which the Receiver may proceed for recuvery 


of sums legitimately spent for his benefit, we shall give suitable - 


directions in that behalf. When, therefore, the accounts of the 
Receiver are taken, credit will be allowed to him for all payments 
properly made by him by which Ram Narain has been benefited ; 
and as we have already directed that the sale proceeds of the 
properties of the defendant should be brought into Court and 
retained there till further orders, there will be a fund available 
from which the Receiver may be reimbursed. l 

The second matter, in respect of which objections have 
been taken to the accounts, so far as they have been submitted 
by the Receiver, is of considerable importance to the parties. 
It has been strenuously contended on behalf of the plaintiffs 
that their share of the estate has been sought to be made liable 
for litigation expenses incurred and payment of fees to pleaders 
employed, solely for the benefit of Ram Narain. In relation 
to this matter, it has been argued, on behalf of Ram Narain, 
that although he is willing to bear the burden of the payments 
ultimately proved to have been made for his benefit, there has 
been a great deal of improper and unauthorised expenditure. 
Reference has been made specifically to large sums alleged to 
have been paid to Babu * * * for his services in connection 
with litigation in which Ram Narain alone was interested ; and 
the learned vakil for the latter has contended that, if counsel 
or pleaders have been unnecessarily employed, the burden 
cannot be thrown upon him by the Receiver. When this matter 
comes to be examined, the principle applicable must be carefully 
borne in mind. Receivers are entitled, in the settlement of their 
accounts, to payments made on account of legal services and 
counsels’ fees; and such fees, when paid by the Receiver in good 
faith, the disbursement being proved to be necessary and bene- 
ficial to the parties ultimately entitled to the fund, should be paid 


from such fund in the settlement of the Receiver’s accounts. It. 
must be remembered, however, that the Court is reluctant to- 


allow a Receiver any payments made to counsel for services when 


the employment has not been authorised by the Court, specially. 
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when the payment was either unnecessary or needlessly expensive. OIVIL, 
The principle applicable was thus concisely explained in Henry 1911. 

Cai . U * — 
v. Henry (1): In no case, except when the cesiuzs que trustent Mohini Mohan 
are sut juris and waive it, should a Court suffer a credit to stand Patra 


or be entered upon the accounts of any trustee for expenses pam Narain Patra. 
incurred without a previous order, whether for attorney’s fees Mooherjee, J, 
or otherwise, until he satisfies the Court by proof, (1) that the — 
expense was a reasonably necessary one and for a service not 
within the ordinary duties which the trustee should himself 
perform ; (2) that the amount claimed is the fair and reasonable 
value of the service, and (3) that the amount has been actually 
paid in good faith by the trustee. If the Courts would vigorously 
enforce this rule, trust estates would not suffer as many have 
suffered in the past. The loose practice of executors, adminis- 
trators, guardians and other trustees, of employing counsel, 
generally, without regard to cost, without any effort to obtain 
‘the best terms practicable for the estate, with no thought of 
personal responsibility or expectation of payment until allowance 
~ is made, but too often upon the assumption expressly or impliedly 
indulged by both, that the attorney shall receive only what he may 
induce the Court to allow from the funds in hand, after the 
service has been rendered, is fraught with evil and should not 
be encouraged. Under its influence, estates have not infrequently 
been in large measure swallowed up in cost, and in some instances, 
Courts, created to protect the helpless, actually brought into 
public disfavour, ” 
In the case before us, the Subordinate Judge has made no 
attempt to determine whether the allegations of the parties are 
‘just and well-founded in this respect, and the matter must be 
' carefully investigated, for the estate cannot properly be made 
responsible for expenses needlessly, if not capriciously, incurred. 
‘To sum up the position: a Receiver is entitled to legal assistance 
in proper cases, and will be allowed reasonable and proper fees 
in this behalf out of the funds, not only when the employment 
has been previously sanctioned by the Court but also when it 
was not previously authorised, if the expense has been incurred 
in the exercise of a sound discretion. Such allowance will be 
made only for services requiring legal skill, but not for services 
which were not rendered to the Receiver or for services which 
were not in behalf of the interests represented by the Receiver, 
or which were rendered in matters with which the estate in the 


(1) (1893) 103 Ala, 82, 15 South, 916, 
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‘Receiver’s hands had no concern, or in which the interest only 
‘of the Receiver personally may be involved, or for services, the 
necessity for which had been caused by the Receiver. Such 
allowances, however, must be carefully scrutinised, and if they 
are unnecessary or extravagant, they should be reduced or 
disallowed altogether. Such allowances are in substance to be 
governed by the reasonable necessities in that regard, if the 
Receiver has properly discharged the duties which belong to 
him to perform, by the time necessarily spent in the adminis- 
tration, the grade of service required, the efficiency of that 
rendered, the benefit to the trust, the fidelity displayed, and by 
all other circumstances throwing light on the question. As 
illustrating a case, in which the fees allowed were held not 
excessive, reference may be made to Cake v. Mohun (1), while 
as illustration of a case, in which the fees were held excessive, 
reference may be made to Drey v. Watson (2). 

Before we leave this part of the case, we feel bound to 
refer to a matter upon which considerable stress was laid by 
learned Counsel for the plaintiffs petitioners. He pointed ` 
out that although Babu * * * had been engaged as 
wakil for the plaintiffs in the earlier stages of the proceeding, 
at a later stage he was allowed to appear on behalf of the 
Receiver inspite of the strongest protest of the plaintiffs. As 
we have already explained, the allegation of the Receiver is 
that when the loan of the 17th August, 1909, was: sanctioned, 
the Receiver purported to act with the consent of the vakil 
and that after the sanction had been obtained, the vakil himself 
became a creditor by advancing to the Receiver Rs. 2,009 on 
the 14th September, 1909. Later on, when exception was taken 
on behalf of the plaintiffs to the accounts of the Receiver, a ` 
‘question necessarily arose as to the authority of the Receiver to 
raise the sum by way of loan and also as to the authority of the 
vakil to bind his infant clients, represented by a purdanashin 
lady, in this matter. There was obviously a conflict of interest 
between the plaintiffs and the Receiver, and it is a matter for 
‘surprise, we regret to have to say, that Babu * * * should 
‘have insisted upon appearing for the Receiver inspite of the 
protest of the plaintiffs, and that the Subordinate Judge should 
‘have tolerated this course. The principle applicable to cases of 
‘this description is perfectly plain and beyond controversy. The 
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rule is that the Receiver should not employ the Counsel of 


either of the parties to the litigation in which he was appointed ; 
since their duty is to protect the interests of their respective 
clients and to watch the Receiver’s proceedings, to the end 
that a favourable performance of his duties may be insured, 
they are not regarded as competent to act as Counsel for the 
Receiver, and their undertaking to act in such a capacity might 
frequently cast upon them inconsistent and, conflicting duties 
which could not be properly discharged by one and the same 
person ; in support of this view, reference may be made to the 
observations of Vice-Chancellor Kindersley in Dixon v. Wilkin- 
son (1). See also Moore v. O'Loghlin (2) in which Vice- 
Chancellor Chatterton expressed a strong disapprobation of the 
practice of the employment of the same solicitor by the plaintiff 
and the Receiver, where there is a clear conflict of interest 
between the two. See also Ryckman v. Parkins (3) and 
Farwell v. G. W. Telegraph Company (4). 

It may be conceded that the rule prohibiting a Receiver 
from employing the Counsel of either party in the cause, is limited 
in its application to cases where the Receiver is acting adversely 
to one of the parties to the litigation, since it is only in such 
cases that there can be, on principle, any impropriety in the 
employment of such Counsel by the Receiver. Smith v. New 
York Stage Co. (5). In the case before us, as we have already 
explained, there was a clear conflict of interest between the 
plaintiffs and the Receiver, and the position was of additional 
embarrassment as the vakil, who at one stage had acted for the 
plaintiffs and at a later stage was employed by the Receiver, 
was at one time himself a creditor and was alleged to have 
assented to one of the very transactions impeached by the 
plaintiffs. It has, indeed, been suggested that, as the consent 
decree had been made, the suit may be deemed to have termi- 
nated, and it was, in this view, ‘right and proper for the vakil to 
appear for the Receiver and against the plaintifis. This contention, 
in our opinion, is entirely unsustainable. No doubt, the consent 
decree had been made, but the parties were still unable to have 
the subject matter of the administration suit released’ from the 
custody of the Receiver as an officer of the Court ; there was 
serious difference of opinion as to the relative rights of the 
parties, and the terms upon which they were to be allowed 


(1) (1859) 4 Drewry 614 (619), (3) (1836) 5 Paige 548. 
(2) (1879) 3 L. R. Ir. 405. (4) (1896) 161 ‘IIL..522 (618), 44 N. E, 801. 
(5) (1864) 28 Howard P, O. 377. sa 
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to resume possession of their property. The parties and the. 


Receiver were at controversy as to the propriety of transactions 


which, according to the Receiver, had taken place under the 


advice, if not the approval, of the very vakil whose services 
the Receiver was so anxious to employ against the plaintiffs. 
It is well settled that the authority of a solicitor to represent 
his client does not necessarily terminate with the judgment 
in the suit, Lady Delapole v. Dick (1), Bagley v. Maple & Co. (2) 
and in the circumstances of the case before us, we cannot adopt 
as well-founded the suggestion that the suit had terminated 
so as to entitle the vakil to appear against the party for whom 
he had previously acted. No doubt, as the learned Judges of 
the Sudder Court observed in Ram Charan Mazumdar v. Raja 
Bishu Nath Singh (3), much must be left in these matters to 
the honour and etiquette of the Bar, and the nice sense of their 
position which ordinarily distinguish members of the profession. 
But, in the circumstances of this case, we regret very much 
that we should have to express our disapproval of the course 
adopted, and we cannot but feel that it-would have been better 
for all parties concerned, if a course so obviously inappropriate 
and inexpedient, had been, as it might easily have been, avoided. 

The third point, to which our attention was invited'by the 
learned Counsel for the petitioners, was that so far as can be gather- 
ed from the accounts submitted by the Receiver, although he 
frequently raised loans, he did not pay the creditors as speedily 
as he might have done; in fact, it has been suggested that while 
interest ran upon the money borrowed, the sum raised was not 
applied for the discharge of debts and to reduce the interest 
thereon. This, also, isa matter which has not been considered 
by the Subordinate Judge. The law upon the point is 
prefectly plain. In general, it may be said that a Receiver will 
not be allowed to make interest for his own benefit upon funds 
in his hands, and will be answerable for interest upon the 
balances. Lonsdale v. Church (4) and Shaw v. Rhodes (5). A 
Receiver may, therefore, be charged with interest on moneys 
improperly kept in his hands, although he has passed his 
accounts, and all parties have expressed themselves satisfied ; 
and, for this purpose, an enquiry may be directed as to what 
-money he has received from time to time, and how long he has 
kept it in his hands ; Fetcher v. Dodd. (6) When the accounts are 


(1) (4885) 29 Ch. D. 351. . (4) (1789-90: 3Brown O. O. 41, 
(2) (1908) 27 Times L. R.' 284: (5).(1826) 2 Russell 539. 
*(3) 11856} Beng. 8, D. A. 899 1404), (6) 11789) 1 Ves. Jun, 85. 
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taken, this principle must be kept in view, and the receipts and 
disbursements examined from this standpoint. 
It may be added that it was suggested that this; Court was 
powerless to set matters right, because the previous orders were 
` binding upon the parties who had not objected thereto in time. 
In our opinion, there is no force in this contention. No doubt, 
‘if an order has been made authorising expenditure, after notice 
to all parties interested, and has remained unimpeached, it is 
conclusive, and the expenditure cannot be questioned on the 
Receiver’s final accounting. On the other hand, it is plain that 
if an order authorising expenditure is „made upon the ex parte 
application of the Receiver, without notice to the interested 
parties, they are at liberty to contest its correctness upon the 
Receiver’s final accounting, and the Court may investigate and 
determine the correctness of all the Receiver’s accounts, not- 
withstanding that a partial report has been previously approved. 
In the case before us, as we have already explained, and 
as is indisputable upon an examination of the record, the 
‘accounts of the Receiver have never been properly taken. In 
fact, a considerable portion of the accounts has not been submitted 
till quite recently: and it is not yet quite certain, whether all 
the accounts for the entire period of management have yet been 
submitted. Under such circumstances, there can, in our opinion, 
be no question that the Court should direct a thorough scrutiny 
into the accounts of the Receiver. It is, moreover, clear from 
the facts which have transpired in the course of the arguments 
addressed to us, that even if the accounts had been more 
regularly submitted and examined, it would have been incumbent 
‘on the Court tore-open them. The principle is well-settled 
that a Receiver’s accounts, which have been filed and vouched 
before an examiner, can be re-opened on the discovery of errors 
in them, notwithstanding that the Judge’s certificate is attached, 
in re Brown (1), and, indeed, a Receiver may be surcharged 
on his accounts, notwithstanding that he has been discharged, 
in ve Edwards (2). In this respect, the Receiver does not 
enjoy a wider measure of protection than is accorded to other 
accounting persons in a fiduciary position. Daniel v, Sinclair (3), 
Wiliams y. Barbour (4)and Prasanna Kumar x. Burn & Co. (5). 
We may add that it was suggested by the learned Counsel 
‘for the Receiver at one stage of the arguments, that the orders 


(1) (1887) I9 L. R. Ir. 423. (3) (1881) 6 A. O. ISI. 
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assailed on behalf of the petitioners were open to appeal, and 
reference was made to Rule 1, clause {s), of Order 43 of the 
Code of 1908. That Rule is clearly of no assistance to the 
Receiver, The orders ‘assailed can in no sense be treated as 
orders under Rule 1 or Rule 4 of Order 40 of the Code. In 
our opinion, the orders in controversy are not appealable, and 
we are supported in this view by the decision in Keshobatt v. 
McGregor (1) where it was ruled that no appeal lies from direc- 
tions given by a Court in passing a Receiver’s accounts. The 
case of Mohunt Anand Das v. Ram Perkash (2) is clearly 
distinguishable and is not opposed to this view, as there the 
order in controversy related to the disposal of the income by 
the Receiver. ; 

The result, therefore, is that the Rule must be made 
absolute, the order of the Subordinate Judge, passed on the 
23rd February, 1911, discharged, and all previous orders 
discharged or modified in so far as they decide, directly or by 
implication, that the accounts have been taken and need not be 
further examined, or that the sums borrowed by the Receiver 
are to be paid by the plaintiffs and defendant jointly. The case 
will be remitted to the Court below in order that the accounts 
of the Receiver, for the entire period of his management, may 
be taken. A Commissioner must be appointed for this purpose, 


‘and the Commissioner will be authorised, not only to verify 


that the expenditure is supported by proper vouchers, but also 
to determine whether the sums received by the Receiver have 
been properly credited to the estate and spent for legitimate 
purposes. The accounts will be taken on the principles already 
explained. The accuracy of the receipts must first be determined ; 
the propriety of the expenditure will then be considered under 


‘three heads : (a) expenses incurred for the benefit of the estate 


under administration ; (4) expenses incurred for the benefit of the 
plaintiffs alone, and (c) expenses incurred for the benefit of the 
defendant alone. In the case of each individual expenditure 
under each of these heads, its propriety must be carefully 
considered, and payments disallowed in whole or in part, if 
neither sanctioned by the Court nor proved to be justifiable. 
The amounts, legitimately spent under each of these heads, are 
to be debited against the income of the estate generally, against 
the share of the plaintiffs, and against the share of the defendant, 
respectively. If it is found, upon accounts so taken, that any 
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amount is due to the Receiver under any of these heads, he 
will be entitled to be reimbursed from the proper fund, that is, 
from the estate generally, or from the sum deposited by the 


plaintiffs, or from the fund of the defendant now in the custody 


of the Court. Care must be taken that nothing is debited 
against the infants, which has been spent by the Receiver solely 


for the benefit of the defendant. As already explained, the 
Receiver was, strictly speaking, not entitled to spend any money 


except for the purposes of the estate as a whole ; as, however, 
money has been spent, not merely for the estate, but also for the 
benefit of the defendant, the Receiver need not be placed ina 
position of embarrassment ; full j ustice will be done, if the accounts 
are taken on the lines explained and the Receiver allowed to be 
reimbursed for legitimate expenses. We are not aware whether the 
Receiver, before he commenced to manage the estate, obtained 
sanction to any scheme after due notice to all persons interested ; 
if this has not been done, and the Receiver has employed 
subordinate officers and spent money according to his own 
judgment, the parties are obviously entitled to question the 
propriety of his acts on any valid grounds. This, it was suggested, 
might place the Receiver in a difficult position; but we are 
unable to hold that there is any real hardship involved, because 
he might have amply protected himself by the settlement“of a 
scheme by the Court before the expenditure was incurred. 

As regards the Commissioner and the examination of accounts 
by him, we must direct that the expenses are to be met in the 
first instance by the plaintiffs, and payments may be made out 
of the sum deposited by them. How these costs, however, are 
to be finally allocated, must be determined by the Court when 
the rights of the parties are adjusted. If it is found that the 
objections of the parties are groundless, their costs as well as 
those of the Receiver will have to be paid out of the estate. If, 
however, it is found that the Receiver has been at fault, he may 
be made personally liable for the costs of these proceedings. If, 
on the other hand, it is found that one or other only of the 
parties has been to blame, the burden of the whole or a portion 
of the costs may be thrown upon him. At the present stage, 
it is impossible for us to give more specific directions under this 
head. When the accounts have been taken by the Commissioner, 
he will submit his report to the Court, and the parties as well 
as the Receiver will be at liberty to be heard in support of their 
respective cases. It is obviously desirable that, before the 
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Crvip. Commissioner as also before the Court, the objections to the 
1911. accounts should be formulated with precision ; and, for this purpose, 
Mobini Mohan every facility will be afforded to the parties and their legal 
Patra advisers to examine the accounts, the vouchers, and all connec- 


v. b ston re! . 
Ram Narain Patra, ted papers, so as to enable them to draw up their objections and 


Mookerjee, J. submit them to the Commissioner or the Court as the case may 
— be. The Court, upon consideration of these objections, will draw 
up a final order, adjusting the rights and liabilities of the parties 
and the Receiver. ; 
As regards the costs of this Rule, we are of opinion that 
the Receiver has been wholly in error in opposing an enquiry 
into the accounts, We must, therefore, direct him to bear his 
own costs here and make him personally liable for the costs of 
the petitioners in this Rule. We assess the hearing fee at three 
gold mohurs. The Receiver will also, for the present, himself 
bear the expenes of being represented before the Commissioner, 
In the events which have happened, and in view of the orders 
already passed, it is desirable that the matter should be investi- 
gated by a Subordinate Judge other than the Judge who has 
already heard thecase. We, therefore, direct that the proceeding 
‘now remanded be transferred to the file of the first Subordinate 
Judge of the 24-Perganas. It is also manifest, that, in view of 
-the facts brought to light, the accounts should be taken by a 
Commissioner, in no way connected with the Courts at Alipore, 
We, therefore, appoint Babu Haradhan Nag, a vakil of this 
Court, as the Commissioner to take accounts under the direction 
of the Subordinate Judge; and we direct that he be paid at the 
rate of three gold mohurs for every sitting on an average of two 
hours’ duration. 

It seems desirable to add that, in so far as the creditors are 
concerned who have advanced money to the Receiver on his 
‘personal guarantee, they must look forward to the Receiver for 
payment of their dues. But as the Receiver will have a lien on 
the share of the plaintiffs or on the assets of the defendant for 
sums which are established to have been legitimately spent by 
him for their benefit, the creditors will be amply protected to 
the extent that the Receiver proves himself entitled to be 
reimbursed out of these funds. Bertrand v. Davies (1), Fraser 
.v. Burgess (2), Batten v. Wedgewood (3) and Premiall v. Sumbhoo- 
wath (4). In order that the rights of the Receiver may be 
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protected to a legitimate extent, we direct, frst, that the sum 


deposited by the plaintiffs be retained in Court, and that the. 
Commissioner be paid his fees out of this fund ; second/y, that the. 


surplus sale proceeds of the estate of the defendant, in execution 
of the decree held by Kiran Sasi, be brought into Court and 
retained there until further orders; and, shzrdly, that the 
defendant Ram Narain be appointed Receiver of his share of the 


estate of Mahendra Narain in so far as it has not already been’ 


sold out, and that he do manage it as such Receiver under the 


direction of the Subordinate Judge ; for this purpose, the surplus’ 


sale proceeds and his share of the estate will remain as security. 
There will thus be sufficient funds available, so far as we can judge, 


“to meet the just claims of the Receiver and of the persons who may. 
have financed him. Itis to be distinctly understood, however, that. 
if in the end, it transpires that the claims of thé creditors exceed. 
the amount in respect of which the Receiver is entitled to be 


reimbursed, the liability must fall upon the Receiver himself, 
In this connection, it must not be overlooked that the Receiver 
occupied a two-fold capacity, namely, he was Receiver .in the 
administration suit and also Receiver in the mortgage suit. We 
are not now concerned in these proceedings with his dealings as 
Receiver in the mortgage suit; he has to render accounts here 
only in respect of his dealings in the administration suit, 

We must, in conclusion, record our opinion that it was not 
expedient to appoint the Sheristadar of the Court of the District 
Judge of the 24-Perganas, as a Receiver of an involyed estate 
of this description, and it is not a matter for surprise that 
transactions have -been allowed to take place without that care 
and circumspection which the necessities of the case demanded 
on the part of both the Receiver and the Subordinate Judge. 

A.T. M. Rule made absolute. 
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Where the suit was for ejectment, the fact that the proprietor of a 
neighbouring piece of land in describing the boundaries of his parcel stated 
that the land of the predecessor of the defendant was situated on that boundary 
is not relevant under section 11 of the Indian Evidence Act, 


Section 13 of the Indian Evidence Act is of no avail where the transactions 
were in respect of lands other than the disputed land, as there was not any 
transaction or particular instance by or in which the right in dispute was 
olaimed, reccgnised, asserted or denied. 


A statement made in a deed of conveyance or mortgage deed is not made, 


in the course of business within the meaning of cl (2) of section 32 of the 
Indian Evidence Act. 


Sheonandan Singh v. Jeonandan Dusadh (1) referred to. 

The statement in the deeds that the transferor was owner of the land 
conveyed or mortgaged and that he was either extinguishing his interest in the 
land by an absolute sale or placing a restriction on it by way of a mortgage, is 


one against the pecuniary or proprietary interest of the person making it; con-, 


sequently the statement as a whole is admissible in evidence, 
Ningawa v. Bharmappa (2) referred to. 
Appeal by the Plaintiff. 
Suit for ejectment. 


The material facts and arguments appear from the judgment. 

Moulvis Muhammad Yusuf and Muhammad Mustafa Khan 
and Babu Dwarka Nath Mitter for the Appellant. 

Babus Umakali Mukerji, Shorosi Churn Mitra, Chandra 
Sekhar Banerji and Fatindra Nath Bose for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff in 
an action in ejectment. The case for the plaintiff is that the 
defendants are trespassers and are’ consequently liable to be 
ejected. The claim is resisted on the ground that the defendants 
have an occupaney tenancy in respect of the disputed land and 
are not liable to be ejected so long as that tenancy continues 
in operation. 

The Court of first instance negatived the defence and 
decreed the suit; upon appeal the District Judge has reversed 
that decision. He.has found upon the evidence that the second 
defendant is an occupancy tenant of the land in suit and is 
therefore not liable to be ejected. 

The plaintiff has now appealed to this Court, and on his 
behalf the decision of the District Judge has been assailed as erro- 
neous in law because founded upon evidence not legally admis- 


sible against the appellant. This evidence consists of recitals in 
(1) (1908) 18 C. W. N 71. (2) (1897) T. L, B. 23 Bom, 63. 
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four documents, namely frst, a deed of sale executed on the 
15th January, 1856, by the proprietor of the land towards the 
east of the disputed land in which he described the western 
boundary of his parcel as the tenanted land of the predecessor 
of the present second defendant Gopal Tewary ; secondly, a 
mortgage deed executed on the 21st November 1892, in which 
the proprietor of the land towards the east and south of the 
disputed land described the western and northern bound- 
aries of his parcel as the tenanted land of Gopal Tewary ; thirdly, 
a conveyance executed on the 4th July 1903, by the proprietor 
of the land towards the north of the disputed land in which he 
described the southern boundary of his parcel as the tenanted 
land -of Gopal Tewary ; and fourthly, a conveyance dated the 
1st September 1862, which contains a similar recital. The 
District Judge has found that these documents are genuine, and 
he has relied upon these statements in support of the allegation of 
the defendant that Gopal Tewary was in possession of the disputed 
land as tenant in respect thereof from 1856 to 1903. On behalf 
of the plaintiff, it has been argued that he is not a party to any 
of these deeds and that consequently the statements in question 
are not admissible in evidence as ‘against him. On behalf of 
the. defendants respondents, reliance has been placed upon sec- 
tions II, 13, 32 clause (2), and 32 clause (3) in support of 
the contention that the statements in question are admissible 
in evidence. 

In‘ so far as section 11 is concerned, we are clearly of opinion 
that it does not assist the respondents. Stress is laid mainly 
upon the second clause of section 11 which provides that facts 
not otherwise relevant are relevant if by themselves or in 
connection with other facts they make the existence or non- 
existence of any fact in issue or relevant fact highly probable 
or improbable. Now the fact that the proprietor of a neighbour- 
ing piece of land in describing the boundary of his parcel stated 
that the land of Gopal Tewary was situated on that boundary is 
not relevant for the purposes of the present litigation. The 
respondents cannot succeed ‘unless they get the statement itself 
admitted in evidence ; the mere circumstance that the statement 
was made would not be sufficient for this purpose. Conse- 
quently section 11 of the Indian Evidence Act is of no avail 
to the respondents. 

In so far as section 13 is concerned, the respondents are 
in a similar difficulty. That section provides as follows: “ Where 
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the question is as to the existence of any right or custom, the 


-following facts are relevant: (@) any transaction by which the 


right or custom in question was created, claimed, modified, 
recognised, asserted or denied, or which was inconsistent with 
its existence: (b) particular instances in which the right or 
custom was claimed, recognised, or exercised, or in which its 
exercise was disputed, asserted or departed from.” Here the 
transactions evidenced by the four deeds mentioned were in 
respect of lands other than the land now in dispute. Conse- 
quently it cannot be suggested that there was any transaction 
or particular instance by or in which the right now in question 
was claimed, recognised, asserted or denied. Section 13, there- 
fore, is of no avail to the respondents. 

The respondents finally fall back upon the provisions: of 
section 32. Here reference is made in the alternative to clauses 2 
and 3. Now clause (2) provides that when a statement has been 
made by a person of the character described in the opening 
sentence of that section in the ordinary course of business, it is 
admissible in evidence. It has been contended that when a 
vendor executes a deed of sale or a mortgagor executes a deed 
of mortgage, he is bound to describe the boundaries of the land 
transferred and that consequently when he describes the 
boundaries he may be taken to have made a statement in the 
ordinary course of business, This interpretation of the expres- 
sion ‘in the ordinary course of business ” is, however, opposed 
to the decision of this Court in Sheo Nandan Singhv. Feo 
Nandan Dusadh (1) where the learned Judges followed the view 
accepted in the case of Mingawa v. Bharmappa (2). As at 
present advised, we see no reason to dissent from the view 
adopted in ‘the cases just mentioned. We must consequently 
hold that the statement in question does not fall within clause (2) 
of section 32 of the Indian Evidence Act. The question now 
arises whether clause (3) is comprehensive enough to cover the 
present case. That clause provides that when a statement is 
against the pecuniary or proprietary interest of the person 
making it, it is admissible in evidence. It has been argued that 
this clause does not cover the statements in question, because 
they were made by persons who were in no way concerned with 
the land now in dispute and that consequently it was immaterial 
for those persons to know who was in occupation as tenant of the 
land stated to be lying on the boundaries of the lands conveyed 


(1) (1908) 13 0, W.N. 71. (2) (1897, I. L. R. 23 Bom, 63, 
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or mortgaged. Iu our opinion, this contention is not well- 
founded. As pointed out by Sir Richard Couch in the case of 
Raja Leelanund Singh v. Lakhputee Thakoorant (1), the statement 
must be taken as a whole. Now the statement in these deeds 
that the transferor was owner of the land conveyed or mortgaged 
and that he was either extinguishing his interest in the land by 
an absolute sale or placing a restriction on it by way of a mortgage, 
was undoubtedly one against the pecuniary or proprietary 
interest of the person making it. Consequently the statement as 
a whole would be admissible in evidence. This view is supported 
by the case of Mingawa v. Bharmappa (2) which was accepted 
as good law in Haji- Bibi v. H. H. Sir Sultan Mahomed Shah (3). 
The cases of Abdul Aziz Molla v. Ebrahim Molla (4) and Burha 
Mandari v. Megh Nath Singh (5) also point to the same conclu- 
sion, though the question there was simpler, because there the 
landlord of a property stated that there was a tenant in occupation 
of it, a statement clearly in derogation of his proprietary interest. 
We may add that the view we take may be supported from a some- 
what different standpoint. When a person in the position of the 
vendor or of the mortgagor in the deeds mentioned, transfers 
the property, and describes that the property conveyed or 
mortgaged is limited by certain boundaries, he makes a statement 
as'to the limited extent of that property. From this point of 
view, it may fairly be contended that the statement is one against 
his proprietary interest, because it is equivalent to an admission 
that his proprietary interest does not extend over any land 
outside the boundaries mentioned. In fact, to take a concrete 
illustration, in the event of a dispute between the transferee and 
the owner of the neighbouring land as to the boundaries between 
the two parcels, the statement made in the conveyance or the 
mortgage would be admissible in evidence as against the 


maker of it. From this point of view, also, we think that ~ 


the case is covered by clause (3) of section 32 of the Indian 
Evidence Act. Weare of opinion, therefore, that the decree of 
. the Court below cannot be assailed as erroneous in law. 
The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


A. T. M. Appeal dismissed, 
(1) (1874) 22 W. R. 231. (3) (1908) 11 Bom. L. R 4091462). 
(2) (1897) I. L. R. 23 Bom. 63. (4) (1904) I. £. R. 31 Calc. 965. 


(5) (1905) 2 0. L. J. 4n. 
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CIVIL RULE. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
EAST INDIAN RAILWAY COMPANY 


v. 
SISPAL LAL.* 
Railway Company—Carrier— Bailee—Transport of gõods—Delivery— Loss— 
Damage— Acceptance, whether precludes claim for damage. 

When goods have been sent for carriage by Railway, the mere faot that 
the consignee has accepted delivery and granted a clear receipt, does not 
extinguish his right to compensation, if he proves that the goods were lost 
in part or damaged while in the custody of the Company, 

Rule obtained by the Defendant Railway Company. 
Suit for damages. 


The material facts and arguments appear from the judgment. 
Babu Foy Gopal Ghosha (with him Mr. G. B. Macnair) for 
the Petitioner. 
Babu Biraj Mohan Majumdar for the Opposite Party. 
G. A. V. 
Mookerjee J.—This Rule raises an important question of 
law about the liability of a Railway Company to pay compensation 
for loss of goods or damage caused to them while in their 
custody, though the claim is not put forward by the consignee 
till after he has taken delivery and granted "a clear receipt.” 
The circumstances, under which the question requires considera- 
tion, may be briefty narrated as found by the Small Cause Court 
Judge. Qn the 7th October 1910, the opposite party téndered 
to the East India Railway Company at Delhi four bales of cloth 
for despatch to Buxar. The goods arrived at Buxar on the 
14th October; the consignee took delivery of the bales which 
were apparently in good condition, and granted a simple receipt. 
On the 5th December, 1910, another bale was delivered to the 
Company at Delhi for carriage to Buxar, and duly carried there 
in apparent good condition. The consignee took delivery on 
the 14th December, and granted receipt as before. He subse- 
quently reported to the Company that some pieces of cloth 
were missing from the bales ; the Company refused to entertain 
the claim, whereupon, on the 7th March, 1911, the consignee 
instituted this suit in the Court of Small Causes at Buxar for 


* Civil Rule No. 3026 of 1911, against the decision of S. K, Rahaman, Esq, 
Small Cause Court Judge, Buxar, dated the 10th April 1911, 
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recovery of Rs. roo as damages for the loss ofthe pieces of 
cloth. The Company resisted the claim substantially on two 
grounds ; they denied, in the first place, that the goods had 
been lost while the bales were in`their custody ; they contended, 
in the second place, that as the consignee had accepted delivery 
and granted “a clear receipt,” his right to compensation had 
been extinguished, even if it was proved that the loss had taken 
place while the goods -were in the custody of the Company. 
The Small Cause Court Judge has found upon the evidence 
that the articles were taken out of the bales, while they were in 
the custody of the Company ; he has negatived the suggestion 
of the defence that the articles had been abstracted by the 
plaintiff himself or his men after delivery of the goods. It may 
be observed at this stage that the Small Cause Court Judge 
has recorded the evidence somewhat carelessly, and the notes 
of the depositions of the witnesses are not always intelligible. 
The Court is bound, however, to accept his finding upon the 
question of fact, namely, that a portion of the goods consigned 
was lost while the bales were in the custody of the Company, 
Upon this finding, the Small Cause Court Judge has stated 
that in his view of the law, the plaintiff is not entitled to 
succeed, because he has taken delivery and granted aclear 
receipt; but the Small Cause Court Judge has held that “in 
order to safegured the public interest, the Company is bound 
to take some step to stop this sort of action,” and he has accor- 
dingly made a decree in favour of the plaintiff for Rs. 50. On 
behalf of the Company, we have been invited to set aside this 
. decree on the ground that it is obviously erroneous and that 
the judgment itself is not self-consistent. In answer to the Rule, 
it has been argued on the other hand by the learned vakil for 
the plaintiff that the view of the law accepted by the Small 
Cause Court Judge is erroneous, and that, if his decree is open 
to attack, it is liable to be assailed on the ground that the 
plaintiff has not been awarded damages in full. The question, 
therefore, arises, whether the plaintiff has lost his right of action, 
because he has taken delivery and granted a clear receipt. 

In support of the Rule, it has been argued that the question 
ought to be answered in the affirmative, and reference has been 
made to Macnamara on Carriers, 1908, section 214, where it is 
stated that, when goods are delivered by a Railway Company 
at the proper place and at the proper time, the consignee is 
bound to examine them and ascertain whether they are in 
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Ce: good order, and, if he does not intimate objection, it will be 
; 1911. presumed that they were delivered in good order. The 
East Indian Railway learned author relies upon the case of Stewart v. North 
Company British Ry. Co. (1) as authority for this proposition, The 
Sispal Lal, principle in question is perfectly sound, but is of no assistance 


Mooherjee, J. to the petitioners. The case of Stewart v. North British Ry. 
— . Co. (1), is not an authority for the proposition that, if a consignee 
takes delivery and grants a clear receipt, he loses his remedy, 
even if he is able to establish conclusively that the goods were 
damaged or partially lost while in transit. In fact, the contrary 
view was adopted in Fohnston & Sons v. Dove (2), where it was 
ruled that, if a consignee of goods (which as a matter of fact have 
been damaged in transit though such damage is not visible 
at first sight) grants a clear receipt, accepts delivery, and breaks 
bulk without judicial inspection or notice to the carrier, he does 
not lose his right to compensation ; the fact that he has granted 
a receipt is an element in the proof of damages, but is no bar to 
the claim. A similar view was taken in Pearcey v. Player (3), 
where Lord Craighill observed as follows: “The counsel for 
the defender has also argued that the neglect of the pursuer to 
examine the luggage after delivery, and the delay of 24 hours in 
reporting the loss to the defender, bars his right to recover. The 
former may affect the proof of the question, was the portmanteau 
delivered? But assuming non-delivery to be proved, it cannot 
operate as a bar, there not having been in the contract between 
the parties a provision or an implication that should the goods 
delivered be taken without challenge at the time, right to recover 
for any undelivered article should be forfeited.” This is | 
obviously good sense and based on sound legal principles. The 
right to compensation has accrued as the result of the loss ; the 
acceptance of the goods without protest may raise a strong 
presumption that the alleged loss has not taken place ; but, if it 
is proved by reliable evidence that, as a matter of fact, there was 
loss or damage to the goods while they were in the custody of 
the Railway Company, it is difficult to appreciate how on principle 
the position can be maintained that the acceptance of delivery 
operates to extinguish the right to compensation. The question 
has been repeatedly raised in the Courts of the United States, 
and the view has been uniformly maintained as well- founded on 
principle that grant of clear receipt and acceptance of delivery 


=, (1) (1878) 5 Rettie, 426. (2) (1875) 3 Rettie, 202. 
: (3) (1883) 10 Rettie, 664; 20 8. L. R, 376, 
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do not affect the right to compensation for loss or damage proved 
to have been caused to the goods while in the custody of the 
carriers. One of the earliest cases on the subject is Oakey v. 
Russell (1), where it was ruled that, although acceptance of the 
goods by the consignee’ without objection and with knowledge 
of their defective condition precludes recovery for damages 
thereto [Munro v. Ship Baltic (2), Marcy v. Warner (3)], yet 
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acceptance will not operate as waiver of objection for damage ` 


not apparent. Again, in Bowman v. Teall (4), it was held that 
the receipt of the goods alone, with no stipulation that they are 
accepted in full performance of the contract, does not constitute 
a waiver of claim for damages for which the carrier may be liable. 
Alden v. Pearson (5) and Lesinsky v. Great Western Despatch (6). 
The question was elaborately discussed in the case of Zhe Himira 
Shepherd (7), where it was ruled that the claim for compensation 
was not lost, though the consignee had granted a clear receipt, 
accepted delivery and sold the goods. Woodruff, J., observed, 
that in cases of this description, the conduct of the consignee 
would be scrutinised carefully and the Court would receive his 
evidence with caution ; but if the evidence proved that the 
loss or damage occurred while the goods were in transit, compen- 
sation could be claimed notwithstanding delivery and acceptance. 
To put the matter briefly, a receipt acknowledging the delivery 
of the goods in good condition is only prima facte evidence of 
the fact ; Porter v. Chicago Ry. Co. (8), which must be taken 
to qualify the somewhat broad statement in Skinner v. Chicago 
Ry.. Co. (9). As recent illustrations of this principle, reference 
may be made to the cases of Mears v. New York Ry. Co, (10) and 
Southern Ry. Co. v. Ashford (11). In the former of these cases, 
a piano was delivered by the carrier to the consignee who signed 
a clear receipt. When the package was taken home and opened, 

it was discovered that the piano had been spoiled by water. It 
was held that the consignee was entitled to damages, notwith- 
standing the grant of a clear receipt and acceptance of delivery. 
In the second case, the consignee removed his dog from the 
railway van ; but when he took it home, he discovered that it 
had been injured. It was ‘held that he was entitled to claim 


(1)- (1827; 6 Martin, N. 8, (Ua) 58. (2) (1810) 1 Martin O. §., (La.) 194, 
(3) (1865: T La. Ann. 34. 
(4) (1840) 23 Wendell, 306 ; 35 Am. Dec. 562. 


(5) (1855) 69 Mass 342, (6) 1 11881) 10 Mo.App 1834. 
(7) (1871) 8 Blatchford, 341 ; 8 Fed. Cas 579. 
(8) (1865) 20 Iowa 73. {10 41902 52 Atl. 610; 56 L. R. A. R84. 


(9) (1861) 12 Iowa 191, (11) (1900) 126 Alabama 591 ; 28 South 7a2, 
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damages, and that the fact that he had granted a receipt for 
delivery in good condition was not a conclusive defence against 
recovery of compensation. The principle, therefore, that a 
reeeipt acknowledging a delivery of the goods in good condition 
is only prima facie evidence of the fact and raises a presumption 
in favour of the carrier which may be rebutted by the consignee, 
is firmly established ; and it is manifestly consistent with rules 
of justice, equity and good conscience. The inference, therefore, 
follows that the decree made by the Small Cause Court Judge 
is correct, though his reasons are erroneous, 

The result is that the Rule is discharged with costs one 
gold mohur. 

Carnduff JI agree. The short point of law raised by 
this Rule seems to be as to whether a bailor, who in the absence 
of any agreement on the subject, has given the bailee a receipt 
for the goods bailed, is zso facto precluded from proving that 
the goods were in reality damaged or deficient in quantity when 
delivered to him. I have myself been unable to find any 
authority, either in England or here for holding that he is, 
and my learned brother has shewn that it has been held 
elsewhere, for reasons which seems to me to be most cogent and 


convincing, that he is not. 
Rule discharged. 





Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
PATRINGA KOER 


v. 
MADHAVANAND RAM AND OTHERS.* 


Execution proceedings—Hffect of reversal—Civil Procedure Code (Act V of 1908), 
0. 21, Rr. 57, 58—Application dismissed for default—Review—Pr*vate 
sale of property—Attachment, object of. 


A revival of execution proceeding does not operate as a revival of the 
attachment so as to prejudice the rights of strangers who have in the interval 
acquired a title to the property. 

The reversal of judicial orders leaves unaffected the rights of strangers, 
bona fide purchasers, whether under execution sale or under private sale, who 
have acquired title on the assumption that such orders were valid in law, 

Janukdhari v. Gossain Lal Bhaya (1) referred to. 

The true object of attachment is to place the property in the custody of 
the Court so as to make it available for the realisation of the fruits of the decree, 
I£ by reason of dismissal of the suit or of the default of the decree-holder, the 
Court dissolves the attachment, the property ceases to be in the custody of the 
Court, Upon reversal of the decree or upon cancellation of the order of 

* Civil Rule No. 2346 of 191], against the decision of Babu Tarak Nath 
Dutt, Subordinate Judge of Patna, dated the 29th-March, 1911. 

C1) (1909) 11 C. L. J. 254 ; I. L, B,37 Calo. 107, 
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dismissal for default, the decree-holder may ask the Court to take the property 
back into its custody ; but in the absence of statutory provision to the contrary, 
the Court cannot do so with retrospective effect so as to prejudice a title that 
may have been acquired in the interval by a stranger when the property was 
admittedly not in the custody of the Court. 


Application for revision by the Decree-holder, 

Application for execution of decree. 

The material facts and arguments appear from the judgment. 

Babus Mohendra Nath Roy and Surendra Kumar Bose for 
the Petitioner. 

Babu Rajeswari Prosad for the Opposite Party. CG. A. V 


The judgment of the Court was delivered by 

Mookerjee J—We are invited in this Rule to set aside an 
order made under Rule 60 of Order 21 of the -Code of 1908. 
The circumstances, under which the order in question has been 
made, are’ not in controversy. On the 21st July, 1910, the 
petitioner before us applied for execution of a decree for money 
which she had obtained on the 19th March, 1910. The properties 
of the judgment-debtors were duly attached on the Ist August, 
1g10. The proclamation subsequently issued was returned 
unserved, and the Court directed the decree-holder to take 
necessary steps within five days from the 22nd November. No 
steps were taken, and on the 30th November, the Court dismissed 
the application for execution for default. On the 12th December, 
1910, the judgment-debtor transferred the properties which had 
been previously attached by the decree-holder to one 
Madhabanandram. On the 23rd January, 1911; the decree-holder 
obtained a review of the order of the 30th November, 
1910, and the execution proceeding was revived. The 
decree-holder took steps to have the sale proclaimed for the 
zoth March, 1911.. The assignee thereupon preferred a claim 
under Rule 58 of Order 21 of the Code. He contended that 
there was no valid attachment in force when he took the 
assignment, and that the subsequent revival of the execution 
proceeding could not in law operate as a revival of the attachment 
to the prejudice of his rights. The Court found on the evidence 
that the claimant was a dona fide purchaser for value without 
notice, and that the contract with him for the sale of the 
property had been made on the 30th June, 1910, long before the 
decree-holder applied for execution of his decree. In this view, 
the Subordinate Judge allowed the claim under Rule 60 of 
Order 21. We are now invited to discharge this order as 
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made without jurisdiction, because it is contended that the 
properties were under attachment on the date of the assign- 
ment, The question raised is one of some novelty and not 
altogether free from difficulty, mainly because the framers of 
the Code have omitted to provide for the contingency which 
has happened. 

Rule 57 of Order 21 of the Code of 1908—we quote only 


so much of the Rule as is applicable to this case—provides that 


where any property has been attached in execution of a decree, 
but by reason of the decree-holder’s default, the Court is unable 
to proceed further with the application for execution, it shall 
dismiss the application ; upon the dismissal of such application, 
the attachment shall cease. In the case before us, the Court held 
on the 30th November, 1910, that there had been default on the 
part of the decree-holder, and dismissed the application under 
Rule 57. Thereupon the attachment ceased in terms of the 
Rule. Consequently when the assignment was made in favour of 
the claimant on the 32th December, 1910, there was no 
subsisting attachment in force; but it is contended on behalf of 
the decree-holder that when the order of dismissal for default 
was set aside on review on the 23rd January, 1911, the 
parties were restored to the position they occupied before 
the execution proceeding was dismissed ; in other words, the 
contention is that the effect of the revival of the execution 
proceeding was to revive the attachment automatically. It may 
be assumed that this would be the result in so far as the 
decree-holder and the judgment-debtor were concerned. But 
the question still remains, whether the revival of the execution 
proceeding operates as a revival of the attachment so as to 
prejudice the rights of strangers who have in the interval 
acquired, as here, a title tothe property. In our opinion, the 
question ought to be answered in the negative.- At the time 
when the assignment was made, there was no attachment in force. 
The assignee consequently acquired a good title in no way 
subject to the claim of the decree-holder. It is difficult to 
appreciate upon what: principle his position may be deemed to 
be affected by a subsequent reversal of the order by a superior 
Court or by cancellation thereof on review by the Court that -- 
had made it. The principle recognised by their Lordships of 
the Judicial Committee in Zainul-ab-din v. Mahomed Ashgar (1), 
militates against this view. Numerous other instances will be 


(1) 1887) D. B. 15 1, A. 12. 
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found collected in the judgment of this Court in Panukdhari Lal 
v. Gossain Lal Bhaya Gaywal (1), in which the reversal of 
judicial orders has been taken to leave unaffected the rights of 
bona fide purchasers who have acquired title on the assumption 
that such orders were valid in law. Although in the case before 
us, the assignment was by act of parties, the same doctrine 
may well be applied. Here the Court had made an order for dis- 
solution of attachment ; that order was in force at the date of the 
assignment to the claimant and was cancelled only after his title 
_ had been perfected. Reference may be made in this connection 
to the cases of Chettiattil v. Kunhi (2) and Sastrama Kumari v. 
Meherban Khan (3). In the former of these cases, an attachment 
was issued after an ex parte decree had been set aside on the 
basis of an application made apparently when the *decree was in 
force. The decree was subsequently restored after trial on 
the merits. It was ruled that this could not validate 
the attachment so as to prejudice an assignee of the 
attached property. In the second case, an attachment had 
been effected before judgment, and it was dissolved upon 
dismissal of the suit by the Original Court. Upon appeal the 
dismissal was set aside and a decree made in favour of the 
plaintiff. It was ruled that the reversal of the decree of the 
primary Court did not operate to revive the attachment to the 
prejudice of an assignee who had acquired a good title during 
the pendency of the appeal, when no attachment was in opera- 
tion. The true object of an attachment is to place the property 
in the custody of the Court so as to make it available for the 
realisation of the fruits of the decree. If by reason of the 
dismissal of the suit or of the default of the decree-holder, the 
Court dissolves the attachment, the property ceases to be in the 
custody of the Court. Upon reversal of the decree, or upon 
cancellation of the order of dismissal for default, the decree- 
holder may no doubt ask the Court to take the property 
back into its custody : but in the absence of statutory provision 
to the contrary, we cannot hold that the Court can do so with 
retrospective effect so as to prejudice a title that may have been 
acquired in the interval when the property was admittedly not 
` in the custody of the Court. Asis pointed out in the case of 
Sasirama Kumari v. Meherban Khan (3), the question has been 


(1) (1909) 11 G. L. J. 264, I. L, R. 37 Cale, 107. 
(2) (1905) I. L. R. 29 Mad. 175, 
(3) (1911) 13 O. L, J. 243. 
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much debated in the Courts of the United States, and though 
there has been some divergence of judicial opinion, the prepon- 
derance of decisions is against the revival of attachments with 
retrospective operation to the detriment of titles acquired in the 
interval, (Drake on Attachment, Ch. XVI). In some States, 
the difficulty of the situation has been met by legislation, and 
conditions have been prescribed upon fulfilment of which an 
attachment, notwithstanding dismissal of the suit, may remain 
in suspense, and its uninterrupted operation restored upon 
reversal of the judgment. But in this country, as we have 
already stated, there is no legislative provision on the subject, 
and the plain meaning of Rule 57 of Order 21 is that upon 
dismissal of the application for execution by reason of default 
of the decree-holder, the attachment ceases. We cannot hold 
that the attachment remains in suspense pending the result 
of a possible appeal or application for review. It has been 
suggested that this view may result in hardship to the decree- 
holder in cases where an erroneous order of dismissal for default has 
been made by the Court, but that is obviously a matter for the 
Legislature to consider. We may add that ifthe view we take 
may result in hardship to the decree-holder in some instances, 
the contrary view put forward by the learned vakil for the 
petitioner may equally lead to injustice to an assignee for value 
who has in the interval acquired title on the faith that the 
order of the Court has been properly made. We are, therefore, 
of opinion that there was no attachment in force when the 
claimant in this case took an assignment of the property which 
has been properly released under Rule 60, 


We may add that it was argued that if there was no attach- 
ment in force, a claim or an objection could not be preferred 
under Rule 58. This position is no doubt technically correct 
Sastrama v. Meherban (1); but there is no substance in it. 
As there is.no attachment in force, the decree-holder ought 
strictly to be called upon to attach the property. As soon as 
he proceeds to do so, the claimant will be at liberty to apply 
under Rule 58, and then the Court will be called upon to 
determine whether the assignment was real, that is, whether 
the assignee was in possession on his own behalf or on that 
of the judgment-debtor. This matter has already been investi- 
gated and found against the decree-holder, It would be an idle 


(1) (1911) 13 ©. L., J. 248 (249). 
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formality to call upon the parties and the Court to repeat CIVIL 
the steps already taken. i 1911. 
The result, therefore, is that this Rule is discharged with Patringa Koer 


ino o r ve 
costs. We assess the hearing fee at one gold mohur. Madhavanand Ram. 


A. T.M. , r Rule discharged, Mookerjee, J, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
LANGAT SINGH 


Civil. 
v. — 
. : ig 1911. 
JANKI KOER, k —_ 
3 vee A 3 : June, 13, 14. 
Decree, amendment of—Successive applications—Clerical or arithmetical August, 28. 
mistake—Civil Procedure Code (Act V of 1908), Sco, 11—‘ Suit’— — 


Amendment needless—Court's power to amend, 


Successive applications for amendment of a deoree are not barred by 
section ll of the Code of Oivil Procedure, 1908. If an application for amend- 
ment has been heard and disposed of on the merits, a subsequent application 
of the same scope and character may be barred upon general principles of law, 

\ The power to amend a decree so as to correct a clerical or arithmetical 
mistake therein or an error arising from an accidental slip or omission is 
inherent in every Court and may be exercised at any time the error is dis- 
covered, although the Court will not exercise such power unless the error is 
of the description mentioned in section 206 of the Code of Civil Procedure of 
1882 and although the Court may deem it inexpedient or inequitable to exercise 
its powers when third parties have acquired rights under the erroneous decree 
without a knowledge of the circumstances which would tend to show that the 
decree was erroneous 

Semble. The principle that the Oourt will not amend a decree to the 
prejudice of third persons who have acquired interests for value, has no 
application to cases of assignments of decrees, 

All.persons who are not parties to the action, and who have acquired 
interests, based on the existing state of the record, acting in good faith and 
being purchasers for valuable consideration, without notice, actual or implied, 
of the existenoe of the matters, evidence of which bas been supplied by the 
amendment, are not prejudiced thereby, unless they have been accorded a 
hearing and the Court has determined that they have no such equities as entitle l 
them to be. exonerated from the effect of the amendment. 


Petition of revision by the assignee of the decree-holder. 

Application for amendment of decree. 

The material facts and arguments appear from the judgment, 

Mr. S. P. Sinha and Babus Mohendra Nath Roy and 
Luchmi Narain Sinha for the Petitioner. ` , 

Dr. Rash Behary Ghose and Babus Ram Churn Mitter and 
Dwarka Nath Mitter for the Opposite Party. 


* Civil Rule No, 2617 of 1911, against the decision of Babu Khetra Lal 
Sinha, Subordinate Judge of Mozufferpur, dated the 16th March, 1911, 
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The judgment of the Court was delivered by 


Mookerjee J.—We are invited in this Rule to set aside an 
order by which the Court below has amended a decree made on 


- the 14th December 1901. The order of the Subordinate Judge’ 


is assailed on the ground that it was made without jurisdiction,. 
inasmuch as two previous applications, similar in scope and 
character to the present, had been refused. The circumstances 
under which the order in question has been made may be briefly 
recited. In 1899, Babu Sham Sivendra Shahi, husband of the 
sister of Maharaja Harendra Kishore Singh of Betia, commenced 
an action against Maharani Janki Koer for recovery of jewelleries 
and other valuable articles, alleged to be the property of his 
deceased wife. The matters in controversy in the suit were 
referred to two arbitrators, Mr. Hall and Babu Jagneswar Prosad 
Singh. The arbitrators were not unanithous, and gave divergent 
awards on the 13th and 14th July 1901. The matter was there- 
upon referred, in terms of the submission, to Mr. Grouse, 
Collector of Saran, who made his award on the 7th September,. 
1901. The Subordinate Judge accepted the award of the umpire, 
and directed on the 22nd November, 1901, that a decree be drawn 
up in accordance therewith. When the decree was drawn up, 
however, it stated that the claim of the plaintiff was decreed as 
per award of the arbitrators and the umpire in the manner 
‘specified. It is necessary to explain at this stage that one of the 
arbitrators, Mr. Hall, in his award, made mention of a Hindi list 
(Ex. B to B7) of the articles which Maharani Janki Koer. 
admitted to have received from Benares, where the wife of the 
plaintiff had died. A translation of this list was attached to the 
written statement and was called list A. The other arbitrator, 
Babu Jagneswar Singh, mentioned three lists A, Band C. Twelve 
other lists appear to have been prepared (Ex. AI to A12) 
which it is said, merely enumerated articles mentioned in the 
Hindi list (Ex. B to B7) or in the English version thereof 
(Ex, A). The umpire allowed the plaintiff properties included — 
in the Hindi list (Ex. B to B7). When the decree in the suit 
came to be drawn up, it is asserted by the defendant, a confusion 
was made between the different lists, and properties were 
mentioned twice as if they were distinct and separate. This 


‘error, it is suggested, was due to the fact that although the Subor- 


dinate Judge had passed judgment in accordance with the award 
of the umpire, the decree, as drawn up, was on the basis of the 
award of the umpire as also those of the arbitrators who had.. 


Vou. XIV.) HIGH COURT. 


recorded divergent awards. This decree was drawn up on the 
14th December rg01. In 1902, the decree-holder applied for 
delivery of the articles both of list A and of lists Ar to Ar2 as 
if they were distinct articles. The result was, that on the 26th 
. November, 1902 the judgment-debtor applied for amendment of 
the decree. On the 7th February, 1903, the Subordinate Judge 
refused the application on the ground that it had not been 
explained to him how the decree was contrary to the judgment. 
It has been stated in the affidavit filed on behalf of the judgment- 
debtor in this Court, that this arose from the circumstance, that 
the proceedings had been transferred from Motihari to Chapra, 
and the new pleader at the latter Court had no opportunity 
allowed to him to receive instructions from the judgment-debtor. 
On that very date, the judgment-debtor applied for a review of 
the order of dismissal, but on the 16th May, the application for 
review was refused on the ground that the successor of the 
Subordinate Judge who had made the order was not competent 
to review it. Thereupon on the 21st May, 1903, the judgment- 
debtor presented a fresh application for amendment. That applica- 
‘tion was dismissed on the 12th December, 1903, because, in 
the opinion of the Subordinate Judge, an amendment was 
unnecessary. He held in substance, that the enumeration of the 
two sets of duplicate lists in the decree was a mere surplusage, 
not calculated to mislead any body. The decree-holder, there- 
after, on the roth September, 1904, applied for execution of the 
decree. The Subordinate Judge held on the 21st August, 1905, 
that the decree-holder was entitled to the articles in both sets of 
lists or their value, though he was of opinion that one set of lists 
was merely a duplicate of the other and only one set of articles was 
in existence. The Subordinate Judge came to this remarkable 
conclusion, because he felt himself bound by the decision in the 
previous execution case as to the meaning of the decree, on the 
principle explained by the Judiciai Committee in Mungul Pershad 
v. Grijakant(1), and Ramkripal v. Rupkumari (2). The Subor- 
dinate Judge further held, that although the interpretation of the 
lists accepted by his predecessor was correct on the facts, yet as the 
decree had not been amended, he was powerless to do justice 
between the parties. On the day following the delivery of this 
judgment, the judgment-debtor presented a fresh application for 
amendment of the decree. On the 22nd November, “1905, the 
(1) (188) I. D. R. 8 Cale. 51. 
(2) (1883) L. R. 11 I. A, 87, I. L. R, 6 All, 269, 
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judgment-debtor also lodged an appeal in this Court against the 
order, of the Subordinate Judge in the execution case. The 
result was that the hearing of the application for amendment 
was adjourned pending the hearing of the appeal by this Court. 
On the 23rd January, 1907, a Division Bench of this Court 
(Mitra and Caspersz JJ.) dismissed the appeal. The learned 
Judges held that it was not competent to the execution Court to 
ignore the order of the 26th November, 1902, and that the only 
remedy of the judgment-debtor «vas either to have the decree 
amended or a proper decree drawn up. The application of the 
judgment-debtor made on the 22nd August, 1905, which had 
so long awaited the decision of the High Court in the execution 
appeal, was now taken up, but on account of circumstances 
over which the parties had no control, the matter could not 
be considered till the 16th March, 1911. On that date, the 
Subordinate Judge granted the application for amendment, and 
directed that the words “arbitrators and” and “ lists A1 to A12” 
be expunged. We are now invited by an assignee of the decree 
who was made a party to the proceedings in the Court below 
and who is now the decree-holder for all practical purposes, to 
discharge this order on the ground, that as two successive 
applications for amendment of the decree had been refused, 
it was not competent to the Subordinate Judge to entertain 
a third application in the same matter. This position has 
been strenuously controverted on behalf of the judgment-debtor, 
and it has further been argued that as the decision of the 
Subordinate Judge is right on the merits and has done justice 
long deferred, this Court ought not to interfere in the exercise 
of its revisional powers. It has finally been suggested that 
even if the decision was open toattack on the merits, it could 
at best be treated as erroneous in law, and consequently, not 
liable to be reviewed by us in the exercise of our revisional 
powers. 

The question raised as to the competency of a Court to 
entertain successive applications for amendment of a clerical 
or arithmetical mistake in a decree or of error arising therein 
from any accidental slip or omission is apparently of first 
impression in so far as this Court is concerned. It has been 
argued by the learned vakil for the judgment-debtor that 
section 13 of the Civil Procedure Code of 1882 has no application 
to a case of this character, inasmuch as an application for 
amendment of a decree can in no sense he treated as a ‘suit’ 
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within the meaning of section 13. He has placed reliance, in 
support of this view, upon the decision in Smith v. Secretary of 
State (1), where an application under section 63 of the Adminis- 
trator-Generals Act (II of 1874) was deemed to be barred by 
the disposal of a former application in the same matter, 
because such application was of the nature of a ‘suit’ within 
the meaning of the Civil Procedure Code. It may be conceded 
that successive applications for amendment of a decree are not 
barred by section 13 of the Code of 1882, because .an applica- 
tion for amendment is not a ‘suit’ within the meaning of that 
section. It does not follow, however, that if an application for 
amendment has been heard and disposed of on the merits, a 
subsequent application may be maintained in the same matter, 
The subsequent application may be barred, not upon section 13, 
but upon general principles of law. The decisions of their Lord- 
ships of the Judicial Committee in Ramkripal v. Rupkoert (2) 
and Beni Ram v. Nanhu Mal (3), indicate that an interlocutory 
judgment may be as binding upon the parties as a final judgment, 
on the principle that if it were not binding, there would be no end 
to litigation. When, therefore, upon an application for 
amendment of adecree, there has been an adjudication on the 
merits, the view may well be maintained that the decision is 
conclusive between the parties, notwithstanding the inappli- 
cability of section 13 of the Code of 1882. Different 
considerations, however, obviously arise when an application for 
amendment of a decree has been dismissed without adjudication 
on the merits, either because of default of the petitioner or 
because the Court thought that an amendment was needless. 
The question arises, whether there is any statutory provision or 
recognised principle of law upon which a second application 
ought not to be entertained under circumstances like these. It 
is obvious that section 102 of the Code of 1882 does not by its 
terms present a bar, in cases of this description. On the other 
hand, instances are by no means rare in which successive 
applications have been allowed in matters in which there is no 
statutory bar, provided there has been no.adjudication on the 
merits upon a pevious application. In Thakur Persad v. 
Fakirulla (4), it was ruled by the Judicial Committee that the 
mere fact that an application for execution of a decree had been 
‘dismissed for default did not bar a subsequent application. 


(1) (1878) I. D. R. 3 Cale, 343. (2) (1888) L. R, IUI. A 37, 
(3) (1884) L. R, 111. A. 181. 
(4) (1894) L. R. 22 I. A. 441, I. L. R, 17 All, 106, 
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See also Asim Mandal v. Raj Mohan Das (1). In Ramani 
Debi v, Kumud Bandhu Mukerji (2), it was ruled by this Court 
that the dismissal for default of an application for probate 
does not debar a second application for probate. The 
cases of Wusseeroodee Khan v. Fadunarain Chowdhry (3) and 
Gobinda Ram Mandal v. Bholanath Bhatta (4), furnish instances 
of cases in which a second application for a review was 
entertained after a previous application for review had been made 
and rejected. A similar doctrine is recognised in the decision of 
this Court in Gulab Koer v. Badshah Bahadur (5), where it was 
ruled that a suit might lie to set aside a consent decree on the 
ground of fraud, although an application for review on the same 
ground had been unsuccessful. The principle which underlies 
these decisions militates against the view that an application for 
amendment of a decree cannot be entertained because a previous. 
application has been dismissed for default or as superfluous. 
Indeed, the learned Judges of the Madras High Court inm 
Fivrajt v. Pragji (6), assumed that ifan application for amend- 
ment has been dismissed for default, there is nothing to prevent 
the Court from hearing another application in the same matter. 
In our opinion, this view is sound on principle. The position is 
substantially strengthened, if we remember that, apart from 
statutory provisions, the Court has inherent power to vary or 
amend its own decree or order, so as to carry out its own 
meaning. As was observed in Meller v. Swire (7), when a Court 
does so, it merely exercises a power to correct a mistake of its 
ministerial officer by whom the decree or order was drawn up; 
for it is incumbent on the Court to insist that the decree drawn 
up in its office should correctly express the judgment of the 
Court. Jn re Saint Nazaire Co. (8), Preston Banking Co. v. 
Allsup (9). To the same effect are the emphatic observations of 
Lord Penzance in Lawrie v. Lees (10) and of Lord Watson in 
Hatton v. Harris (11), that every Court has the power to vary 
the orders drawn up mechanically in its office so as to carry out 
its own meaning and to bring the record into harmony with the 
order which the Judge obviously meant to pronounce. The 
same principle has been recognised in judicial decisions in this 


(1) (1910) 13 0. L. J. 532. (2) (1910) 12 C. L. J. 185. 
(3) (18665 W. B 98, B. L. R Sup. Vol 367. 

(4) (1888) I, L. R. 15 Cale. 482 (8) (1879) 12 Ch D. 88. 
(5. (1909) 100 T.. J. 420 447.) (9 (1895) 1 Oh, 141. 

(6) (1886) I. L. R. t0 Mad. 51, (10; (1881) 7 App Cas. 19. 
(7) (1885) 30 Ch. D. 339. (11) (1892) A, O. 547. 
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country. Furameshraya v. Speshagirtappa (1), Toona v. 
Kurriemun (2). It has further beea held that such power of 
amendment may be exercised at any time, and it was ruled in 
Shivapa y. Shivpanch (3), that an application under section 206 
of the Code of 1882 was not governed by any limitation and 
could be made at any time the errors in the decree were 
discovered. In England, amendments have been allowed even 
after the-lapse of many years from the date when the decree was 
drawn up, onthe principle stated by Lord Macnaghten in Hutton 
v. Harris (4), that lapse of time has nothing todo with the 
question of amendment. See also Shipwright v. Clements (5) 
and Loughrey v. Swan (6). It is obvious, therefore, that the 
power to amend a decree so as to correct a clerical or 
arithmetical mistake therein or an error arising from an 
accidental slip or omission is inherent in every Court and may be 
exercised at any time the error is discovered, although the 
Court cannot exercise such power unless the error is of the 
description mentioned in section 206 of the Code of 1882, 
Kotagiri v. „Vellanki (7) `and although the Court may deem 
it inexpedient or inequitable to exercise its powers where third 
parties have acquired rights under the erroneous decree without 
a knowledge of the circumstances which would tend to show 
that the decree was erroneous. Hutton v. Harris (4). This 
princiole is manifestly inconsistent with the position that because 
an application for amendment has been dismissed for default or as 
superfluous, the Court is powerless to set matters right and to 
rectify its own records upon a subsequent application by the 


party interested. We are not much impressed by the argument, 


that an unscrupulous litigant may, time after time, present 
applications which he has no serious intention to prosecute, As 
pointed out in Ramani Debt v. Kumud Bandhu Mukerjee (8), 
the danger apprehended may easily be avoided, if upon 
dismissal of a frivolous application for amendment for default, 
asuitable order for costs of a deterrent character is made in favour 
of the party sought to be harrassed; or, again, as explained in 
Grepev. Lome (9), the Court may, in its discretion, refuse to 
entertain an application for amendment presented after repeated 
frivolous applications of a similar character by the same party. 


(1) (1899) I. L. R. 22 Mad 364. (5) (1899) 38 W R 746. (Eng.) 


(2) (186616 W. R. Mis 31. (6) (1889) 23 U T R Ir, 54. 
(3) (1886, 1. L. R. 11 Bom, 284. (7) (1899, I. L B. 24 Mad. 1, L. R. 27 I. A. 197, 
(4) (1892) A. C. 547. (564). (8), (1910) 12 C. L. J. 185 (191). 


(9) (1887) 37 Ch. D. 168, 
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In the case before us, however, no such consideration obviously 
arises. Ever since the decree was drawn up on the 14th Decem- 
ber, 1901, the judgment-debtor has persistently endeavoured 
to get the decree amended. The decree-holder has, with equal 
obstinacy, resisted the applications on grounds of the most 
unsubstantial character, and the Courts successively called upon 
to deal with the matter have displayed a singular adherence to 
technicalities, regardless of the true merits of the case, which 
have not been, by any means, difficult to discover. The result 
has been that a decree, erroneously drawn up on the r4th Decem-| 
ber, 1901, was not amended till the 16th March, 1911. Itis a 
matter for regret, no less than surprise, that such delay should 
have been possible in a case of this description. 

The learned Counsel for the petitioner has contended, upon 
the authority of the decisions in Autton v. Harris (1) and 
Stewart v. Rhodes (2), that it is inequitable that an amendment 
should be allowed at this distance of time to the prejudice of the 
assignee of the decree. We are not satisfied by any means that 


the principle invoked, namely, that a Court will not amend a 


decree to the prejudice of third persons who have acquired 
interests for value, has any application to cases of assignments of 
decrees, and if the question arose for consideration, we should 
have to examine the validity of the contention of the opposite 
party that the doctrine does not apply, because an assignee of a 
decree takes subject to the equities between the assignor and the 
judgment-debtor; see Monmohan v. Dwarka Nath (3). The 
question suggested, however, was not propounded in the Court 
below, and we have no finding by the Subordinate Judge that the 
assignee took without notice of the claim for amendment. On 
the other hand, there is good reason for the suggestion that the 
assignee had notice. The first application for amendment was 
made as early as the 26th November, 1902 ; since then, the matter 
has been continuously before the Court in one form or another, 


and the application for amendment, which has now been granted, 


has been pending ever since the 22nd August, 1905. The assign- 
ment of the decree, we are informed, was made so late as the 
16th October, 1908, although, it is said, that as early as 


“20th December, 1901, the assignee had acquired some interest- 


(not explained) in the decree. But he was a party to the appeal 


, in the High Court and must have been aware of the proceedings 


(1) (1892) A. C. 547. (2) (1901) 1 Ch. 386. 
(3) (1910) 12 0. L. J, 312 {321.) 
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for amendment. It isa perfectly sound doctrine that all persons 
who are not parties to the action, and who have acquired 
interests, based on the existing state of the record, acting in good 
faith and being purchasers for valuable consideration, without 
notice, actual or implied, of the existence of the matters, evidence 
of which has been supplied by the amendment, are not 
prejudiced thereby, unless they have been accorded a hearing 
and the Court has determined that they have no such equities as 
entitle them to be exonerated from the effect of the amendment. 
The case before us is, however, obviously not of the description 
to which this salutary principle can have any application. 

The result, therefore, is that this Rule must be discharged 
with costs. We assess the hearing fee at five gold mohurs. f 


A. T. M Rule discharged. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
SRINIVAS PROSAD SINGH 


v. 


KESHO PROSAD SINGH.* 


Decree, execution of—Ciril Prosedure Code (Act V of 1908), Seos. 47, 51, 
O. 40, R. 1—Preliminary objection to hearing of appeal—Right to 
begin—Interlocutory order in execution proceedings— Receiver— Appoint- 
ment, effectire—Court’s duty when appeal preferred. 


It cannot be assumed that there is a right of appeal in every matter which 
comes under the consideration of a Judge ; such right must be given by a 
Statute or by some authority equivalent to a Statute Consequently, if the 
right of appeal is challenged, it is incumbent upon the appellant to establish 
the right to appeal, But unless the objection was obviously sound, the 
appellant could hardly be expected to answer by anticipation the grounds that 
might possibly be assigned by the respondent in support of the objeotion. 
The practice, therefore, usually followed in the Calcutta High Court, has been 
to require the respondent at the outset to indicate concisely the ground upon 
which his objection is based. 


Rustomji v. Kessowji (1) not followed. 

The expression “an order relating to execution of a decree” is comprehen 
sive enough to include an order relating to the stay of execution thereof, 

Ramchandra v. Balmukund (2) explained, 


* Appeal from Order No. 351 of 1911, against the orders of Babu Pares 
Nath Banerjee, Subordinate Judge of Arrah, dated the 5th June and 8th 
duly, 1911, 


(1) (1884) I. L. R, 8 Bom, 287, (2) (1904) I. L., R, 29 Bom, Tl 


489 


CIVIL. 


1911, 
Langat Singh 


v. 
Janki Koer. 


Mookerjee, J. 


Crvit, 


1911, 


July, 31. 
August, 4. 


490. 


CIVIL, 


1911, 


vg 
Srinivas Prosad 
Singh 


vt. 
Kesho Prosad Singh. 


— 


August, 4, 


fits óaLoürra Law JovitwaL. (Vor. XIV; 


An interlooutory order which does not conclusively determine the rights of 
the parties in controversy in the execution proceedings is not a decree within 
the meaning of section 47 read with section 2 of the Code of Civil Procedure. 

On the plaintiff applying to execute the decree, the Court ordered that 
he might be allowed to do so if he fulfilled certain conditions at different 
stages of the proceedings. The Court determined various questions as to the 
character of the conditions to be imposed and called upon the decree-holder 
to comply with them, Before the time for compliance was over, the judgment- 
debtor appealed : 

Held, that the orders were interlocutory and were not orders determining 
a question relating to execution within the meaning of section 47. 

Section 51 of the Code of Civil Procedure is to be read with Rule 11 of 
Order 21 and Rale 1 of Order 40. When a Court appoints a Receiver for 
purposes of execution of a decree, the order is one under Rule 1 of Order 40 
read with section 51. 

Jf a Receiver is appointed without any direction given as to security, 
the order takes effect at once, and he is validly in possession though no security 
has been given. If the appointment is conditional upon the furnishing of 
security, the giving of security is a condition precedent, and there is no 
effective appointment till security bas been given 

Upon an appeal preferred under clause (s) of Rule 1 of Order 43, the 
Court is bound to consider not only whether a Receiver should have been 
appointed, but also, whether a suitable person has been selected. 

No appeal lies till a tinal order for the appointment of a Receiver has 
been made, 


Appeal by the Judgment-debtor. 
Application for execution of decree. 


The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babu Ram Charan Mitra for 
the Appellant. 

Mr. B. C. Mitter and Babus Biraj Mohan Mojumdar, 
Narendra Chunder Basu and Provas Chunder Mitter for the 
Respondent. G. A. V. 

The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against two orders 
made in course of proceedings in execution of the decree in what 
is known as the Dumraon Raj case. The plaintiff respondent 
obtained the decree in the Court of the Subordinate Judge on 
the 12th August, 1910. Before he could apply for execution, 


_the defendant appealed to this Court, and, on the 8th September, 


1910, obtained an order for stay of proceedings pending the 
hearing of a Rule for stay of execution. This Rule was dis- 


_ charged on the 2nd March, 1911. The Court directed, however, 
-that if the decree-holder applied for execution, he would be 


required, as he had himself offered, to furnish security under 


Posy 
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Rule 6 of Order 41 of the Code of 1908. On the 29th March, Orvin. 
1911, the plaintiff applied for execution of the decree. On the 1911. 

8th April, after notice to the judgment-debror, the Court held Brinivas Prosad 
that execution would proceed if the decree-holder furnished Singh 
security. No appeal has been, nor indeed could any appeal be Kesho Prosad Singh. 
preferred against this order, in view of the direction previously Mookerjee, J. 





given by this Court. There were subsequently prolonged dis- 
ċussions before the Subordinate Judge as to the manner in which 
the security was to be furnished. On the 5th June, the 
Sabordinate Judge ordered the decree-holder to execute a 
Security bond covenanting to restore possession of the immovable 
property in suit in the event of reversal of the decree in appeal, 
and also to furnish security for rents and orofits for two year ; 
and for the value of the movable properties of which thé 
decree-holder sought delivery of possession. The Court reserved 
the question of the actual amount of the security, and also 
whether the decree-holder should be called upon to deposit an 
amount suffisient to meet the Government and landlords’ 
demands. On the 8th July, the Subordinate Judge made a 
further order in the matter by which he determined the amount 
of the security at fourteen and a half lakhs of rupees to cover 
the rents and orofits of two years. He also directed certain sums 
to be deposited as security for the Government demand and 
the value of the movahles of which the decree-holder sought 
to take possession. He further anoointed Mr. S. P. Sen Gupta 
as Receiver to take-possession of the jewellery, silver, gold and 
ivory articles and other valuable movables, of which the decree- 
holder did not want actual possession, the Receiver to furnish 
security to the extent of Rs. 14,33,500. The Subordinate Judge 
finally directed the case to be put up for further orders on the 
15th July. The defendant judgment-debtor, on the zoth July, 
lodged the appeal now under consideration in this Court. On 
the face of the memorandum, the appeal was directed against 
the orders of the 5th June and 8th July, 1911, and was stated 
to have been preferred under section 47 of the Civil Procedure 
Code of 1908. A preliminary objection has been taken on 
behalf of the respondent to the competency of the’ appeal. But 
before we deal with the preliminary objection, it is necessary 
to advert fora moment to a point incidentally raised by the 
learned vakil for the appellant. He has contended that, as the 
competency of the appeal has -been questioned, he is entitled 
to be heard first in support of the right to appeal, and he has 
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Crvib, placed reliance upon the decision in Rustomjee v. Kessowji (1). 
“1911, It was ruled in that case by Sir Charles Sargent, C. J., that where 
Srinivas Prosad an appeal having been filed, the respondent objected that no 


Singh appeal lay, and by agreement of the parties the case was set 
Kesho Prosad Singh, down for the argument of this preliminary point, the appellant 
Mookanjes, ip had the right to begin. This proposition need not be disputed, 
Ne eet S because, in the words of Lord Halsbury in Lane v. HEsdatle (2), 
all appeals must be affirmatively given and not presumed ; in 

other words, as put by their Lordships of the Judicial Committee 

in Minakshi v. Subramanya (3), it cannot be assumed that there 

is a right to appeal in every matter which comes under the 
consideration of the Judge; such right must be given by a 

Statute or by some authority equivalent to a Statute. Conse- 

` quently, if the right of appeal is challenged, it is incumbent 

upon the appellant to establish the right to appeal. On 

this principle, the rule laid down in Rustomjee v. Kessowji (1), 

which accords with the previous practice in Somaz v. Anomedh- 

bhai (4), Hirji vw. Narran (5) and Mithibai v. Limji (6), may 

possibly be defended. That rule, it may be added, also accords 

with the practice as indicated by the decision of the House of 

Lords in Lane v. Esdatle (2). It does not follow, however, that 

an inflexible rule can be laid down as to the stage at which the 

appellant should be stopped and the respondent heard in support 

of his objection to the competency of the appeal. To take one 
illustration : in the case before us, as soon as the objection was 

taken to the competency.of the appeal, it would be open to 

the appellant to answer that the appeal was directed against 

an order under section 47 of the Code of 1908, which was 

appealable as a decree under section 2 of the Code. If it 

appeared to the Court that this was prima facie a good 

answer to the objection of the respondent, the latter would 

have to be heard at once in support of his objection. In 

fact, unless the objection was obviously sound, the appellant 

could hardly be expected to answer by anticipation the grounds 

that might possibly be ‘assigned by the respondent in support 

of the objection. The practice, therefore, which has been usually 

followed in this Court has been different ; the practice has been 

to require the respondent at the outset to indicate concisely 

the ground upon which his objection is based. As instances 


(1) (1884) I L. R. 8 Bom. 287 {2} 11891) A. C, 210. 

(3) (1887) I. L. R. IL Mad. 26 (34), L R 141A. 160. -- 

4) (1872) 9 Bom. H, ©. R. 398. (5) (1875) 12 Bom. H. ©. R, 129. , 
46) (1880) 1. L. R. 5 Bom, 45, 


at 


aagi 
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of cases in which this practice has been followed in recent years, 
reference may be made to the decisions in Ramdhari y. Ram 
Charittar (1), Asimaddi v. Sundari (2), Raghunath v. Abadhut (3), 
Fugai Pershad v. Parbhu Narain (4), Hudson v. Morgan (5), 
Mackenzie v. Narshingh Sahaya (6), Mathura Nath v. Basanta 
Kumar (7), Upendra Kumar v. Sham Lai (8), Moszaffer Ali v. 
fledayet Hosatn (9), Fagatdhar Narain v. Brown (10), Gobinda 
Lal v. Shiba Das (11), Fung Bahadur v. Mahadeo Prosad (12), 
Gulab Khan v. Abdul Wahab Khan (13), Shyamékishen v. Sundar 
Koer (14), Prosanna Kumar v. Bani Kanta (15), Uma Charan v. 
Muktakeshi (16), Sourindra Mohun w. Siromont Debi (17), Bujha 
Roy v. Ram Kumar (18), Rango Roy v. Holloway (19), Amrita 
Lal y. Shrish Chunder (20), Hira Lal Ghose v. Chundra Kanto 
Ghose (21), Koylash Chandra v. Tarak Nath (22), and Lala 
Kandha Perskad v. Lala Lal Behary (23). The cases of Mowla 


` Buksh v. Kishen Pertab (24, Monmohinee v. Khetter Gopaul (25), 


Asman Singh v. Doorga Roy (26), and Sreenath Roy v. Radhanath 
Mookerjee (27), indicate that the practice in question has certainly 
been well recognised in this Court for more than thirty years. In 
fact, there are recent decisions which indicate that the respondent 
is not only allowed to begin in support of his preliminary 
objection, but also that he is sometimes heard in reply after 
the appellant has answered his objection. See Dyebukee v. 
Mudhoo Mutty (28), Hare Krishna v. Bishnu Chandra (29), 
Foy Gobind v, Monmotha Nath (30), Nobin Kali v. Banalata (31), 
Toolshee Money v. Sudevt (32), and Bishendut v. Nandan 
Pershad (33). There can be no question, in our opinion, that the 
practice which has been followed in this Court, namely, to 


(1) (1910) T. T. R. 88 Cale. 148, (2) (19111 I. L. B. 38 Cale, 339, 
(3) (1911) 13 O. Te. J. 412, T. L. R. 88 Calo, 391. 

(4) (1910) L L. R 37 Cale. 914 

(5) (1999) 9G, L J. 568. I. L, R. 36 Calo. 713. - 

(6) (1909) 10 G, L. 7.113, I. 1. B. 86 Cale. 762. 

(7) (1998) T, L. R. 36 Cale. 510 (8) (1907) 11 0. W. N. 1100. 
(9) (1907) 5 O. Tn J. 641, I. D. R. 34 Calc. 5R4. 
(10) (1906) 4.4. T. J. 121, I T. R 33 Cale. 1133. 


(11) (1906) T. L R. 33 Calo 1323. (16) (1800) L. Ti. R. 28 Calo. 149. 

12) (1908) T. L. R. Al Cale. 207. (17) (1900) T, L. R. 28 Male. 171. 

(18) (1904) 1. T. R 31 fala 365. {15) (1899) I. L. R. 26 Cale. 529, 

4) (190417, L. R, 31 Calo. 273, (19° (1899) J.J. R. 96 Oale. 842. 
_ (15) (1908) T T. R 30 Cale 758, (20) (1899) I. L. R. 26 Cale. 944. 

(21) (1899) 3 C. W. N. 403, T. T:, R. 26 Cale 539. 

(22) 11897) T. L. R 25 Cale 671. 123) 1898 I. L. R. 25 Caic, 872. 

(24) (1875) T. Le B 1 Cale, 102 25 W. R. 150. 

(28) (1875) I. L, R. 1 Cale. 127, 24 W. R 362, 

(26) (1880) I. T. 6 Cale. 284, 7 O. L, R 94. 

(27) (1882) T LER. 9 Pale, 773 

(28) (1875) T. L. R. 1 Gale 123, 24 W. R. 478. 

(29) (1908) 7 0. L. J 426, T. t R. 85 Cale. 799. 

(20: (19081 T. L.R 33 Cale. 580, (32) 11899) I. D. R. 26 Cale, 361, 

(51) (1905) 1. L. R. 32 Oalo. 921. (33) (1907) 12 0, W.N. 2 , 
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require the respondent at the outset to indicate the grounds 
upon which his objection is based, is convenient and obviously 
saves needless waste of time. It is an advantage to the appellant, 
although theoretically he ought to begin in support of his 
appeal, to know precisely what objection he has to meet. In 
the case before us, we, therefore, allowed the learned Counsel 
for the respondent briefly to indicate the nature of his objection. 
We then heard the appellant in support of his right to appeal; 
the respondent next answered the argument, and we finally 
heard the appellant in reply. We are unable to adopt the 
rule laid down in Rustomjt v. Kessowji (1), except subject to 
the modification that the Court may, before the appellant 
begins, require the respondent to indicate the grounds of his 
objection to the competency of the appeal. This is, as we 
have already indicated, in accord with the established practice 
of this Court from which we see no reason to depart, either on 
principle or on grounds of convenience. We shall now proceed 
to consider the question of the competency of the appeal. 

In support of the view that the appeal is competent, it 
has been argued, fiyst, that the orders assailed fall within the 
scope of section 47 of the Code of 1908; and, secondly, that, 
jn so far as the second order appoints a Receiver, it must be 
taken to have been made under Rule 1 of Order 40, and is, conse- 
quently, appealable under clause (s) of Rule 1 of Order 43. 
In support of the view that the appeal is incompetent, it has 
been argued, on the other hand, frst, that the orders do not 
fall within the scope of section 47, and, secondly, that in any 
event the orders, whether treated as orders in execution or for 
appointment of a Receiver, are interlocutory and not liable 
to be challenged by way of appeal at this stage. In our opinion, 
there is no room for serious controversy that the orders are orders 
made in course of proceedings for execution of a decree ; but it 
does not necessarily follow from that circumstance that they are 
liable to be challenged by way of appeal at thisstage. Section 47 
of the Code of 1908 provides that all questions arising between 
the parties to the suit in which the decree was passed or their 
representatives and relating to the execution, discharge or satis- 
faction of the decree, shall be determined by the Court executing 
the decree and not by a separate suit. Clause (2) of section 2 
then provides that the term " decree” shall be deemed to include 
the determination of any question within section 47, but shall 

(1) (1884) I. L. R. 8 Bom, 287. 
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not include any adjudication from which an appeal lies as an Suv 
appeal from an order. This extended definition of the term 1911. 
“ decree,” it will be observed, follows the primary definition that Saiva Prosad 
the term “decree” means the formal expression of an adjudica- Singh 


tion which, so far as regards the Court expressing it, conclusively Kesho Prosad Singh. 
determines the rights of the parties with regard to all or any of Mookerjee, J. 
the matters in controversy in the suit. Section 96 finally — 
provides that, save where otherwise expressly provided, an appeal 
shall lie from every decree passed by any Court exercising 
original jurisdiction to the Court authorised to hear appeals from 
the decisions of such Court. Tne fundamental point to be 
determined, therefore, is whether the orders questioned before 
us are decrees within the meaning of section 2 read with 
section 47. We may observe that in regard to the latter section, 
our attention has been invited to a noticeable variation 
introduced into the Code of 1908. It has been pointed out that 
by section 26 of Act VII of 1888, the words “ or to the stay of 
execution thereof” were introduced into clause (c) of section 244 
of the Code of 1882 ; these words, however, have been omitted 
from section 47 in the Code of 1908. This, it has been argued 
on behalf of the appellant, does not indicate any change in the 
scope of the section. In our opinion, this contention is clearly 
well-founded. Before the Code of 1882 was amended in 1888, it 
had been held in a series of decisions in this Court as also in the 
other High Courts that the expression “an order relating to 
execution of a decree” was comprehensive enough to include an 
order relating to the stay of execution thereof [Krishtomohiny v. 
vBama Churn (1), Luchmeeput vw. Sita Nath (2), Udeyadeta 
v. Gregson (3), Steel v. Ichchamoyi (4), Mahant Ishwargar v, 
Chudasama (5), Musaji v. Damodardas (6), Ghazidin v. Fakir 
Bakhsh (7) and Lingum v. Kandula (8) ; this last case follows the 
earlier authorities, alchough it was decided after the amendment 
" of the Code in 1888.] The contrary view, however, had been 
- taken in Nihal Chand v. Rameshari (9), and it was apparently 
with a view to nullify the effect of the decision just mentioned 
that the Code was amended in 1888. It is fairly clear, therefore, 
that the omission of the words “or relating to the stay of 
execution thereof” from the Code of 1908 does not indicate any 





(L) (1881) L L. R, 7 Cale. 733, 9 C. L, R. 344. (5) (1887) I. L R. 12 Bom. 30- 


(2) (1882) I. L. R. 8 Cale. 477. (6) (1888, 1. L. R 12 Bom, 279. 
(3) (1886) I. L. R. 12 Calo. 624. (7) (1884) I. L.R 7 All. 73. ` 


(4) (1886) I. L. R 13 Cale, 111. (8) (1896) I. L R. 20 Mad. 366, 
i (9) (1882) I, L. R. 9. Cale, 214, , 
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departure from the policy recognised in 1888. This view is in no 
way affected by the decision in Ramchandra v. Balmukund (1), 
where, under the Code of 1882 as amended in 1888, it was ruled, 
contrary to the decision in Musaji iv. Damodardas (2), that an 
order, by a Court of appeal refusing to stay execution of a decree 
under section 545, when execution proceedings are pending 
before the original Court, is not appealable ; this decision was 
based on the ground that the order of refusal was made by 
a Court other than the Court executing the decree, and was 
consequently not within the scope of section 244 strictly and 
literally interpreted. This, however, does not touch, directly 
or indirectly, the question raised before us. We are not now 
concerned with any question of stay of execution; the decree- 
holder has applied for execution, and the Court has held that he 
is entitled to execute the decree if he complies with the 
conditions as to security and other matters imposed by the Court. 
The question is, whether the Court has within the meaning of 
section 47, determined a question relating to the execution of 
the decree. Now, there can be no doubt that the expression 
“ relating to the execution” is, as Pigot J. observes, “ vague and 
sweeping.” The Legislature has not defined the expression, and 
we do not think it would be right to frame a formula and thus 
crystallise what was intentionally left flexible. Mr. Justice Pigot 
in Haragobind Das v. Issuri Dasi (3), however, indicated that the 
expression was comprehensive enough to include an order in 
respect to the furtherance of or hinderance to or the manner of 
the carrying out, the execution of the decree. From this point 
of view, the orders questioned before us may be treated as orders 
relating to execution of a decree, because they are stepsin a 
proceeding in which an order will ultimately be made refusing or 
allowing the execution to proceed. But it is manifest that every 
order, made in course of proceedings for execution of a decree, 
cannot be treated as involving a determination of a question 
relating to the execution of a decree. If such a view were 
maintained, every order in course of an execution proceeding 
would be a decree, and appealable as such ; in other words, at 
every stage, the execution proceeding would be liable to be 
arrested by an appeal. Sreenath v. Radhanath (4). On this 
ground, it was pointed out in Behary Lal v. Kedar Nath (5), that 


(1) (1904) I. L. R, 29 Bom. 71. (3) (1887) I. L. R. 15 Cale. 187. 
(2) (1888) I, L. R. 12 Bom. 279. (4) (1882) I. L. R. 9 Cale. 773, 
(5) (1891) I. L. R, 18 Cale. 469, 
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an interlocutory order in the course of an execution proceeding Crvrn. | 


which decides, for instance, a point of law arising incidentally 1911. 

or otherwise, is not a decree within the meaning of section 2 Srinivas Prosad 
ofthe Code of 1882. See also Fogessur v. Muracho (1), Singh 
Similarly, in Sivagami v. Subrahmania (2) and Deoki Nandan v. Kesho Prosad Singh. 
Bansi Singh (3), it was ruled that an order in the course of 
proceedings in execution, by which the value of the properties 
of the judgment-debtor sought to be sold was assessed, was not a 
decree and was not appealable as such. The contrary view 
taken in Ramessur v. Shamkrissen (4), Ganga Prosad v. 
Raj Coomar (5), Stvasamt v. Ratnasami (6) and Lachman 
Pershad v, Ganga Pershad (7), cannot be defended on principle, 
and is inconsistent with the decision of the Judicial Committee 
in Ko Tha v. Ma Hnin (8), where their Lordships affirmed the 
view taken in Fodoonath v. Brojo Mohun (9), that an order 
refusing leave to a decree-holder to bid at an execution sale was 
not appealable. We may take it, therefore, as conclusively 
settled that the view cannot be maintained that every order 
made in the course of execution proceedings is an order under 
section 47 and consequently appealable as a decree. See the 
observations in Chandrabala v. Probodh (10). Are there then 
any tests by which the appealable character of an order of this 
description may be determined? Two such tests have been 
suggested. In Fogodishury v. Kailash Chundra (11), it was 
suggested by Mr. Justice Banerjee that the questions contem- 
plated by the section must be of a nature such that it is possible 
to suppose that, but for the section, they could have formed the 
subject of determination by a separate suit. This test, it must 
be conceded, is not of much practical assistance, because in its 
application, questions of considerable nicety may arise as to 
the class of questions which may be tried in an ordinary 
civil suit. On the other hand, in the case of Deoki Nandan 
v. Banst Singh (3), the test was suggested that the order 
contemplated is not an interlocutory order which does not 
conclusively determine the rights of the parties in controversy 
in the execution proceeding. This test, though it need not be 
deemed exhaustive, furnishes, in our Opinion, a satisfactory 





Movkerjee, J. 





(1) (1877) 1 0. L. R. 354. (5) (1903) I. L. R. 30 Calo. 617. 
(2) (1903) I. L. R. 27 Mad. 259.. {6} (1900) I. L. R. 23 Mad. 568. 
(3) (1911) 14 0. L. J. 35. (T) (1910) 15 © W. N. 713. 
(4) (1901) 8 C. W. N. 257. (8) (1911) 15 C. W. N. R62. 


(9) (1886) I. L. R. 13 Cale. 174. 
(10) (1909) 9 0. L. J. 251 (257), 1. L. R. 36 Cale, 422 (430). 
(11) (1897) I. L, R, 24 Cale. 725 (739), 
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irvin. solution in many instances. The decision in Bhup Indar v. 
1911; Bijay Bahadur (1), does not militate against this view; the 
ae order which was there treated as final and appealable was one 
Srinivas Prosad i ; 
Singh which determined that mesne profits were recoverable for three 


Kesho Promad Singh, Years and involved a dismissal of the remainder of the claim. In 
Divide % the case before us, the position is entirely different ; the plaintiff 
aaa seeks to execute the decree ; the Court has held that he may be 

allowed to execute the decree if he fulfils certain conditions. At 
different stages of the proceedings, the Court has determined 
various questions as to the character of the conditions to be 
imposed, and has called upon the decree-holder to comply with 
them. He has not yet done so, and the Court has not, 
consequently, yet made an order for execution. It is manifestly 
premature for the judgment-debtor to appeal against the orders 
with which he is dissatisfied, because the security, it is said, has 
been assessed on an entirely erroneous principle ; that is clearly 
a question which may be considered if and when an appeal is pre- 
ferred against the final order. Compare the practice in England, 
Hoare v. Morshead (2). If the decree-holder is able to carry 
_out the orders of the Court and to comply with the conditions 
imposed, an order will be made in his favour ; when such order 
is made, the judgment-debtor will be competent to prefer an 
appeal to this Court and challenge the propriety of all inter- 
locutory orders by which he may deem himself to have been 
prejudiced. It has been suggested, however, that this view is 
inconsistent with the decisions in Luchmeeput v. Sita Nath (3), 
Udeyadeta v. Gregson (4) and Mahant dshwargar v. Chuda- 
sama (5), but it is clear that the question was not, in these 
cases, considered from this point of view; the only objection 
taken was that the order was not one in execution at all. It has 
been finally argued that if the judgment-debtor waits till the 
final order is made, it may be too late for him to obtain 
adequate relief from this Court. The apprehension, in our 
opinion, is groundless. After the final order has been made, if 
the judgment-debtor desires to prefer an appeal to this Court, 
the order of the Court below must not be carried out till 
reasonable opportunity has been afforded to the judgment-debtor 
to lodge an appeal in this Court and obtain our directions in the 
matter. In so far, therefore, as it is contended that the orders 


(1) (1900) L. R. 27 1, A. 209, I. L. R. 23 All, 152. 
(2) (1993) 2 K. B. 359. (4) (1886) I. L. R. 12 Calc. 624. 
(8) (1882) I, L, R, 8 Cale, 477. (5) (1887) I. L. R. 12 Bom, 30, 
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are orders in execution, we are of opinion that they are inter- 
locutory orders, and are not orders determining a question 
relating to execution within the meaning of section 47; 
consequently they are not appealable at this stage. The appeal, 
therefore, from this point of view, must be deemed incompetent. 
There is only one other question which requires considera- 
tion. It has been suggested that the second order is appeatable 
in so far as a Receiver is appointed thereby. It may be conceded 
that section 51 of the Code of 1908 has to be read with Rule 11 of 


Order 21 and Rule 1 of Order 40, and that, consequently, when a 


Court appoints a Receiver for purposes of execution of a decree, 
the order must be deemed to have been made under Rule 1 of 
Order 40 read with section 31, In the case before us, however, 
we must hold, notwithstanding the language used in the order 
of the Subordinate Judge, that a Receiver has not been 
appointed within the meaning of Rule 1 of Order 40. The 
appointment is conditional, and does not take effect until security 
is furnished. We are not unmindful of the language used by 
the Legislature in Rule 1 and Rule 3 of Order 40, but we must 
look tothe substance rather than tothe form. Ita Receiver is 
appointed without any direction given as to security, the order 
takes effect at once, and he is validly in possession though no 
security has been given; Morrison v. Sherue (1); if, on the 
other hand, the appointment is conditional upon the furnishing 
of security, the giving of security is a condition precedent, and 
there 1s no effective appointment till security has been given. 
Ridout y, Fowler (2) ; see also Defries v. Creed (3) and Edwards 
v. Edwards (4). In the case before us, it is indisputable that no 
Operative appointment of a Receiver has yet been made. 
Consequently, we must nold that no appointment has been made 
within the meaning ot Rule r of Order 40, and there is, therefore, 
no order appealable under Clause (s) of Rule 1 of Order 43. 
Upon an appeal preferred under that Order, the Court is bound 
to consider not only whether a Receiver should bave been 
appointed, but also, whether a suitable person has been 
selected ; this latter point, it would be fruitless to discuss, till the 
Receiver had furnished the security demanded and thus qualified 
himself for the appointment; in other words, no appeal lies till 
an appointment has been made, which, but for the appeal, is 
bound to be operative. No such appointment has yet been 


(1) (1889) 60 L T. 588. (3) (1865) 34 L J. Ch. 607. 
(2) (1904) 1. Ch, 538 ; (1904) 2 Ch. 93. (4) (1876) 2 Oh. D. 291. 
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made in the present case. From this point of view also, the 
appeal is premature. i 

The result, therefore; is that the preliminary objection must 
prevail, and the appeal dismissed on the ground that it is 
premature. The respondent is entitled to his costs in this Court. 
We assess the hearing fee at ten gold mohurs. 

Let the records be sent down without delay in order that 
the enquiry before the Subordinate Judge may be completed. 


A. T. M. Appeal dismissed. 





Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
SATNARAIN TEWARI AND OTHERS 


v 


CHOWDHURI SHEOBARAN SINGH AND ANOTHER.“ 
Subrogation— Purchaser of equity of redemption—Interest—Profits of property. 

The purchaser of an equity of redemption, upon paying off prior mortgages, 
is subrogated to the rights of the mortgagees paid off, the mortgages paid 
being considered part of the purchaser’s title to the premises. Such a 
purchaser is entitled to olaim interest on the foot of the mortgages discharged ; 
but he cannot be allowed to retain the profits of the properties. lt is only 
his mortgagee-character which oan support his claim for interest, and it is 
only the status of full owner that can justify the enjoyment of the profits 
by him. He cannot simultaneously enforce his rights in both capacities. 

A person cannot claim a subrogation when he simply performs his own 
obligation or covenant. i 

Mohesh Lal v. Mohant Bawan Das (1), Gokaldas v. Puranmal (2), 
Muhammad Sadiq v. Ghaus Muhammad (3), Surjiram v. Barhamdeo (4) and 
Gurdeo v. Chandrikah (5) explained. 


Appeal by the Plaintiffs. 
Suit to enforce plaintiffs’ rights under an indemnity bond. 


The material facts and arguments appear from the judgment. 
Babus Umakali Mukerjee and Raghu Nath Singh for the 


Appellants 


Babu Kulwant Sahay for the Respondents. C. Aw 


* Appeal from Appellate Decree No. 1533 of 1909, against the decree of 
M. Smither, Esq., District Judge of Shahabad. dated the 2nd April, 1909, 
reversing that of Babu Nistaran Banerjee, Subordinate Judge of Sahabad, 


dated the 7th August, 1905. 
(1) (1883) I. L. R. 9 Cale, 96, Te R. 101. A. 62,13 0. L. R, 221. 
(2) (1884) I. L R. 10 Cale. 1035, L. B. 11 I. A. 126, 
(3) (1910) L.L. B. 33 All, 101, 7 A, L, J. R. 914, F. B. 
(4) (1905, 2 ©. L. J. 238. : 
(5) (1907) 6 O. L, J. 611; I. L. R. 36 Cale. 193. 
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The judgment of the Court was delivered by 


Mookerjee J.—The litigation, which has culminated in the 
present appeal, has now lasted for over six years, and has a long 
and varied history. But the circumstances, in so’ far as it is 
necessary to state them for the appreciation of the question 
of law raised before us, are ‘beyond controversy, and may be 
briefly narrated. On the 31st August, 1884, two brothers, 
Ganesh Lal and Mohesh Lal, and their mother, Janki Koer, now 
represented by some of the defendants, conveyed to the prede- 
cessors of the plaintiffs shares in several estates for a considera- 
tion of Rs. 4,200. On the same date, the vendors executed 
an indemnity bond in favour of the purchasers, by which they 
undertook to repay the consideration money, should their title 
to the property conveyed ultimately fail ; and we may now take 
it that, by this indemnity bond, the vendors hypothecated 
immovable properties to secure’ the due performance of the 
obligation imposed upon them. The vendees were unable to 
obtain possession of the properties purchased by them, and, 
although they were temporarily successful in their effort to 
recover possession, they found themselves involved in protracted 
litigation with prior encumbrancers who enforced their security 
and purchased the properties. The result was that, on the 
2oth December, 1892 and r4th July, 1893, the purchasers lost 
possession of the properties, and the title they had acquired 
was completely extinguished. On the 17th December, 1904, 
the representatives of the purchasers, now appellants before us, 
commenced the present litigation to enforce their rights under 
the indemnity bond of the 31st August, 1884, and to recover 
the consideration money. Their claim was resisted by the third 
and fourth defendants, who had purchased the hypothecated 
properties from the owners on the 22nd October, 1891. Their 
defence, in substance, was that the claim was barred by. limita- 
tion, and that they were entitled, at ‘any rate, to priority in 
respect of two sums they had paid to discharge encumbrances 
prior in point of time to the indemnity bond which was the founda- 
tion of the claim of the plaintiffs. The Subordinate Judge 
overruled the contention that the claim was barred by limitation, 
and made the usual decree for sale in favour of the plaintiffs. 
As regards the claim to priority, he held that the earlier encum- 
brances must be deemed to have been extinguished, and-could 
not be treated as kept alive for the protection of.the - defendants. 
The third and fourth defendants appealed against this decision, 
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and as the District Judge was convinced that the claim was barred 
by limitation, the suit was dismissed with costs. The plaintiffs 


then appealed to this Court, and it was held by a Division Bench. 


that the decision of the District Judge was erroneous. It was 
ruled that the plaintiffs were entitled to sue within twelve 
years from the date when they had been completely deprived 
of the properties purchased by them, z. ¢., the 14th July, 1893. 
The decree of the District Judge was accordingly reversed, and 
the case remitted to him in order that the appeal of the third 
and fourth defendants might be heard on the merits. The 
District Judge has now héld that the defendants may justly 
claim priority in respect of the sums paid by them to prior 
encumbrancers. In this view, the District Judge has directed 


asale of the hypothecated properties, the sums paid by the. 


defendants to be first paid to them together with interest 
thereon out of the sale proceeds, and the balance to be applied in 
satisfaction of the claim of the plaintiffs. The plaintffs have 
now appealed to this Court, and on their behalf the decision of 
the District Judge has been assailed substantially on two 
grounds, namely, first, that the defendants are not entitled to be 
subrogated to the rights of the prior encumbrancers whose 
claims they have satisfied; and , secondly, that, in any event, they 
arenot entitled to claim interest on the sums paid, not, at any 
rate, till they had accounted for the profits of the properties in 
their possession since the date of their purchase. 

_ In support of the first contention of the appellants, it has 
been argued that the prior mortgages, satisfied by the defendants, 
have been extinguished and cannot be revived to be used as 
a shield against the plaintiffs. In support of this proposition, 
reliance has been placed upon the cases of Mohesh Lal v. 
Mohant Bawan Das (1), Surjfiram Marwari v. Barhamdeo 
Prosad (2) and Muhamad Sadig v. Ghaus Muhammad (3). In 


‘answer to this argument, it has been contended by the defen- 


dants that the cases mentioned are clearly distinguishable, and 


reliance has been placed upon the principle deducible from. 


Gokaldas v. Puranmal (4) and Gurdeo Singh v. Chandrikah 
Singh (5). To test the validity of these conflicting arguments, it is 
necessary for a moment to recapitulate the sequence of events. 


11) (1883) I. L. R. 9 Calo. 96!, L. R. 10 I. A. 62, 13 O. L. R, 221. 
(2) (1905) 2 O. L. J. 288. 

(3) 1910) I. L. R 33 All. 101, 7 A. L. J. R. 914 F. B. 

(4) (1884) I. L R. 10 Calc. 1035, L R111. A. 126, 

(5) (1907) 6 ©. L. J. 611, I. L. R. 36 Cale. 193. 
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The original owners had executed a mortgage on the properties 
now in dispute in favour of Raghu Singh on the 16th April, 
1877. On the 4th October, 1882, they had executed another 
mortgage over the properties in favour of Raja Lal. On the 
gist August, 1884, the owners hypothecated the properties 
to the plaintiffs as security for re-payment of the consideration 
for the conveyance of other properties on the same date. On the 
22nd October, 1891, they sold the properties to the third 
and fourth defendants. It was in substance a sale of the equity 
of redemption, because only a small portion of the consideration 
money was paid to the owners, and the balance was retained by 
the purchasers for payment to several encumbrancers including 
Raghu Singh. It has been completely established that these 
defendants satisfied the claim of Raghu Singh in full by payment 
of Rs. 4,580 It has further been established that, on the 3rd 
December, 1894, they paid to Raja Lal Rs. 875 in satisfaction of 
the decree obtained by him on the 2oth February, 1894, on the basis 
of his security of the 4th October, 1882. The question arises, 
whether under these circumstances, the defendants are entitled, 
in justice, equity and good conscience, to be subrogated to the 
rights of the prior encumbrancers whose claims they have satisfied. 
Now, in the case of Mohesh Lal v. Mohant Bawan Das (1), it was 
ruled by their Lordships of the Judicial Committee that whether a 
mortgage paid off is extinguished or kept alive depends upon 
the intention of the parties; but that it must be presumed, in 
the absence of an express intention to the contrary, that when 
one, claiming to be absolute owner of an estate, borrows 
money to pay off a mortgage, there being no intermediate 
encumbrance, he intends to extinguish it. In this case, Sir 
Barnes Peacock quoted with approval the following statement 
of the law on the subject by Sir George Jessel M. R., in Adams v. 
Angell (2): “In a Court of equity, it has always been held 
that the mere fact of a charge:having:been paid off, does not 
decide the question whether it is extinguished. If itris paid 
off by a tenant for life without any expression of his intention, 
it is well established that he retains the benefit of it against 
the inheritance ; for although he has not declared his inten- 
tion of keeping it alive, it is presumed that his intention was 
to do so, because it is manifestly for his benefit. On the? other 
‘hand, when the owner of an estate in fee or in tail pays off a 
charge, the presumption is the other way; but in either 
tl) (1883, I. L. R. 9 Calo. 961. ` (2) (1879) 5 Ch, D. 634. 
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case, the person paying off the charge can, by expressly declar- 
ing his intention, either keep it alive or destroy it. If there is 
no reason for keeping it alive, then, specially in the case of 
an owner in fee, equity will, in the absence of any declaration 
of intention, destroy it ; but if there is any reason for keeping 
it alive, such as the existence of another encumbrance, equity 
will not destroy it.” This exposition was substantially re- 
affirmed by the Judicial Committee in Gofal Das v, Puranmal (1), 
where their Lordships laid down the following test: ‘The 
obvious question to ask, in the interest of justice, equity and 
good conscience, is, what was;the intention of the party paying 
off the charge? He had a right to ‘extinguish it and a right 
to keep it alive. What was his intention? If there is no 
express evidence of it, what intention should be ascribed to 
him? The ordinary rule is that a man having a right to act 
in either of two ways, shall be assumed to have acted according 
to his interest. In the familiar instance of a tenant for life 
paying off a charge upon the inheritance, he is assumed, in the 
absence of evidence to the contrary, to have intended to keep 
the charge alive. It cannot signify whether the division of 
interest in the property is by way of life estate and remainder, 
or by way of successive charges. In each case, it may be for 
the advantage of the owner of a partial interest to keep on 
foota charge upon the corpus which he has paid.” Tested 
in the light of these principles, what is the position of the 
defendants? When they purchased the properties from the 
owners, there were on it three prior charges, first, the mortgage 
of Ragliu Singh, dated the 16th April, 1877; secondly, the 
mortgage in favour of Raja Lal, dated the 4th October, 1882, 
and thirdly, the security in favour of the plaintiffs under the 
indemnity bond of the 31st August, 1884. It is difficult to 
appreciate upon what conceivable ground the position can be 
maintained that when the defendants satisfied the mortgages 
of 1877 and 1882, they intended to extinguish those securities 
for the benefit of the plaintiffs. Upon what principle can it 
be suggested, that the intention of the defendants was to enlarge 
the security of the plaintiffs. In other words, on what ground 
can it be imagined that in the event of a possible controversy 
between themselves and the plaintiffs, the defendants decided 
to make a present of their money for the benefit of the plaintiffs ? 
It has been suggested, however, that, as it is not proved that 


(1) (1884) I, L. R, 10 Cale, 1035 (1046), 
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the defendants were aware of the existence of the indemnity bond, 
when they paid off the mortgages of 1877 and 1882, no intention 
can be attributed to them at the time to keep alive the prior 
encumbrances discharged by their money. In our opinion, the 
distinction suggested is immaterial, and the surrounding cir- 
cumstances are conclusive that the defendants ought not to be 
taken to have intended to destroy the earlier securities. -In 
fact, it is more than -probable that, ifthe defendants, prior to 
their purchase of the 22nd October, 1891, searched the records 
of the Registration Office for the discovery of encumbrances 
on the properties about to be transferred to them, as would be 
done by any ordinarily prudent man of business, they must 
have discovered the existence of the indemnity bond of the 
3ist August, 1884, in favour of the plaintiffs. It is thus-plain 
that the defendants are entitled to claim priority in respect of 
the two sums paid by them for the discharge of the prior 
encumbrances. The view we take is in no way inconsistent with 
that adopted in the cases of Surjivam Marwari v. Barhamdeo 
Prosad (1), Muhammad Sadig v. Ghaus Muhammad (2). 
These cases merely affirm the doctrine that, if a person purchases 
a property which is subject totwo mortgages, and retains a 
portion of the purchase money for payment to the mortgagees, 
but pays the first of the two encumbrancers and not the second, 
he cannot treat the first mortgage as kept alive to be used as 
a shield against the second ; nor can he claim to be subrogated 
tothe position of the mortgagee whose debt he has satisfied. 
The principle is that a person cannot claim a subrogation 
when he simply performs his own obligation or covenant. 
The case before us is manifestly. of an entirely different descrip- 
tion. As was explained by this Court in the case of Gurdeo 
Singh v. Chandrikah Singh (3), a subrogation may arise only 
in those cases where the party claiming it advanced the money 
to pay a debt, which, in the event of default by the debtor, 
he would be bound to pay, or where he had some interest to 
protect, or where he advanced the money under an agreement, 
express or implied, made either with the debtor or creditor, 
that he would be subrogated to the rights and remedies of the 
creditor. The ditinction between legal subrogation and conven- 
tional subrogation is well established, and an illustration of the 
former class is furnished by the case of Gokaldas v. Puranmal (4), 


(1) (1905) 2 C. L J. 2°8 (2) 11910) J. L. R 33 All 101 F. B. 
(3) (1907) 5 C. L. J. 611, I. L R. 36 Calo. 198. 
(4) (1884) I. L, R, 10 Calo, 1035, L, R. 1} 1, A. 126, 
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where it was held that the purchaser of an equity of redemption 
who had paid off the first charge, only to protect his own interest 
might use the first mortgage as a shield against mesne encum- 
brancers, (the payment being made by a person who is under 
no personal obligation to pay). To put the matter in another 
way, the purchaser of an equity of redemption, upon paying 
off prior mortgages, is subrogated to the rights of the mortgagees 
paid off, the mortgages paid being considered part of the pur- 
chaser’s title to the premises. We are, consequently, of opinion, 
that the defendants are entitled to priority in respect of the 
two sums paid by them for the satisfaction of the prior encum- 
brances of 1877 and 1882. The first contention of the appel- 
lants must consequently fail. 

In support of the second contention of the appellants, it 
has been argued that the defendants are not entitled to claim 
interest on the sums paid by them, and, at the same time, to 
retain the benefit of the profits received by them out of the 
‘propertiesin their possession. This contention is clearly well 
founded. No doubt, the defendants are entitled to be subrogated 
to the rights of the prior encumbrancers, and thus to claim 
interest on the foot of the mortgages they have discharged ; but 
they cannot be justly allowed at the same time to retain the 
profits of the properties. It is only their mortgagee-character 
which can support their claim for interest, and it is only the 
status of full owners that can justify the enjoyment of the profits 
by them, They cannot simultaneously enforce their rights in 
both capacities. The justice of the case would be met bya 
direction that the interest on the sums paid be taken to have 
been satisfied by the profits received. The second ground, 
urged on behalf of the appellants, must, consequently, prevail. 

The result, therefore, is that this appeal must be allowed, 
and the decree of the District Judge discharged. The 
suit will be decreed for the sum claimed with interest there- 
on at the rate of six per cent. per annum from the date of 
commencement of this litigation to the date of actual realisation. 
The defendants will beat liberty to pay up the decretal amount 
within six months from this date. If the amount is not paid, the 
properties mentioned in Schedule B will be sold, and out of the 
sale proceeds the third and fourth defendants will first receive 
‘Rs. 2,020, 2. e., one-fourth of Rs. 4,580 paid by them to satisfy 
the mortgage of the 16th ‘April, 1877, and Rs. 875 paid to satisfy 
the decree .on the mortgage of the 4th October, 1882. The 


Vou. XIV] drat cdvitt, 


balance of the sale proceeds will next be applied towards 
‘the satisfaction of the decree now made in. favour of the 
plaintiffs, Each party will pay his own costs throughout: the 
litigation, 

A. T. M. Appeal allowed. 


Before Mr. Fiustice Mookerjee and Mr. Fustice Carndup. 


RAMAVATAR AND OTHERS 
v. 
TULSI PROSAD SINGH.* 


Evidence Act (I of 1872), See. 92—Variation of terms—Usufructuary 
mortgage—Arrangement as to mode of payment—Transfer of Property 
Act (IV of 1882). Sec. 76 cls. (g\ and (h)—No account at redemption— 
Subsequent passing of statute authorising collection of cesses— Mortgages 
appropriating amount of cesses, if liable to credit to mortgage debt. 


The parties in a deed of usufructuary mortgage did not intend that any 
account should be taken at the time of redemption. They arbitrarily fixed 
the income of the property and settled the, amount to be paid thenceforth on 
acoount of Government demands and interest on the security. The remainder, 
whioh was a fixed sum, was to be annually paid to the mortgagor as surplus 
profits. The mortgagees collected from the tenants sums whioh were realisable 

~- under a subsequent statute only by the proprietor mortgagor. The mortgagee 
alleged that by a subsequent agreement between the parties, the mortgagor was 
placed in possession of a part of ‘the mortgaged premises, the income whereof 
was sufficient to wipe out the annual debt. : x 

Held, that as the arrangement was not in supersession or even variation 

~—of the mortgage, oral evidence was admissible to prove the transaction. 

Khuda Buksh v. Alim-aun- Nissa (1), distinguished, 

Gopal Singh v. Laloo Lall «2), referred to ~ 

Held also, that the mortgagor was entitled to credit for other sums 
(e. g. césses) realised by the mortgagees out of the mortgaged property. 

The rents and profits are incidents de jure to the ownership of the equity 
of redemption, and the mortgagee in possession is bound to apply whatever 
profits are actually received towards the satisfaction of the mortgage debt. 

z Nawal Kissore v. Inait Ali (3) and Sujat Ali v. Dut Ram (4) explained, f 


Appeal by the Defendants. 

Suit for redemption of usufructuary mort gage, 

The material facts and arguments appear from the judgment, 

Babu Umakali Mookerjee and Moulvi Mahammad Mustafa 
Khan for the Appellants. 


* Appeal from Appellate Decree No. 1906 of 1909, against the deoree of 
M. K. Deb, Esq., District Judge of Sarun, dated the 25th May, 1909, modifying 
that of Babu Shama Kant “Nag, Subordinate Judge of Saran, dated the 
22nd December, 1908, 


(1) (1904) I L. R. 27 All. 313. ` (3) (1832) 7 Agra S. D. 248. 
7 (2) (1909) 10 0. L. J; 27. (4) (1858) 8 Agra S, D. 178. ae 
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Babus Mohendra Nath Roy and Sailendra Nath Palit for 
the Respondent. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defen- 
dants in an action commenced by the plaintiff respondent 
for redemption of a usufructuary mortgage. The case for the 
plaintiff is that, on the 23rd June, 1877, his father executed a 
usufructuary mortgage for nine years in favour of the defendants 
or their predecessors for a sum of Rs. 1,400. Under the terms 
of the mortgage deed, the mortgagees were to take possession 
of the premises, and apply the profits in the manner following, 
that is, pay Rs. 19-4 as the Government Revenue and Rs. 10-1-3 
as profit to the mortgagor, and take the balance, which was 
assumed to be Rs, 52-8-0, in lieu of interest on the mortgage money 
at the rate of Rs 3-12-0 per cent. per annum. It was further 
stipulated that,.if, asa matter of fact, the total income exceeded 
the-assumed amount, namely, Rs.81-13-3, the mortgagees would 
be entitled to appropriate the excess on account of their labour 
and exertion The substance of the transaction, therefore, was that 
the mortgagees would pay tothe mortgagor an annual sum of 
Rs. 10-1-3, and apply the balance in payment of revenue charges 
and interest on the mortgage-debt. The plaintiff alleges that the 
mortgagees never paid the annual profit, and had, on the other 
hand, appropriated the sum annually collected by them from the 
tenants on account of cesses payable under the Bengal Cess Act, 
1880. The plaintiff, therefore, seeks for an account and prays that 
he may be allowed to redeem upon payment of whatever sum is 
found due to the mortgagees. The defendants contend that they 
are entitled to the whole of the mortgage money before 
redemption can be allowed, because they have uniformly paid 
the profit to the mortgagor and have never collected any sum 
from the tenants on account of cesses. In so far as the payment of 
the profit to the mortgagor is concerned, however, the defendants 
do not assert that the sums were paid in cash, but they allege that 
in October or November 1877, the mortgagor was placed in 
in possession ofa portion of the mortgaged properties, and it 
was agreed between the parties that, as the consideration for 
this transaction, the mortgagor would pay the mortgagees the 


_ sum of Rs, 10-1-3 annually; in. other words, according to the 


‘mortgagees, the sum in question has not been paid in cash to.the 
mortgagor, but the latter has been placed in possession of a part 
of the -mortgaged premises, the income. whereof is sufficient 
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to wipe out the annual debt. Tne Court of first instance found, 
upon both the points, in favour of the defendants. The 
Subordinate Judge held that the subsequent transaction 
alleged by the mortgagees had been established on the evidence, 
and that the defendants had not collected cesses, or, indeed, any 
sum ia excess of the rent from the tenants. In this view, the 
Subordinate Judge made a decree for redemption in favour of 
the plaintiff, on the footing that Rs. 1,400, that is, the entire 
consideration money for the mortgage had to be paid for 
redemption thereof. Upon appeal, the learned District Judge has 
modified this decision. Upon the first question, he has held that the 
defendants are not entitled to adduce oral evidence to prove the 
transaction alleged by them; and in support of this view, he has 
placed reliance upon the cases of Khuda Baksh v. Alim-un- 
nissa (1) and Maharaj Singh v. Balwant Singh (2). With regard 
to the second point, the District Judge has held that the defen- 
dants mortgagees have cllected cesses from the tenants and have 
retained them; in this view, he has held that the plaintiff is 
entitled to redeem the mortgage upon payment of only 
Rs. 317-15-1. The defendants have now appealed to this Court, 
and, on their behalf, the decision of the District Judge has been 
challenged on two grounds, namely, first, that the defendants 
were entitled to prove by oral evidence the arrangement alleged 
to have been made between the parties for the payment of the 
annual profit of Rs, 10-1-3 to the mortgagor; and, secondly, that, 
even on the assumption that the defendants have realised cesses 
from the tenants, the plaintiff is not entitled to claim these sums 
in the course of the accounts in a redemption suit, because if the 


plaintiff were now to. institute a suit for recovery of the money i 


alleged to have been improperly appropriated by the mortgagees, 
his claim would be successfully met by the plea of limitation, 
except with regard to the cesses for the three years immediately 
preceding the suit. Iu our opinion, the first contention of the 
defendants appellants must prevail, while the second must be 
overruled. 

In support of the first ground taken by the appellants, it has 
been urged that the arrangement alleged by them was not in 
variation of the terms of the original usufructuary mortgage; 
and that, in substance, it was only a mode of payment adopted by 
the parties with regard to the annual profit of Rs. I0-I-3. In our 
opinion, this contention is well-founded. The defendants have 
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-1911, denied that they were bound, under its terms, to pay to the 
anga 


plaintiff the sum fixed as annual profits. Their contention is that 
wR they have made the payment, not in cash, but by placing at the 

Tulsi Prosád Singh disposal of the mortgagor the profits of a portion of the 
Mookerjee, J. mortgaged premises. The arrangement, therefore, was notin 
E supersession or even variation of the mortgage; it was made on 

the assumption that the mortgage was a valid transaction in its 
entirety. The decisions, upon which the District Judge has 
placed reliance, are clearly distinguishable. In Khuda Baksh v. 
‘Alimunnisa (1), the Court was called upon to consider the 
validty of a lease granted by a usufructuary mortgagee to the 
mortgagor. It was ruled that the two transactions were separate. 
This principle, ifit has any application to the case before us, 
plainly does not assist the contention of the plaintiff respondent. 
The case of Maharaj Singh v. Balwant Singh (2), merely 
shews that, after a mortgage has been granted, its terms cannot 
be varied by a parol agreement between the parties. In that case, 
the effect of the oralagreement alleged was to modify the terms of 
the mortgage contract in essential particulars, as it purported 
to reduce the amount recoverable under the deed, take away the 
right of sale, and provide for the payment of the reduced debt 
by a sale of property not included in the mortgage transaction. 
The case before us isimanifestly of an entirely different description, 
and falls within the principle ofthe decision in Gopal Singh v. 
Laloo Lali (3). The essence of the matter is, as pointed out by 
the Judicial Committee in Sak Lal Chand v. Indarjit (4), that 
the Indian Evidence Act does not say that no statement 
of facts in a written instrument may be contradicted, but 
only that the terms of the contract may not be varied, added’ 
to, subtracted from, or contradicted. See also Ram Bakhsh v. 
Durjan (5). Here. the defendants do not seek by parol evidence 
to contradict or vary the terms of the mortgage contract. They 
merely seek to shew that the sum, payable as profit to the’ 
mortgagor, has been paid in a particular mode. This, in our 
opinion, it is perfectly competent for them to do. The judgment 
of the District Judge upon this point cannot, therefore, be 
supported, and the case must be remanded for further 
consideration, because, although the District Judge has indicated 
that he was not quite satisfied with the evidence as tothe 


* + (1) (1904) I. L. R. 27 All 313. (3) (1909) 10 C, L, J. 27, 
(2) (1906, 1. L R. 28 All. 508, (514). (4) 11900) I. L. R. 22 AU. 370, 
at) (5) (1887) I, L. R, 9 All. 392. 
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alleged agreement, he has not reversed the clear and definite Cs, 
finding of the original Court that the agreement has been 1911. 
satisfactorily established. The first ground, urged on behalf of Pannu 


the appellants, must, therefore, prevail. ia A singh 
In support of the second ground taken by the appellants, it — | 
has been argued that they are not liable to account for the sums Mooherjee, Js 
found by the District Judge to have been collected by them on 
account of cesses from the tenants in occupation of the mortgaged 
premises. It has been contended in substance that such sums have 
~ been collected by them, not as mortgagees, but as trespassers, and 
cannot be included in the mortgage account; in other words, that 
the mortgagor ought to bring a separate suit for recovery of these 
sums, and if he should do so, he would be successfully met by 
the plea of limitation with regard to a considerable portion of the 
claim. Before we examine the soundness of this position, it is 
necessary to observe that at the time of the mortgage contract, 
in 1877, cesses were not payable by the tenants to their landlord; 
the liability was first imposed by the Bengal Cess Act, 1880, 
When, therefore, the proprietor granted the mortgage, he did 
not and could not anticipate that the mortgagees would be ina 
~ position to realise from the tenants any sums in excess of the 
actual rents. It appears that after the statutory liability had been 
imposed on the tenants, the usufructuary mortgagees in possession 
collected from them, not merely the rents, but also the cesses, 
The result, therefore, has been, that, while the mortgagor as 
proprietor has paid the cesses to ithe Collector, the sums 
recoverable by him from the tenants in that behalf, have been 
intercepted by the mortgagees in possession. The question arises, 
whether, under these circumstances, the mortgagees are not 
bound, in the mortgage accountt, to credit the mortgagor with 
the sums thus improperly realised by them. Upon an examination 
-~ of the mortgage contract, it is, we think, fairly clear that the 
parties did not intend that any accounts should be taken at the 
time of redemption. They arbitrarily fixed the income of the ` 
property, and settled the amount to be paid therefrom on 
account of Government demands and interest on the security. 
The remainder, which was a fixed sum of Rs. I0-I-3, was to be 
annually paid to the mortgagor as surplus profits. The 
arrangement, therefore, in substance was, that if the contract 
was faithfully performed by both sides, the mortgagor, upon 
repayment of the principal sum alone would become entitled to 
redeem the property. ‘The contingency, however, which has 


—_— 


x 


512 l THE OALOUTTA LAW JOURNAL. [Vor. XIV. 
Crvin. happened, is that the mortgagees have collected from the tenants 
1911, sums which were realisable under a subsequent statute only by 

petawata the proprietor mortgagor; are they not in equity bound to account 


for such sums? Section 76 of the Transfer of Property Act Œ 

TA provides in clauses (g) and (4) that the mortgagee in possession 

Mookerjee, Je is to account for all sums received by him as mortgagee ; in other 
=o words, if a mortgagee in possession has received profits from the 


v. 
Tulsi Prosad Singh. 


mortgaged property in an altogether different character, he 

cannot be called upon to account for them. Instances of possession 

by a person who is a mortgagee, but receives the profitsin a 

different character, may be found in the books [Blennerhassett v. 

Day (1), where a mortgagee took possession under a forfeiture, ` ~ 
and Page v. Linwood (2), where a mortgagee entered into 
possession as lessee. See also Karamut v. Imdad (3), and 
Rhadim v. Sheo Manoj (4)], In the case before-us, the mortgagees 
had no other character in which they could claim to be in 
possession. The principle, therefore, applies that the mortgagor 
is entitled to credit for every sum realised by the mortgagees 
out of the mortgaged property. This principle is based, as was 
pointed out by Mr. Justice Story in Gordon v. Lewis (5), on the 
doctrine that a mortgagee shall not get any advantage out of the 
mortgage fund beyond principal and interest [Gubbins v. 
Creed (6)] ; in other words, in the view of a Court of equity, the rents 
and -profits are incidents de jure to the ownership of the equity of 
redemption, and the mortgagee in possession is bound to apply 
whatever profits he actually receives, towards the satisfaction of 
the mortgage debt. An instructive illustration of the application 
of this doctrine is to be found in the case of Dexter v. Arnold (1). 
There a mortgagee in possession had transferred a portion of the 
mortgaged premises as if he were the absolute owner thereof, and 
received a large sum of money. When the mortgagor sought 
redemption, he claimed the benefit of the sum obtained by the 
mortgagee by the sale. The mortgagee contended that he had 
received thesum by a wrongful act, and was not bound to include 
it in the mortgage accounts. Mr. Justice Story overruled this 
contention, and held that, as the mortgagor was prepared to 
adopt the transaction as if it had been made with his consent, 
he was entitled to the benefit of the sum wrongfully received by 
the mortgagee. In the case before us, the mortgagees have 


(1) (1811) 2 Ba, and Be. 104 (125.) (41 (1854) 9 Agra B. D. 164. 
(2) 11837) 4 Cl. and F. 399. (5) (1885) 2 Sumner 143, 10 Fed. Cas. 807. 
(8) (1852) 7 Agra 8. D. 7. 16) (18C4) 2 Sch. and Lef. 218, 

t7) (1834) 2 Sumner 108, 7 Fed. Cas. 597. 


Vou. X1V.] HIGH COURT. 


improperly collected the cesses from the tenants. The mortgagor 
has not repudiated these transactions; he bas not soughtito make 
the tenants liable on the ground that the payments had been 
made to a person not authorised to collect them on his behalf 
as proprietor. Under these circumstances, it is, in our opinion, 
but just that the mortgagor should be allowed credit for these sums. 
The view we take is not opposed to the decisions in Nawal 
Kissore v. Inait Ali (1) and Sujat Ali v. Dut Ram (2). In the 
first of these cases, the mortgagee in possession had collected 
from the tenants sums not legally payable by them, because they 
were in the nature of illegal cesses. The Court held that, as a 
general rule, it was equitable to give the mortgagor credit for 
every sum entered in the account rendered by the mortgagees as 
realised, and not to allow the latter to repudiate any of these 
items on the plea that they were illegal cesses. In the second 
case, the Court held, that, under similar circumstances, as the 
mortgagees had not entered the illegal cesses in the accounts 
kept by them, the mortgagor was not entitled to claim them. This 
distinction obviously cannot be supported on principle. Ifit were 
recognised, the result would be that the mortgagee, who honestly 
admitted that he had recovered the illegal cesses, would be 
liable, whereas the mortgagee who was unscrupulous enough 
to deny that he had realised them, would escape liability. The 
liability, in our opinion, ought to depend upon the nature of the 
sums collected and the character in which they were realised. 
Tested from these points of view, the case before us is reasonably 
free from difficulty. In the first place, the defendants were in 
possession as mortgagees ; no other character could be attributed to 
them. While they were entitled to intercept the rents payable by 
the tenants, they also realised, no doubt improperly and without 
the assent of the mortgagor, the sums payable as cesses. But 
they found themselves able to do so, only because they had been 
placed in possession as mortgagees ; but for their character as 
mortgagees, they would have had no access to the tenants, and 
would not have been able to collect any sums at all from them. 
In the second place, the sums realised were payable by the 
tenants by reason of their occupation of the land; it was 
statutory liability imposed upon them, calculated upon the annual 
value of the lands. The essence of the matter, therefore, is, that 
-the mortgagees, who had as such got into possession and who 
were entitled under the mortgage contract to collect the rents, 


(1) (1852) 7 Agra S, D. 248, (2) (1858) 8 Agra. S. D. 178, 


513 


Crvit. 


1911. 
~ 
Ramavatar 


t. 
Tulsi;Prosad Singh. 


Mookerjee, J. 


314 


CIVIL. 


. I911. 


vng 
Ramavatar 


v. 
Tulsi Prosad Singh. 





Moakerjee, J. 


THE CALCUTTA LAW JOURNAL, (Von. XIV, 


took advantage of their position as mortgagees to collect other 
sums from the tenants payable by the latter in their character as 
tenants, not to the mortgagees, but to the mortgagor. In our 
opinion, there can be no doubt, under these circumstances, that 
the mortgagees are liable to account for the profits received. 
Some analogy is furnished by a very different class of cases, in 
which, it has been held, that a trespasser who has been unlawfully 
in occupation of land is bound to account not merely for the 
rents and profits but also for whatever sums he may have 
collected even by wrongful means. See, for instance, Chunder 
Coomar Roy v. Kasheenath Roy Chowdhry, (1), where a 
trespasser was made liable, not only for the ordinary rents and 
profits, but also for what he had collected from the tenants by 
wrongful extortion, and Buneead Singh v. Sudaseed Dutt (2), 
where a trespasser was made liable for value of trees cut down 
and appropriated by himself. See also Moyi v. Avuthraman (3). 
But in the case of Jn re Radha Mohun Ghose Chowdhury (4), 
a different view was taken, and it was ruled that illegal collections 


‘cannot be taken into account in the adjustment of mesne- 


profits. No doubt, these cases are much simpler, because the 
wrongdoer receives wrongfully whatever he realises, whereas in 


‘the case before us, the receipt of the rents by the mortgagees is 


lawful, but the realisation of the cesses in unlawful. For the 
reasons stated, however, we are of opinion, that the realisation 


‘of the rents as well as the cesses stands on the same footing, and 


the mortgagees are not entitled to set up as a defence that 
they have collected the cesses as trespassers and are not 
bound to include them in the mortgage accounts, Wursingh 
Narain v. Lukputty (5), Ramnath v. Brahmamoyi (6). See 
also WVagendrabala v. Guru Doyai (7), which shows that the 
agent of a landlord is bound to account for illegal cesses collected 
from tenants, though the contrary view may possibly be 
supported by Mobin Chunder v. Gooroo Gobind (8), explained in 
Nobin v. Gooroo (9). The second objection taken by the 


‘appellants must consequently be overruled, 


z 


The result, therefore, is that this appeal is allowed, and the 
decree of the District Judge discharged. The case is remanded 
to him in order that he may re-hear the appeal. He will first 


(1) (1866) 5 R. W.§Mis, 37. (6) (1995) 130. L, J 531. 


(2) (1865 2°W, R. Mis. 50. (7) (1903) T. L.'R.130 Calo. 1011, ` 


(3) (1898) I. L, R. 22 Mad 197 (200), 7C. W. NI 536, 
(4) 11846) | Beng. S. D. Sum.§Cas, 75. 483 (1870) 14 W. R. 447. 
(5) (1879) I. L, R. 5 Cale. 333, (9) (1875) 25 W. R. 8. - 
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consider whether the arrangement, alleged by the defendants for 
payment of the annual profit of Rs. 10-1-3, has been established on 
the evidence ; if it has been proved, the mortgagor is not entitled 
to claim any credit on this account; if it has not been proved, the 
mortgagor is entitled to have the amounts with interest thereon at 
six per cent. per annum set off against the principal sum. In so 
far as the cesses are concerned, we afirm the finding of the 
District Judge that the defendants have realised them, and the 
plaintiff is entitled to credit to that extent, with similar interest on 
the sums realised, when the mortgage accounts are taken. The 
costs of this appeal will abide the result. 

ALT. M, Appeal allowed : case remanded. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 


BISHUN SINGH 
v. 
A. W. N. WYATT.* 


Damages, suit for—Legal process, execution of --Unintentional interference 


with person or property—.lttachmant of land—Nominal damages — 


Withdrawal of suit on payment of costs— Costs, where to be paid, 


It isan aotionable wrong, to issue execution maliciously and without 
reasonable and probable cause against the property of a judgment-debtor ; 
‘for example. to seize his goods under a writ of fieri facias after the judgment- 
debt has been paid, 

The institution of an ordiaary civil action, however unfounded, vexatious 
and malicious it may be, is nos a good cause of accion, unless there has been 
arrest of person or seizure of property. 

The plaintiff, if entitled to damages, can succeed, not on the ground of 
malicious abuse of legal process, but on the ground that the defendant has 
committed an act of trespass. 

Mistake, however honest or inevitable. is no defence for him who inten- 
tioarlly interferes with tha person or property of another, 

Where the defendant obtained an attachment of the property of the 
plaintiff under an erroneous impression that he had a decree capable, of 
execution, he is liable to be sued by the plaintiff for damages in trespass. 

If a litigant executes any form of legal process which is invalid for want 
of jurisdiction, he commits an act in the nature of trespass to person or pro- 
perty ; he is liable therefor in an action of trespass; it is not necessary to 
prove any malice or want of reasonable or probable cause, 

A litigant who effects an arrest or seizes property, must justify the trespass 
by pleading a valid execution of legal process, and any irregularity or error 


which has the effect of making the process totally invalid, will deprive him of 
all justification. l 


* Appeal from Appellate Decree No. 2096 of 1909, against the decree of 
F. W. Ward, Esq , District Judge of Siozufferour, dated the 25th August, 1909,” 


reversing that of Baba Asutosh Ghose, Mansit of Matihari d 
18th June, 1908. 1 atihari, dated the 
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No action lies against any person for issuing execution or otherwise acting 
in pursuance of a valid jadgment or order of a tourt of justice, even though it 
ls erroneous and even though it is afterwards reversed or set aside for error. 

Whether there is reasonable and probable cause is a mixed question of 
fact and law. 

Where land is attached, the stauding orop also is prima facie attached. 

Ram Qvomar v. Gbin laath (1) referred to. 

As soon as the attachment was effected, the plaintiff might and ought to 
have intimated to the Court that if the decres-holder intended to attach, not 
merely the land, but also the crop, steps had to be taken for the protection of 
the perishable property. If he had not asked for the direction of the Court 
and did not make any the slightest effort for the protection of the property, 
the loss resulting to him was not the inevitable consequence of the attachment 
effected by the defendant, : ` 

Nominal damages are not necessarily small damages. They are allowed in 
recognition of the fact that there is an infraction of a legal right, which, 
though it gives the plaintiff no right to any real damages at all, yet gives him 
a right to the verdict or judgment. 

Where the order of the appellate Court was that unless the plaintiff paid 
to the defendant the costs of the litigation within a certai n time after the 
arrival of the record in the subordinate Court, the appeal would stand 
dismissed with costs, payment into Court to the credit of the defendant 
would be sufficient compliance with the direction of the appellate Court, 


Appeal by the Defendant. 

. Suit for Damages. 

- The material facts and arguments appear from the judgment. 
Babu Gonesh Dutt Singh for the Appellant. 
Babu Dwarka Nath Mitter for the Respondent. C. A. V. 
The judgment of the Court was deliveed by 


Mookerjee J.—Tnis is an appeal on behalf of the defendant 
in'an action for damages for wnat has been described as malicious 
abuse of judicial process. The circumstances, under which the 
claim has been preferred, hive not formed the subject of serious 
controversy in this Court, and may be briefly narrated. On the 
3rd June, 1901, the predecessor of the plaintiff commenced an 
action for rent against the defendant, for the years 1307 and 1308 
F.S. The substantial dispute between the parties related to 
the rate of rent annually payable; the defendant pleaded that 
the rent was much lower than what the plaintiff had demanded, 


and that, whatever was lawfully payable, had been duly paid. 


The Court of first instance overruled the defence and decreed the 
suit. Upon appeal, the Subordinate Judge reversed that 
decision and dismissed the suit. Ou appeal to this:Court, the 
plaintiff appellant asked for leave to withdraw from the suit, with 
(1) (1869, 12 W. B. 391. - 


`$ 


a 
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‘liberty to bring a fresh suit on the same cause of action. On the 


2nd March, 1906, the application was granted and the following 
order was recorded: ‘The application is allowed on condition 
that the appellant pays to the respondent the costs incurred by 
him in this litigation, including the costs of this Court, within 
six weeks of the arrival of the record in the lower Court. If 
such costs are not paid within the time aforesaid, this appeal will 
stand dismissed with costs.” The records were sent down in due 
course, and appear to have been received in the lower Court on 
the 17th June, 1906. Meanwhile, the plaintiff, who had already 
instituted a suit, on the 8th February, 1906, for recovery of the 
arrears of rent for the years 1310 to 1313, deposited the money in 
Court, onthe 23rd May, 1906, No notice of the deposit was given 
to the defendant, and it has now been ascertained, that the entry 
of the payment, as made in the Court Register, was inaccurate 
and misleading, because the names of the parties as plaintiff and 
defendant were interchanged. There is some evidence to show 
that one of the officers of the plaintiff verbally informed the 
defendant that the deposit had been made; but, in the events 
which had happened, and in view of the fact that the records had 
been removed from Champaran to Chapra, it wes not possible for 
the defendant, to whom the Challan had not been shewn, to 
ascertain whether the money had actually been deposited, and to 
withdraw the sum from Court. The result was that,.when the 
suit, commenced on the 8th February, 1906, for realisation of 
the arrears of the years 1310 to 1313, came on for trial, the 
defendant objected that, as the plaintiff had not carried out the 
order of the High Court in the appeal in the previous suit for rent, 
the subsequent suit could not be entertained. This objection 
prevailed, and the suit was dismissed on the 31st May, 1906, as 
the plaintiff was unable to satisfy the Court that she had 
deposited the money in accordance with the order of this Court. 
She then appealed to the District Judge and contended, not that 
the deposit had been made in time, but that, as the order of the 
High Court referred to a suit for rent for an earlier period, 
failure to comply with that order could not bar the subsequent 
suit, and the District Judge, on the zoth November, 1906, gave 
effect to this contention. The defendant then appealed to this 
Court and contended that, as the order of the High Court in 
the previous suit had not been carried out, the result was that 
the appeal preferred to this Court on that occasion stood 
dismissed, and the decision of the Subordinate Judge, as to the 
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rate of rent, was in effect confirmed ; consequently, the trial of 
the question of the rate of rent was barred by resjudicata. This 
Court, on the sth April, 1909, directed an enquiry into the 
question, whether the order of the High Court in the previous 
suit had been carried out in time. The lower Court, upon 
investigation and upon evidence adduced by the plaintiff, reported 
that the deposit had been made on the 23rd May, 1906, before the 
expiry of the time allowed for the payment of the money. On 
receipt of the report, this Court held, on the 19th April, 1910, 
that the previous suit had been withdrawn and no question of 
resjudicata arose for consideration. Meanwhile, on the 6th June, 
1907, that is, after the adjudication by the Courts below that the 
costs had not been paid in time and the appeal to this Court 
consequently stood dismissed with costs, the defendant as 
decree-holder applied for execution of the decree for costs 
throughout that litigation. The plaintiff as judgment-debtor 
entered appearance and objected to the execution on the ground 
that no notice, under section 248 of the Civil Procedure Code of 
1882, had been served, and that the whole of the decretal 
amount had been already deposited in Court. The execution 
Court overruled the first objection on the ground that the order 
of this Court, made on the znd March, 1906, was conditional 
and could be performed within six weeks of the arrival of the 
records in the Court below, that is, within six weeks from the 
17th June, 1906, so that, there could be no decree for. the 
plaintiff to execute till the 29th July, 1906, that is, within one 
year of the date of application for execution. As regards the 
objection on the merits, the Court directed an enquiry, and the 
pleader for the plaintiff, whose services were specially retained 
to make the investigation, satisfied the Court that the 
deposit had been made. The result was that, on the copy of the 
Challan produced in Court for the first time, on the 3rd August, 
1907, the Court held that the deposit had been made, and 
dismissed the application for execution. Meanwhile, however, 
events had happened which have culminated in the present 
litigation. Immediately on the presentation of the application 
for execution, the Court, at the instance of the defendant as 
decree-holder, attached 14 bighas of land, on which there was 
standing crop ofindigo. The attachment apparently continued 
from the 6th June, 1907, to the 5th August, 1907, and the 
judgment-debtor, the present plaintiff, does not appear to have 


intimated to the Court that the crop was liable to deterioration. 
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On the 26th September, 1907, the plaintiff commenced the 
present action for recovery of Rs. 600 from the defendant as 
damages for malicious abuse of legal process. His case was that 
the defendant maliciously took out execution for recovery of 
costs, which, he knew, had already been deposited in Court ; 
and that the wrongful attachment, in the course of the execution 
proceedings, had resulted in the destruction of his indigo crop, 
and had also affected his credit. The defendant repudiated the 
allegation of malice, and contended that he acted in good faith, 
that there was reasonable and probable cause for the attachment, 
and that the damage of the crops alleged by the plaintiffs was 
not the approximate result of the attachment effected at his 
instance. The Court of first instance found in favour of the 
defendant and dismissed the suit. Upon appeal, the District 
Judge has decreed the claim. He has held that the attachment 
was malicious and unlawful, and he has given the plaintiff a 
decree for Rs. 290, namely, Rs. 179 as value of indigo lost, Rs. 53 
as litigation expenses, and Rs. 58 as exemplary damages. The 
defendant has now appealed to this Court, and, on his behalf, 
the decision of the District Judge has been assailed substantially 
on three grounds, namely, firsz, that, upon the admitted facts, the 
suit Is not maintainable ; secondly, that, upon the facts found by 
the District Judge, there was reasonable and probable cause for 
the attachment effected by him; and, ¢herdly, that the damages 
have been awarded on principles erroneous in law. 

In support of the first objection taken by the appellant, it 
has been contended that it is not an actionable wrong to 
institute civil proceedings without reasonable and probable cause 
even if malice be proved, for, in contemplation of law, the defen- 
dant who is unreasonably sued, is sufficiently indemnified by a 
judgment in his favour, which gives him his costs against the 
plaintiff. In support of this proposition, reference has been made 
to the exposition of the law by Bowen L. J., in Quartz Hill v. 
Eyre (1), where that learned Judge stated that, in the present day 
and according to our present law, the bringing of an ordinary 
action, however malicious and however great the want of 
reasonable and probable cause, will not support a subsequent 
action for malicious prosecution. It is not necessary for us to 
examine whether this statement embodies an inflexible rule of 
law, or whether there are not well recognised exceptions to it. 
There is high authority for the proposition, that it is an 


(1) (1883) 11 Q, B. D. 674 (690). 
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actionable wrong, maliciously and without reasonable and probable- 
cause, to issue execution against the property of a judgment- 
debtor, for example, to seize his goods under a writ of fert 
facias after the judgment-debt has been paid; this is not 
a trespass, it has been said, for the judgment still stands and 
will support the writ of execution, but it is an actionable abuse 
of judicial process. Churchill v. Siggers (1). But whether this is 
trespass, as indicated in in Clissold v. Cratchley (2), or malicious 
abuse of judicial process, it is actionable. A similar view- was 
adopted in Raj Chunder Roy v. Shama Soondar? (3) and is 
supported by the decision of their Lordships of the Judicial 
Committee ‘ini Mudhun Mohun Doss v. Gokul Doss (4). Sir 
James Colvile observed in the case last mentioned that, if it 
was important in India to check any tendency to resist the 
execution of legal!"process, it was hardly less important to main- 
tain the principle that they who misused legal process were 
responsible for the consequences of that misuse. The broad 
proposition, formulated by the learned vakil for the appellant, 
that the suit as'framed is not maintainable, cannot consequently 
be supported, and the statement, that the institution of an 
ordinary civil action, however unfounded, vexatious and 
malicious it may be, is not a good cause of action, must be 
qualified when there has been arrest of person or seizure of 
property. We may add that section 491 of the Civil Procedure 
Code of 1882 expressly recognises such right of action, for it 
authorises a Court, which has issued an order for arrest or attach- 
ment in the course of a suit, to award compensation not exceed- 
ing Rs. 1,000, if it should appear that such arrest or attachment 
was applied for on insufficient grounds; it then provides that the 
Court shall not award a larger amount than it would do.ina suit 
for compensation, and that an order under the section shall bar 
a suit for compensation in respect of such arrest or attachment. 


ar 


a 


Section 497 embodies similar provisions with regard to compensa- 
tion for the issue of an‘injunction on insufficient grounds. In 
fact, it is not difficult to trace decisions in the reports in which 
this principle has been directly or indirectly recognised. [Doyle v. 
Dwarkanath (5), Huro Soonduree v. Bungsee Mohun (6), 
Mahomed Rezaooddeen v. Hossein Buksh (7), Goburdhun v. 


“Banee Chunder (8), Wilson v. Kanhya Sahoo (9), Nund Coomar 


(1) (1854) 3 E. and B. 937. (5) (1867) 8 W. R 88. 

(2) (19'0) 2 K B. 244. (6) (1865; 3 W. R. Mis 28. 
(3) (1879) I. L. R. 4 Oale. 583. (7) (1866) 6 W. R. Mis. 24. 
(4) (1866) 10 M. I. A. 663. 18) (1874) 21 W. R. 375. 


(9) (1869) 11 W, R. 143. 
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v. Goor Sunkur (1) and Dhurmo Narain v. Sreemutty Dossee (2). 
The learned vakil for the respondent also relied upon Article 
29 of the second Schedule of the Indian Limitation Act, 1877, 
to shew that the Legislature contemplated suits for compensa- 
tion for wrongful seizure of immovable property under legal 
process. It is not necessary, however, to place any reliance 
upon the provisions of the Limitation Act, because, as has been 
pointed out by their Lordships of the Judicial Committee, nothing 
in the Limitation Act can give rise to a cause of action unless 
a right to sue exists independently of those provisions. Hurrinath 
v. Mothocr Mohun (3) and Khunni Lal v. Gobind Krishna (4). 
The question next arises, what is the precise nature of the right 
of action of the plaintiff inthe case before us. In our opinion, 
the plaintiff, if entitled to damages, can succeed, not onthe 
ground of malicious abuse of legal process, but on the ground 
that the defendant has committed an act of trespass. As we 
have already pointed out, the order of this Court, of the 
2nd March, 1906, was to the effect that, unless the plaintiff paid 
to the defendant the costs of that litigation within six weeks 
of the arrival of the record in the subordinate Court, the appeal 
would stand dismissed with costs. It has not been suggested, 
and we do not think it could reasonably be suggested, that this 
order implied that the money should be handed over personally 
to the defendant; payment into Court to the credit of the 
defendant would, in our opinion, be sufficient compliance with 
the direction of this Court. Such payment was, as has now been 
ascertained, actually made within the prescribed time. Conse- 
quently, the conditional order never ripened into a decree in 
favour of the defendant; in other words, the essence of the 
matter is that the defendant had not, in the eye of law, any 
decree for costs against the plaintiff which he was competent 
to execute. Weare not now concerned with the question, 
whether there was not reasonable execuse for the conduct of 
the defendant. The fact remains that the defendant obtained 
an attachment of the property of the plaintiff under the erro- 
neous impression that he had a decree capable of execution ; the 
defendant, is, therefore, liable to be sued by the plaintiff for 
damages in trespass. This view is amply supported by the 
decision of the Court of Appeal in Clissold v. Cratchley (5). 
In that case, execution was taken out by a solicitor for costs 


(1) (1870) 13 W. R. 305. (3) (1892) L. R. 20 I. A. 188, I L. R. 21 Cale, 8, 
(2) (1872) 18 W. R. 440 (4 (1911) [3 O. D. J. 575. (583). 
f (5) (1910) 2 K. B, 244, - 
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payable under an order of Court ;the debt had, in fact, been paid 
at his office to a clerk, who had authority to receive it, on the 
very date that the writ was issued but about three hours before. 
As soon as execution was levied, the judgment-debtor apprised 
the solicitor that the debt had been paid, and execution was 
forthwith withdrawn. In an action against the solicitor and 
his client to recover damages for improper levy of execution, 
it was held by the Court of Appeal that, although neither the 
solicitor nor his client had sued out the writ maliciously, they 
were liable in trespass. Fletcher Moulton, L. J., observed that 
a writ of execution upon a satisfied judgment was null and 
void. Farwell, L. J., added that no writ of execution can law- 
fully issue on a judgment that has been paid or satisfied before 


issue of the writ, because there is no judgment left on which: 


to base the writ, so that the writ is void ad zuzto, and trespass 
will lie against the satisfied creditor and his solicitor who have 
put the Sheriff in motion. Vaughan Williams, L. J., relied 
upon a passage from Bullen and Leake (Precedents of Pleading, 
ard Ed., page 353), where it is stated that, if the party arrested 
can shew that the judgment was satisfied by payment or other- 
wise before the arrest, he may then maintain an action; the 
arrest in such a case would in general support an action of 
trespass, It is fairly clear that the liability is for trespass, not 
malicious abuse of process ; there is no abuse of process lawfully 
issued, but the institution of proceedings without legal authority 
in its inception (Kinked-Commentaries on Torts, Vol. I, a sec- 
tion 233 ; Street-Foundations of Legal Liability, Vol. I, p. 334). 
The substance of the matter is that, if a litigant executes any 
form of legal process which is invalid for want of jurisdiction, 
irregularity, or any other reason, and in so doing he commits 
any actin the nature of trespass to person or property, he is 
liable therefor in an action of trespass; it is not necessary to 
prove any malice or want of reasonable or probable cause. This 
is an obvious corollary of the elementary principle that mistake, 
however honest or inevitable, is no defence for him who inten- 
tionally interferes with the person or property of another ; the 
fundamental proposition cannot be disputed that in a case of 
this description a supposed justification is no justification at all, 
A litigant who effects an arrest or seizes property, must justify 
the trespass by pleading a valid execution of legal process, and any 
irregularity or error which has the effect of making the process 
totally invalid, will deprive him of all justification, Painter v. 


N 
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Liverpool Oil Gas Light Company (1) atid Brooks v. Hodgkin- 
son (2). The learned vakil for the appellant has, however, laid 
considerable stress upon the circumstance that in the subsequent 
suit for rent when objection was taken that the action could not be 
maintained as the plaintiff had failed to carry out the order 
of this Court, the plaintiff failed to prove that the payment 
had been made as alleged by him. The learned vakil has 
contended that, as execution was taken out after this decision, the 
defendant is protected. We are unable to accept this contention 
as well-founded. It may be conceded that no action will lie 
against any person for issuing execution or otherwise acting 
in pursuance of a valid judgment or order of a Court of justice, 
even though it is erroneous and even though it is afterwards 
reversed or set aside for error. The principle that a valid 
judgment, however erroneous in law or fact, is a sufficient 
justification for any act done in pursuance cf it, was recognised in 
the cases of Williams v. Smith (3) and Smith v. Sydney (4), but it 
has no application to the circumstances of the case before us. Here 
the writ of attachment was not issued on the faith of the decision 
‘in the second rent suit, which was subsequently set aside by this 
Court as the ultimate Court of appeal. The defendant took out 
the writ of attachment onthe assumption that the order as to 
payment of costs had not been carried out and there was thus a 
decree in his favour capable of execution against the plaintiff. 
The execution also was based on this theory which had been 
previously set up successfully to defeat the second rent suit. We 
are, therefore, of opinion, that- the defendant cannot rightly 
contend that as he relied upon the judgment of a competent 
Court and as he.acted upon the faith of it, however erroneous 
the judgment might be, he ought to be protected. We must conse- 
quently hold that upon the admitted facts, the suit is maintainable, 
and that the defendant is liable for damages for trespass. The first 
contention of the appellant must, therefore, be negatived. 

In so far as the second contention of the appellant is 
concerned, namely, that upon the facts found by the District 
Judge there was reasonable and probable cause for the attach- 
ment effected at his instance, it is not necessary for us to examine 
it in detail in the view we take of the scope of the suit and the 
nature of the liability of the defendant. As we have already 
explained, the claim cannot be treated as one for damages for 


(1) (1836) 3 A and E. 433. 42 R. R. 423, (3) (1863) 14 C. B. N. S. 596, 
(2) (1859) 4 H. and N, 712. (4) (1870) L. R. 5 Q, B. 203. 


523 


CIVIL. 


1911, 

—_ 
Bishun Singh 
v. 

A. W, N, Wyatt, 


Mookerjee, J. 


— 





524 


Oivix, 
1911. 
7 =e 
Bishun Singh 


KE 
` A. W. N. Wyatt. 


Moaherjee, J. 


THE CALCUTTA LAW JOURNAL. (Vou. XIV. 


malicious abuse of judicial process; it is essentially a suit for 


‘damages for trespass. Consequently, the presence or absence of 


reasonable and probable cause is immaterial. We may add, how- 
ever, that, upon the facts asalready set out, we are not prepared 
to agree in the conclusion of the learned District Judge; nor are 
we prepared to accept the contention of the respondent that the 
question is one of fact with which this Court is not competent to 
dealin second appeal. Whether there was reasonable and 
probable cause is a mixed question of fact and law; we are bound 
to accept the facts as found by the Court of appeal below, but 
we are entitled to examine whether the inference drawn there- 
from is legitimate. Panton v. Williams (1), Lister v. Ferryman (2), 
Hailes v. Marks (3), Shanta Bibee v. Chairman of Baranagore 
Municipality (4) and Ramgopal v. Shamskhaton (5). We 
need not consider this point in further detail, however, for the 
reasons stated. 

In so far as the third ground urged by the appellant is 
concerned, it has been argued that the damages have been 
assessed upon entirely erroneous principles. The learned District 
Judge has assessed damages under three heads, namely, “rsd, the 
value of the indigo crop which deteriorated and ultimately 
became valueless; secondly, the litigation expenses incurred by the 
plaintiff in the execution case ; and ¢hirdly, exemplary damages, 


‘as the conduct of the defendant was inexcusable. In so far as . 


the first of these elements is concerned, we are of opinion that 
the District Judge was clearly in error. We shall assume that, 
on the authority of the decision in Ram Coomar Ghose v. 
Gobindnath Sandyal (6), the presumption is that when the 
land was attached the standing crop also was attached. It may 


further be assumed that, as laid down in the cases of Cheda, 


‘Lal vy. Mulchand (7), Madyya v. Venkata (8), Ganga Prasad ~. 
Narain, (9), and Sadu v. Sambhu (10), standing crop is immov- 
able property, though this view may be difficult to reconcile with 
Surat Lall v. Omar Hazi, (11), Mangun Fhav. Dulhin Golab, (12), 
and Abdulullah v. Asraf Ali (13). Yet the question remains whether 
the attachment was the proximate cause of the loss of the crop. 
As soon as the attachment was effected, the plaintiff might and 


(1) (1841) 2 Q. B. 169, 57 R. R, 631. (3) (1861) 7 H and N 56,- 


(2) (3870) L. R. 4 H. L. 521. (4) (1910112}C. L. J. 410. 

(5) (1892) I. L. R 20 Calc. 93; L. R. 19 I. A. 228, 
(6) (1869: 12 W. R 391 (10) (1882) I. L. R. 6 Rom.592. 
(7, (1891) I. L, R 14 All. 80 (11) (1895; I TL R 22 Cale. 877. 
(8) (1887) I. L. R. 11 Mad. 193. (12):(1898)!1. L R. 25 Cale. 692, 


(9) (189 3) I, L. R, 15 All. 394, (13) (1907, 7 0. L. J, 162, 
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‘ought'to have intimated to the ‘Court that if the-decree-holder 
intended to attach, not merely the land, but also the crop, steps 
had to be taken for the protection of the perishable property. 
If such a representation had been made, the Court might 
- either have permitted the plaintiff to cut the crop on such terms 
as to security as might be reasonable or might: have appointed 
. a Receiver. The conduct of the plaintiff, on the other hand; 
is inéxplicable. He never asked for the- direction of the Court 
and did not make any the slightest effort for the protection 
of the- property. Under these circumstances, we are - unable 
to hold that the loss which may have resulted to the plaintiff 
was the-inevitable consequence of the attachment effected by 
the defendant. In so far as the second element is concerned, 
the case is equally clear. When the defendant applied for execu- 
‘tion and the plaintiff objected that the money had been deposited 
in due time, he had to employ a pleader to search the records 
to ascertain when the deposit had been made by his officer. 
It is inconceivable upon what principle the plaintiff can claim 
‘to recover from the defendant costs so incurred. In so far as 
the third element is concerned, we need only say that this is 
manifestly not a case in which exemplary damages can be 
legitimately claimed. Apart from question of legal liability, 
we are unable to hold that the defendant is in any way to blame 
for the events that have happened. The plaintiff sued the 
‘defendant for rent. After the litigation had-been carried on to 
this Court, he found it necessary in'his own interest to withdraw 
from the suit. He obtained what must be deemed an indulgence 
upon certain terms as to payment of costs. He might have 
‘paid the costs to the defendant personally; in fact, upon a 
‘strict and literal interpretation of the language of the order, 
this ought to have been done. Instead of adopting this the 
‘obvious course, he deposits the money in Court ; but -he does 
not furnish a copy of the challan to the defendant to enable him 
to withdraw the money. He seems to have considered that 
his duty ended as soon as the deposit was made, and that it was 
immaterial whether the defendant could draw out the money 
except after considerable search and trouble. By an unfortunate 
error on the part of the Court officer, an inaccurate entry is 
made’ in the deposit register. When inthe subsequent rent 
suit, the defendant asserts that the costs have not been deposited, 
the plaintiff is unable to prove that he has made the deposit, 
and it is not till a special enquiry has been directed by this 
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Court, that the plaintiff is able to establish the fact after, as he 
admits, an expensive search by his pleader. Under these 
circumstances, it is difficult to appreciate how any blame can 
be thrown upon the defendant for the course which he 
adopted, namely, to apply for execution to realise the costs 
due to him. No doubt, the defendant, as we have already 
explained, is guilty of trespass. But the case is manifestly not 
one for exemplary damages. The assessment made by the 
District Judge cannot, therefore, be supported. The plaintiff 
is entitled only to nominal damages which, as Lord Halsbury 
puts it in Mediana v. Comet (1), is not necessarily small damages ; 
nominal damages are allowed in recognition of the fact that 
there is an infraction of a legal right, which, though it gives the 
plaintiff no right to any real damages at all, yet gives him a 
right to the verdict or judgment, because his legal right has 
been infringed ; in other words, as Holt C. J. observes in Ashby 
v. White (2), an action lies for trespass, though it does no 
damage, for it is an invasion of the property of the plaintiff 
and the other has no right to come there. We, therefore, assess 
the damages at Rs. 75. But, as the claim was grossly exaggerated 
and based on entirely erroneous grounds, the appellant must 
have the costs of this appeal, which we find on assessment 
amounts to an aggregate sum of Rs. 75. Consequently, although 
the plaintiff obtains a decree for damages, he will realise nothing 
from the defendant. The parties will pay their own costs in 
both the Courts below. 

The result, therefore, is that this appeal is allowed and the 
decree of the District Judge discharged. The plaintiff is declared 
entitled to damages which are set off against the costs payable 
to the defendant. There will, therefore, be no decree in his 
favour capable of execution. : ; 
A T.M. : Apbeal allowed, 


(1) (1900) A, O. 113(116). (2) (1703) 2 Ld, Raym 938 (955), 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
KHUBSURAT KOER 


V, 
SARODA CHARAN GUHA. * 
Receiver—Partition suit—Mortgage suit—Receivers how to aot—Decree for 


sale—Deecree for foreclosure, 
In a partition suit between oo-owners, a consent decree was made, To give 


* Appeal from Order No, 377 of 1911, against the order of Babu Bejoy 
Gopal Basu, Subordinate Judge of Patna, dated the 28th July, 1911, . 
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effect to that decree, a Receiver was appointed. Certain properties, which 
included not merely the properties under the charge of the Receiver, but also 
two other properties, were mortgaged. After an ewparte decree was obtained 
by the mortgagee, an application was made for the appointment of a Receiver 


in the mortgage suit. 

Held, that a Receiver might be appointed in the mortgage suit, although a 
Receiver was appointed in the partition suit. The same person who was 
appointed Receiver in the partition suit might be appointed Receiver in the 
mortgage suit or different persons might be appointed. If different persons 
were appointed as Receivers, the collection might be made by one of the 
Receivers only (for instance, by the Receiver in the partition suit), but the 
sums collected by him and payable tothe mortgagor should be placed in the 
hands of the Receiver in the mortgage suit to be applied for the benefit of the 
‘mortgagee under the direction of the Judge. 

Madaneswar Singh v. Mahamaya Prosad Singh (1) referred to, 

Where the mortgage deoree was for sale, and it was established that the 
security was not sufficient to satisfy the judgment debt, a Receiver would be 
appointed almost as a matter of course, specially if there had been default in 
the payment of interest, But where the mortgagee had obtained a decree for 
foreclosure, and no personal decree had been made, a Receiver need not be 
appointed before the expiry of the period of grace, as the mortgagee was 
not entitled at that stage to the profits of the property, and did not allege 
that the property was in danger of being lost or wasted, 

Appeal by the Defendant Mortgagor. 

Application for appointment of Receiver in mortgage suit, 

The material facts and arguments appear from the judgment, 

Babus Umakali Mukerjee and Ganes Duit Singh for the 
Appellant, 

Mr, A. Chowdhry and Babu Nagendra Nath Mitter for the 
Respondent. : 

The judgment of the Court was delivered by 

Mookerjee J.—This appeal is.directed against an order by 
which a Receiver has been appointed in a mortgage suit under 
Order 40, Rule xr of the Code of 1908. The mortgagee 
commenced a suit to enforce his security, on the oth January, 
1910, An exparte decree was made on the 22nd February, 1911. 
Onthe 2nd March following, the mortgagee applied for the 
appointment of a Receiver. That application has been granted 
and Mr. G. M. Dey, Barrister-at-law, has been appointed Receiver, 
On behalf of the defendant in the mortgage-suit, the order has 
been questioned before us on two grounds ; namely, frst, that a 
Receiver is unnecessary for the purposes of the mortgage suit, 
because a Receiver has already been appointed in a partition suit 
amongst the owners of the properties, and, secondly, that the” 

(1) (1911) 18 O: L. J. 487, 15 0. W. N. 672. 
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appointment of the Receiver is premature, because under the 
‘mortgage-decree the mortgagee is not entitled to appropriate 
the profits of the properties given as security. In our opinion, 
there is no substance in the first contention, but the second must 
prevail. . : 

In so far as the first contention is concerned, it has been’ 
stated to us that in 1901 a partition suit was commenced amongst’ 
the owners of the properties, in which a consent decree was made 
on the 31st May, 1902; with a view to give effect to that decree, 
a Receiver was appointed. The properties given by way of 
mortgage include, however, not merely the properties under the 
charge of the Receiver in the partition suit, but also two other 
properties. In so far as the latter properties are concerned, the 
appointment of the Receiver in the partition suit clearly does not 
Operate as a bar. But we are of opinion that even in respect of 
the other properties, a Receiver may very well be appointed in the 
mortgage suit, although a Receiver has been appointed in the 
partition suit. The Receiver in the partition suit acts under the ` 
direction of the Court in which that suit is pending, and the 
sums collected by him are bound to be applied for the benefit of 
the parties to that litigation under the direction of the Judge. 
In other words, the Receiver is bound to pay the money either 
into the hands of the proprietors or to their creditors and other 
persons entitled to the proceeds of the properties. On the other 
hand, if a Receiver is appointed in the mortgage-suit, he is bound 
to apply the proceeds for the benefit of the mortgagee. It has 
been suggested, however, that if different persons are. appointed ` 
as Receivers in-the partition suit and the mortgage suit, there 
may possibly be a conflict between them, because undoubtedly 
the two Receivers could not simultaneously collect the profits of 
the same properties. [Searle v. Choat (1). Beach on Receivers, 
section 232.] We are of opinion that there is no substance in 
this contention. The difficulty may be avoided, either by the- 
appointment of the same person as Receiver in the two suits, 
or, if different persons are appointed as Receivers, the collection 
may be made by one of the Receivers only, (for instance, by the - 
Receiver in the partition suit), but the sums collected by him 
and payable to the mortgagor placed in the hands of the Receiver - 
in the mortgage suit to be applied- for the benefit of the 
mortgagee under the direction of the Judge. [Cf. Madaneswar ` 
Singh v` Mahamaya Prosad Singh (2).] Weare of opinion, - 

(1) (1384) 25 Ok D, 728. ` ` ~ (27 (1911) 13 OL. J. 487, 
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therefore, that the first ground urged by the learned vakil for the 
appellant cannot be sustained. f 

In so far as the second contention is iena it has been 
urged that the object of the appointment of a Receiver in a 
mortgage suit is to secure the application of the profits 
of the mortgaged properties for the benefit ofthe mortgagee. 
If the decree is for sale, and if it is established that the 
security is not, sufficient to satisfy the judgment-debt, a 
Receiver will be appointed almost as a matter of course. 
specially if there has been default in the payment of interest. 
Weatherall v. Eastern Mortgage Agency Co. (1), Hopkinson v, 
Worcester Canal Co. (2), Herbert v. Greene (3), and Hacket v, 
Suow (4). But here the position is different. The mortgagee 
has obtained a decree for foreclosure, which does not 
entitle him to recover even the costs of the litigation from the 
mortgagors personally., Wnether the decree has, in this respect, 
been properly drawn up or not, we are not called upon to 
consider. But under the decree as it now stands, the only right 
of the mortgagee is to foreclose the mortgagors and to take the 
property in lieu of his dues on his security ; he is not entitled to 
the profits of the property, Consequently, a Receiver need not 
be appointed at this stage, because even if a Receiver were 
a pointed, hə could na: apply the profits of the property for the 
bsn2ft of the mortgagee. -There is no suggestion that the 
properties are liable to be sold away in satisfaction of paramount 
charges. The position may be compared to that of a mortgagee 
who has the legal estate and can recover possession by ejectment. 
Silver v. Bishop of Norwich (5), Berney v. Sewell (6), Sturch v. 
Young (7) ani Ackland v. Gravener (8). From this point of 
view, the second objection of the appellant must be sustained. 

The result is that this appeal is allowed and the-order of the 
Court belaw discharged on th2 ground that th: app‘ication for 
the appointment of a Receiver is premature. 

We may add that a contingency may very possibly arise 
which may necessitate the appointment of a Receiver in these 
proceedings. The time allowed by the decree for the payment 
of the judgment-debt by the mortgagors has just expired, and, as 
we have been informed, the amount has not yet been paid. Conse- 
quently, under Order 34, Rule 3 of the Code of 1908, if the 


(1) (1911) 13 0. L. J. 495. (5) (1816) 3 Swanston 115x. 
(2) (1868) L. B, 6 Eq, 437 (447), (®) (1820) 1J. & W. 648. 
(3) (1854) 3 lr, Ch. 270, (7) (1842) 5 Beav, 557. 


(4) (1847) 10 Lr, Ta 229, (8) (1862) 31 Beay, 432 (484,) 
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IVIL, mortgagee applies for the final decreein the foreclosure suit, he 
‘1911, is entitled to have the final decree drawn up as a matter of 


course, unless, indeed the mortgagor can establish good ‘cause for 
an extension of time which can be granted only on terms. As 
pani soon as the final decree is made in his favour, the mortgagee is 
Mookerjee J, entitled to apply for execution and delivery of possession ; such 
= -possession may be delivered under Rule 3 of Order 34 or upon 
an application under section 51 of the Code. But it has been 
suggested that if an application of this character is made, the 
judgment-debtors are likely to apply for an adjournment of the 
proceedings, inasmuch as some of them have applied to have the 
exparte decree vacated, while an appeal has also been preferred 
against that decree to this Court. If such an application is made, 
the successful decree-holder is entitled to contend that as now 
he has become the full owner of the property, he is entitled to 
possession and to receive the profits thereof. If the judgment- 
debtors seek to keep him out of possession of the property, he 
may reasonably demand either security for the profits or the 
appointment of a Receiver under clause (g) of section 51 of the 
Code. It will, therefore, be open to the decree-holder to apply 
at once to the Subordinate Judge for a final decree under Rule 3 
of Order 34; and, unless it is proved that the mortgage-debt has 
been satisfied, or that there are good grounds for extension of- 
time (upon terms as to security or appointment of Receiver), 
it would be incumbent upon the Subordinate Judge to make the 
final decree, As soon as he makes the decree, the decree-holder 
will be entitled to be placed in possession. If at this stage the 
judgment-debtors apply that they may be allowed to continue in 
possession, occasion may arise for the appointment of a Receiver 
or the demand of security from the judgment-debtors. With 
these observations, we allow the appeal, but without costs. 
A. T, M Abdpeal allowed, 
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Section 85 of tbe Transfer of Property Act imports an obligation upon the 
mortgagee plaintiff to bring on the record interested persons, of whose existence 
he has notice, The section does not lay down what consequences are to flow 
from the breach of this statutory obligation. 

If a person interested in the mortgage security or in the right of redemption, 
has not been joined as a party to the mortgage suit, the decree and sale in 
execution do not destroy his right of redemption, and he is entitled to exercise 
it in any proceeding properly framed for the purpose, or set it up in defence 
whenever his title is sought to be ignored or assailed, 

The Transfer of Property Act does not purport to be a complete Code and 


a recourse to the first principles of jurisprudence may occasionally be useful 


in the administration of law as contained in an Indian Code, however carefully 
it may have been drawn up. One of these fundamental principles which 
regulate the administration of justice is that no one is to be condemned, 
punished or to be deprived of his property in any judicial proceeding unless 
he had an opportunity of being heard. 

The law has not always been developed on logical lines, What has to be 
steadily kept in view is not logical precision, but substantial justice in the 
determination of controversies, 

A mortgagor executed several mortgages on distinct shares of the same 
property, which were entitled to co-ordinate rank ; he then created another 
mortgage, without specifying the prior security to which it was subordinate : 

Held, that the last mortgagee was entitled to be treated as subordinate to 
the lightest incumbrance, 

Principle of partial redemption explained. 

Appeals by the Defendant. 

Suits to enforce mortgage securities, 

The material facts and arguments appear from the judgment, 

Dr. Rash Behary Ghose and Babus Umakali Mukerji and 
Chandra Sekhar Banerji for the Appellant. 

Babus Dwarka Nath Chuckerbutty and Soroshi Churn Mitter 
for the Respondents. GA V 


The judgment of the Court was delivered by 


Mookerjee J.—These four appeals are directed against the 
decrees in as many suits to enforce mortgage securities held by 
the plaintiffs respondents. The history of the transactions upon 
which these litigations are based, is somewhat complicated, but 
may be briefly set out for the purpose of the decision of the 
questions of law raised before us. The first two defendants, who 
are brothers, were owners of a separated share of estate No. 6499 
on the Revenue Roll of the Collector of Muzafferpore. They 
may be described as the mortgagors, though all the mortgages 
were not executed by the two brothers jointly ; but it has been 
found that whether executed by one or both, they were binding 
equally on the two brothers. The mortgagors were owners 
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-tothe externt of three annas, three cowries and one kranit share. 


Out of this share, they mortgaged to Gena Lal Jha and others, 
plaintiffs in one of the suits before us, an one anna share on the 
11th September, 1893. On the same date, they executed three 


i other mortgages, each of which covered a five gundas share, in 
. favour of the plaintiffs in each of the three other suits. The 
. plaintiffs claim rank as simultaneous mortgagees as amongst 


themselves, and seek to enforce their securities. They have 


‘joined as defendants, the mortgagors as also other persons who 


had previously taken mortgages of shares in the same property 
from the mortgagors. The suits were defended principally by 
the representative of the holder of the earliest mortgage, and he 
is the appellant before this Court in all these appeals. The 
prior securities were as follows : 

(A) 22nd July, 1887—Mortgage of one anna ten gundas for 
Rs, 656. f 

(B) 26th October, 1888—Mortgage of one anna for Rs. 2,094. 

(C) zoth November, 1890—Mortgage of ten gundas for 
Rs. 3,700. 

(D) 14th December, 1891—Mortgage of five gundas for 
Rs. 2,000. 

It will be observed that the share covered by the mortgages 
A, B and C make up only 3 annas, which is less than the share 
owned by the mortgagors ; consequently, mortgages A, B and C 
‘may be treated as independent of each other, none subordinate 
to any other. In so far as mortgage D is concerned, it is 
independent of the others to the extent of 3 cowries, 1 krant share, 
that is, approximately a three-fourth gunda share ; as regards 
the balance, four and one-fourth gunda share, mortgage D must 
be deemed subordinate to one or more of the prior mortgages A, 
Band C. Inasmuch as there was no specification at the time 
of the execution of the mortgage D as to the security to which 
it should be deemed subordinate, the holder of D is at. liberty 
to make his choice, and to treat himself as second mortgagee of 


-the share least encumbered. Now ‘it is manifest that the one 


anna ten gundas share covered by -mortgage A was least 
encumbered when mortgage D was granted. Therefore, we may 
take it that the holder of mortgage D is first mortgagee in 
‘respect of a three-fourth gunda share, and second mortgagee 
under A in respect of four and one-fourth gundas share. We 
now come to the mortgages of the plaintiffs, all executed on the 
yith September, 1893, and covering in the aggregate, one anna 


4 


Vor. XIV.] ; HIGH COURT. 


1§ gundas share. It is obvious that the position of none- of the 
plaintiffs can be higher than that of second mortgagees under 
A, B and: C. Now mortgage C was obviously the heaviest 
incumbrance upon a ten gundas share. As regards mortgage B, 
the burden was about one-fourth in proportion to that created 
by C, whereas mortgage A created the lightest incumbrance. In 
fact, if we reduce the burden of the mortgages A, B and C to a 
common standard of measurement, namely, the sum charged 
upon a ten gundas share, the proportionate burdens are found 
to be as follows: A= 219. B= 1,047. C= 3,700. The 
plaintiffs are therefore entitled to be treated as second mortgagees 
under A as far as practicable, and for the remainder, second 
mortgagees under B. Now we have allowed D to be treated as 
second mortgagee under A to the extent of a four and one- 
fourth gundas share. The plaintiffs are, therefore, entitled to be 
treated as second mortgagees under A for one anna and five three- 
fourth gundas share (the difference between the one anna ten 
gundas share covered by A and the four and one-fourth gundas 
share in respect of which D is second mortgagee under A). The 
plaintiffs consequently become second mortgagees to the extent 
of nine one-fourth gundas share under B. It has been suggested, 
however, by the plaintiffs that they may well be treated in respect 
of this nine one-fourth gundas share as subordinate to either 
B or C at their choice ; this may be allowed, and plaintiffs may 
well have liberty to treat themselves as second mortgagees for 
this nine one-fourth gundas share under either B or C or under 
both B and C at their choice. After this determination of the 
relative situations of the parties, we have to go back to the 
previous history of the mortgage transactions A, B, C, D. 
Mortgagee A obtained a decree on his mortgage on the znd March, 
1900, and purchased the share mortgaged to hini at the execution 
sale held on the 18th September, 1901 ; it is necessary to add at 
this stage that the plaintiffs, the mortgagees of 1893, were not 
parties to the suit or to the execution proceedings. Mortgagee B 
obtained a decree on the 6th October, 1898 on the foot of his 
security and purchased at the execution saleon the 18th May, 
1902. Mortgagee C obtained a decree on the 30th November, 1906, 
and an appeal against that decree by mortgagee A was dismissed 
by this Court on the 20th July last. Mortgagee D obtained 
a decree on the sth June, 1902, and purchased at the execution 
sale on the 5th April, 1903. We are informed that the plaintiffs 
were parties to the suits by mortgagees B and D, but did not 
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CIVIL. avail themselves of the opportunity to redeem afforded by the 
1911, decrees. This obviously cannot prejudice their position in 


so faras they are subordinate to mortgage A. As already 

v. explained, they need not be deemed as subordinate to B at all; 
Gena Lal Jha. : 

g they may treat themselves as subordinate to C to the extent of 
Mookerjee, J. a nine and one-fourth gundas share, and exercise their right of 

~ ‘ redemption in relation to the decree obtained by mortgagee C. 
They are in no way subordinate to D, because it is not necessary 
to relegate them to the position of third mortgagees, as they would 
be, if placed under D, and D under A. The substantial ques- 
tions, therefore, in controversy between the appellant, the 
representative of mortgagee A, on the one hand, and the plaintiffs 
respondents on the other, are two, namely, first, whether the 
plaintiffs are entitled at all to redeem the appellant, and, secondly, 
if so, in respect of what share. 

In so far as the first of these questions is concerned, it has 
been argued by the learned vakil for the appellant that under 
section 85 of the Transfer of Property Act, the plaintiff in a 
mortgage suit is bound to join all persons having an interest 
in the property comprised in the mortgage sought to be enforced, 
provided that he has notice of such interest ; that if the plaintiff 
omits to join any such person as a party because he has no 
notice of his interest, the decree is nevertheless a good decree, 
and that if such decree is executed, the sale extinguishes the 
interest of the person left out, though he is no party to the suit 
and the execution proceedings. In support of this extraordinary 
proposition, reliance has been placed upon the cases of Namdar 
Chaudhury v: Karam Raji (1), Matadin v. Kazim Husain (2), 
Bhawant Prasad v. Kallu (3), Ghulam Kadir v. Mustakim 
Khan (4), Nathu Singh v. Gumani Singh (5) Ram Nath Rat v. 
Lachman Rat (6), Hari Ram v. Bishanath Singh (7), Debi 
Singh v. Fia Ram (8), Ram Prasad v. Man Mohan (9), Suraj 
Prosad v. Golab Chand (10), Ramasamayyan v. Virasami (11), 
and Tatyarao v. Puitappa (12). The substance of the contention 
of the appellant is that if the plaintiff in a mortgage suit has no 
notice of a puisne encumbrancer and does not bring him before 


Bunsee: Das 


the Court, the rights of the puisne encumbrancer are extinguished 
by a sale under the mortgage decree, precisely in the same 


(1) (1891) 1. L. R. 13 All. 316, (7) (1900) I. L. R. 22 All. 408, 
(2) (1891) I. L. R, 18 All 432 (495). (8) (1902) I. L. R, 25 All. 214. 
(3) (1895) I. L. R. 17 All. 537. (9) (1908) I. L B. 30 All. 256 
(4) (1895) I. L. R. 18 All. 109, 10) (1901) I. L. R. 28 Calc. 517. 
(5) (1896) I. L. R. 18 All. 320. (11) (1898) I. L R. 21 Mad. 222. 
(6) (1899) I. L. R. 21 All. 193. (12) (1910) 12 Bom, L, R, 940. 


Von. XIV.) HIGH coURT, 


manner, as if he had been made a party. This position is so 
plainly opposed to fundamental principles that, but for the 
earnestness and elaboration with which it has been sought to be 
maintained, the Court would not hesitate in the remotest degree 
to overrule it as entirely untenable. 

In the first place, the cases relied upon are not directly in 
point ; they affirm the principle that where a mortgagee plaintiff 
has, with notice of the existence of the right of a person 
interested in the equity of redemption, omitted to join him as 
a party defendant, notwithstanding a decree, sale and purchase, 
otherwise regular, the person omitted is entitled to exercise 
his right of redemption. The cases do not lay down the converse 
proposition that if the.mortgagee has no notice of the existence 
of the right of the person’so situated, his right of redemption 
is extinguished by proceedings to which he has not been made 
a party. So far as we have been able to trace, there is one 
isolated sentence in one of these cases, Ramasamanyyan v, 
Virasami (1), and some odzter dicta in another case to which 
our attention was not called on behalf of the appellant, Ramtaran 
Goswami v. Rameswar Malia (2), which may at first sight seem 
to lend some colour of support to the contention of the appellant. 
In the former of these cases, however, the expression of opinion 
is put in a very qualified manner, and read with the remainder 
of the judgment, caunot be treated as an adjudication on the 
point. In the latter case, the person left out might be deemed 
to have been sufficiently represented by the parties to the suit, 
At any rate, if the learned Judges intended to decide that 
a person, not a party to a mortgage suit, and not represented by 
any of the parties on the record, can bë affected by the result 
of the litigation, we are not prepared to accept that view as 
a correct exposition of the law. The cases which were then 
relied upon at the bar in possible support of this position, 
Ram Nath v. Lachman (3), Suraj Prosad v. Golab Chand (4), 
and Shivram v. Genu (5), do not furnish any direct authority 
on this point. On the other hand, the decision in Ranga- 
samy v, Komarammal (6) is a direct authority against the 
appellant, and the case of Sankama v. Virupakshapa (7), though 
not decided with reference to the terms of section 85 of the 
Transfer of Property Act, points to the same conclusion. 


(1) (1898) T. L. R, 21 Mad. 292 (225). (4) (1901) 1. L. R. 28 Gale. 517. 
(2) (1907) 11 ©. W. N. 1078, (5) (1882) I. L. R. 6 Bom, 513. 
(8) (1899) I: L R. 21 All. 193. (6) (1902) T. L. R. 26 Mad. 484. 
: (7) (1888) I, L, R. 7 Bom. 146. 
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In the second place, the construction of the proviso to 
section 8s suggested on behalf of the appellant, is not by any 
means obvious from the language used by the Legislature. 
The section imposes an obligation upon the mortgagee plaintiff 
to bring on the record interested persons of whose existence he 
has notice. The section does not lay down what consequences are 
to flow from the breach of this statutory obligation ; it undoubt- 
edly does not lay down what is to happen if the mortgagee 
does not bring on the record an interested person because he is not 
aware of his existence. We must decline to accept the conclusion, 
sought to be drawn by a logical process, that in the latter case, the 
Legislature intended to take away the rights of a person"who had 
no opportunity to be heard. In this connection, our attention has 
been drawn to O. 34, R. 1 of the Code of Civil Procedure, 1908, 
which replaces section 85 of the Transfer of Property Act. 
It has been pointed out that the proviso to section 85 has 


. not been reproduced, and the suggestion has been made that 


the Legislature intended to make an alteration in the law and 
to remove -a hardship previously imposed upon parties left out 
of a mortgage suit. It is not necessary for us to speculate about 
the reasons for the omission of the proviso ; the reason might 
well have been that the proviso was superfluous. A mortgagee 
cannot very well be required to do what is impossible, namely, 
to join a person as a party of whose existence he is not aware. 
We hold, therefore, that the suggested interpretation does not 
necessarily follow from the language of section 85. 

In the third place, we- cannot overlook the fact that the 
Transfer of Property Act does not purport to be a complete Code, 
and arecourse to the first principles of jurisprudence may occasion- 
ally be useful in the administration of the law as contained in even 
an Indian Code, however carefully it may have been drawn up. 
One of these fundamental principles which regulate the adminis- 
tration of justice in our Courts is that no one is to be con- 
demned, punished or to be deprived of his property in any 
judicial proceeding unless he had an: opportunity of being 
heard. No good reason has been assigned in support of the 
view that the Legislature- may have intended to abrogate this 
principle in the case of mortgage suits. That the gravest 
injustice might result if we were to accept the contention of the 
appellant, is manifest from the circumstances of this case. The 
appellant left out the plaintiffs from his mortgage suit, and 
managed to seize in execution a property of considerable value, 


Vor. XIV.] - HIGH COURT. 


in which the latter were interested as junior mortgagees, for a 
merely nominal sum. He now puts forward as an excuse that 
he was ignorant of the existence of subsequent mortgages, 
though it cannot be disputed that if he had enquired at the 
registration office before he brought the suit, he might easily 
have ascertained the true state of the title. He now pretends 
that because he was ignorant of the transfer of the equity of 
redemption to the plaintiffs, the title of the latter has been 
extinguished for his benefit. On no conceivable principle of 
law can this position be maintained. Our- attention has, 
however, been sought to be invited to the law on the subject 
as it stood before the Transfer of Property Act was passed, 
and it has been suggested that under that law puisne encum- 
brancers could be prejudiced by the result of mortgage suits 
brought behind their back at the instance of prior encumbrancers. 
Tne history of the law on this subject will be found elaborately 
set out in the judgment of the Allahabad High Court in 
Matadin v. Kazim Husain (1). Reference has also been made 
to the cases of Proladh Misser v. Oodit Narain (2) and Brojo 
‘Kishore v. Mahomed Suleim (3). In our opinion, no useful 
purpose would be achieved by a review of the law on the 
subject as it stood before 1882; that law can be ascertained 
only from judicial decisions some of which at any rate are by 
no means: easy to reconcile. We need only say that in so 
far as the two cases mentioned are concerned, the first does 
not assist usin the solution of the present question. The 
second discusses the position of a puisne encumbrancer who 
has taken his security with notice and in contravention of a 
covenant against alienation by the mortgagor in a prior security 
executed by him. It is unnecessary for us to consider whether 
the actual decision in the case may be supported. But it may 
be observed that the view taken by the learnéd Judges is in 
agreement with the doctrine recognised in Louisiana that if there 
is an agreement in a mortgage that’the mortgagor would not 
alienate the equity of redemption, an alienation in contraven- 
tion thereof’is so far void, as against the mortgagee, that the 
latter can carry on his execution proceedings of seizure and 
sale without making the purchaser a party or taking any notice 


of a change of ownership. Chamaru Sahu v. Sona Koer (4). 


We are not now called upon to consider, however, whether 


* 41) (1891) L L. R. 18 All, 432 498); (3) (1868) 10 W. R. 161. 
(2) (1868) 10 W B., 291. (4) (1911) 14 0, L. J. 808 09). 
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this peculiar doctrine, derived from Roman Law through Spanish 
sources, should be imported into this country. We need only 
hold that under section 85 of the Transfer of Property Act, the 
right of redemption of a person left out from a mortgage suit, 
merely because the plaintiff is not aware of the existence of his 
rights, is not affected by the result of that suit, 

In the fourth place, the interpretation we put upon section 85 
leads to a result entirely in harmony with the rule recognised 
as equitable by the law of England. If the plaintiff obtains his 
judgment without having received notice of a subsequent 
incumbrancer, it will not affect the right of redemption of the 
latter, but will bind him as to the accounts, if taken bona fide ,.. 
the accounts also, however, may be re-opened, if fraud or 
collusion is proved: Cockes v. Sherman (1), Lomax v. Hyde (2), 
Godfrey v. Chadwell (3), Morret v. Westerne (4): Greswold v. 
Marsham (5), Needler v. Deeble (6) and Bishop of Winchester v, 
Beavor (7). Fisher on Mortgage, (1910), section 1672, Coote on 
Mortgage, Vol. II, 1032. The learned vakil for the appellant 
has characterised the English rule as illogical, but it must be 
remembered that law has not always been developed on logical 
lines. After all, what has to be steadily kept in view is not 
logical precision, but substantial justice, in the determination 
of controversies. It may further be added that the English rule 
has also been adopted in this country: see Ganga Das. v. 
Fogendra Nath (8), Gurdeo v. Chandrikah (9), Fugdeo v. 
Habibullah (10) and Debendra Nath v. Abdul Samed (11), which 
accord with the decision of the Judicial Committee in Kedar 
Lal v. Bishen Pershad (12). The Madras High Court, indeed, 
has gone farther, and held that the person left out is not affected 
by the decree, and can redeem only on the foot of the mortgage 
and not of the mortgage decree. 7) henappa v. Marimuthu (13). 
We are, therefore, not prepared to accept the contention that 
whether a person, who is interested in the result of a mortgage 
suit and who has not been joined as a party thereto, should or 
should not lose his rights, depends upon the state of the know- 
ledge of the plaintiff. We hold that if a person interested in 
the mortgage security or in the right of redemption, has not 


(1) (1676) Freeman 13. (7) (1797) 8 Ves. 814, 

(2) (1690; 2 Vernon 185. (8) (1907) 56 L. J. 315. 

(3) (1707) 2 Vernon 601. (9) (1907) 5 0. L. J. 611(637) 
(4) 1710) 1-Vernon"663- (10) (1907) 6G. L J, 612: 
(5) (1685) 2 Ch. Oas. 170 (11) (1909; 10 ©. L. J. 150. 
(6) (1677) t-Ch Cas, 299. (12) 11908) b. R. BLT. 


311. A. 57; I. L, R, 81 Calo, 339, 
(13) (1907) I, L. R, 31 Mad. 258. ` 
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been joined as a party to the mortgage suit, the decree and sale 
in execution do not destroy his right of redemption, and he is 
entitled to exercise it in any proceeding properly framed for the 
purpose, or set it up in defence whenever his title is sought to be 
ignored or assailed. The first ground urged in support of the 
appeals consequently fails. 

The second question which calls for decision relates to the 
extent of the share in respect of which the plaintiffs are entitled 


. to redeem the appellant, who is the holder of mortgage A. The 


learned vakil for the plaintiffs respondents has contended that 
they were entitled to redeem in respect of the whole share, one 
anna ten gundas, and in support of this view, he has placed 
reliance upon the cases of Hall v. Heward (1) and Charter v. 
Watson (2). In our opinion, this contention cannot be supported. 
In the first place, as we have already pointed out, the plaintiffs 
can be treated as mortgagees subordinate to mortgage A to the 
extent of one anna five-three-fourth gundas share only. Inthe 
second place, if they are treated in respect of their nine one-fourth 
gundas share as subordinate to B and C only partially, and as 
second mortgagees under A and D, they cannot claim to redeem 
A, because they were made parties to the mortgage suit by D, 
and did not exercise their right of redemption. In the third place, 
as the mortgage A has already been enforced, the plaintiffs are 
entitled to claim redemption only in respect of the portion 
directly subordinate to A, because the indivisible character of the 
security has been destroyed. [See Surjiram v. Barhamdeo (3), 
Azmut Ali v. Fowahir (4), Surya Bıbi v. Monindra (5), Girish 
Chunder v. Furamont (6), Gangadas v. Fogendra Nath (7), 
Fugdeo v. Habibullah (8), Debendra Nath v. Abdul Samed (9), 
Lakshuman v. Madhav (10) and Munshi v. Daulat (11).] In the 
light of the principle deducible from these decisions, it is clear 
that the plaintiffs, if they wish to redeem the appellant, can 
redeem him only to the extent of an one anna five three-fourth 
gundas share. The appellant, however, has suggested that he 
may also be afforded an opportunity to redeem the plaintiffs ; 
this position he is clearly entitled to take up in his character as 
holder of a fragment of the equity of redemption. 

The result, therefore, is that these appeals must be allowed 
in part and the decrees of the Court below modified. An account 


(1) (1886) 82 Oh. D. 430. (6) (1900) 5 C. W. N. 83. 
(2) (1899) 1 Ch. 175. (7) (1997) 6 0. L. J. 315. 
(3) (1905) 2 C. L J. 202. (8) (1907) 6 0. L. J. 612. 
(4) (1870) 13 M. I. A. 404, (9; (1909) 10 C. L. J. 1510174). 
(5) (1899) 4 0. W. N, 507. (10) (1890) I. L. R. 15 Bom, 186. 


(11) (1906) I, L, R,29 All, 262, 
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OIL. will be taken in each suit of what is due to the plaintiffs at the 
191), date of this judgment. The amount due to the holder of 
Disses Das mortgage A, dated 22nd July, 1887 on the date when the sale 


took place in execution of that decree on the 18th September, 
ee 190I, has been ascertained to be Rs. 2,052-3-6, for which sum 
Mookerjee, -J. he purchased at the execution sale, The interest thereafter will 

E be set off against the profits received by the appellant out of the 
property by his possession., This amount must be treated as 
charged on one anna ten gundas share, and the proportionate 
amount chargeable on one anna five three-fourth gundas share 
is Rs. 1,762, The appellant will first be entitled to exercise his 
option to redeem the plaintiffs by payment-to them in full of the 
sums decreed in their favour in the several suits’ If the 
defendant appellant refuses to redeem the plaintiffs, the latter 
will be entitled to redeem him to the extent of one anna five 
three-fourths gundas -share upon payment of Rs. 1,762. On 
redemption, all the plaintiffs in the different suits will be jointly 
entitled to possession. If neither party redeems the other, one 
anna five three-fourths gundas share out of that now in the 
hands of the appellant will be sold by the Court. Out of the 
net sale proceeds, the appellant will be first paid Rs. 1,762 and 
costs as hereafter directed ; the plaintiffs respondents will then 
be paid the amounts decreed in their favour out of the surplus. 
If the surplus is not sufficient to meet the claim-of all the 
plaintiffs, the amount available will be paid to each set of plaintiffs 


v. 
Gena Lal Jha. 


in proportion to the share mortgaged to him (that is, in propor- ~- 


tion to one anna, five gundas, five gundas, and five gundas). 
` There will be no order as to the costs of these appeals in this 
Court. The plaintifs will, however, have their costs in the 
Court of first instance, to be added to the principal and interest 
due on their respective securities. The appellant Bunsee Das 
will similarly have his costs of the first Court added to the sum 
of Rs. 1,762 otherwise found due to him, Self-contained decrees 
will be drawn up in this Court in supersession of the decrees 
of the Court below. The cases will be remanded to the 
Subordinate Judge so that the orders of this Court may be 
carried out. The period within which either party may redeem ` 
the other will be three months—in the case of the appellant, the 
time will run from the date when the decrees are signed in this 
Court, and in the case of the plaintiffs, respondents, the time 
will run after the expiry of the period allowed to the appellant. 
ALT. M, Appeals allowed in part : cases remanded, 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


PRAN SINGH AND OTHERS CIVIL. 
v, tl, 
—~ 
JANARDAN SINGH AND OTHERS.* July i 
: Augus A 
Auction sale, setting aside of —Civil Procedure Code (Act V of 1908), O. 21, a 


Rr, 66, 90—Notice to judgment-debtor, object of —Judg ment-dedtor not 
objecting, effect of—Hour of sale, mention of, in sale proclamation— 
Material irregularity. 


Where the under-statement of value in the sale proclamation was cal- 
culated to mislead bidders, and to prevent them from offering adequate prices 
or from bidding at all, and the sale has resulted in an altogether inadequate 
Prioe, it is liable to be set aside. i 


Saadatmand Khan v. Phul Kuar (1) followed, 
Abdul Kashem v. Benode Lal (2) dissented from. 


Notice to the jadgment-debtor under Order 21, Rule 66, Sub-Rule (2) of 
the Code of Civil Procedure only enables him to put his oase before the Court, 
but if the decree-holder insists that a much smaller valuation should be 
inserted in the sale proclamation and the Court accepts his view of the mutter 
the decree-holder proceeds to the sale at his risk and its validity may be 
subsequently challenged by the judgment-debtor, 


If the judgment-debtor, with notice of the proceedings, does not object to 
the entry in the sale proclamation at that stage, a subsequent objection by 
him on the ground of inaccuracy or insufficiency of description, is not likely 
to be entertained by the Court, 


The enquiry under Order 21, Rule 66 of the Code of Civil Procedure ig 
intended to be of a summary character, . 


The validity of judicial sales, properly conducted, should be supported and 
should not be allowed to be assailed on technical grounds. At thesame time, 
the purity of judicial proceedings in connection with execution sales should be 
secured to at least a reasonable extent, 


Obiter : When a sale is adjourned under section 291 of the Code of Civil 
Procedure of 1882, it is necessary to mention the hour of sale and its non- 
specification is a material irregularity. 


Bhikari Misra v, Rani Surja Moni (3) followed. 


Appeal by the Judgment-debtors, 
Application to set aside sale. 


The material facts and arguments appear from the judgment. 


* Appeal from Original Order No. 481 of 1910, against the order of Babu 
Hridoy Nath Mozumdar, Subordinate Judge of Gaya, dated the 18th August, 1910, 


(1) (1898) L L. R. 20 All 412, L, R? 25 I, A. 146, 
: (2) (1808) 12 0. W. N. 757. (3) (1901)-6 0, W. N, 48. 
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Babus Biraj Mohon Mojumdar and Harihar Prosad Sinha 
for the Appellants. 


Dr. Rash Behary Ghosh and Babus Umakali Mukerji, Ganes 
Dutt Singh and Sheonandan Roy for the Respondents. C, A.V. 
The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against an order by 
which the Court below has dismissed an application of the 
judgment-debtor to set aside a sale of six properties in execution 
of a mortgage decree. The decree was made by this Court on 
the znd December, 1908, in affirmance of the decree of the 
original Court, dated the 29th June, 1907. The first application 
for execution was made on the 28th March, 1908, on the basis 
of the decree of the Court of first instance, even before it had been 
confirmed by this Court. That application was dismissed for 
default on the 15th September, 1908. The second application 
was presented on the 6th February, 1909. The sale was pro- 
claimed and for five of the properties the decree-holder was the 
highest bidder at the sale which took place from the 15th to the 
18th March, 1909. Before the sale could be completed, however, 
the decree-holder withdrew on the ground recorded in the 
pid-sheet and signed by his pleader that “the decree-holder 
does not want to get the properties sold fearing irregularity.” 
The execution proceeding consequently fell through. On the 
gist September, 1909, the decree-holder made the third appli- 
cation for execution, ,In the course of the proceedings so 
instituted, the Subordinate Judge, on the 1rth October, 1909, 
determined the upset values of the six properties under 
Order 21, Rule 66, Sub-rule 2 (e), of the Code of 1908. The 
judgment-debtors were represented at this summary enquiry and 
protested against the values suggested by the decree-holder as too 


low ; in fact, they were in some cases lower than the prices offered 


by the decree-holder himself at the sale held in March, 1909. 
The objection of the judgment-debtors was, however, not heded, 
and the sale-proclamation was ordered to issue with the statement 
of values as suggested by the decree-holder on the basis of the 
Road Cess Returns. An appeal to this Court against that order 
was dismissed on the 13th December, 1909. The sale took place 
on the 21st and 22nd February, 1910. The decree-holder was 
granted leave to bid at.the sale “on fair price.” At the sale, 
the -decree-holder offered bids through his pleader, and. his 
principal contestant was one Ram Charan Bajpai. In the case of 
the first property, the pleader for the decree-holder does not 
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appear to have offered any bid, and the contest was limited to 
Ram Charan and four other persons. In the case of the fourth 
property, one Dilkeswar Singh appears to have offered two bids 
at an early stage, but he retired from the contest later on. On the 
face of the papers, therefore, excepting the case of the first 
property, the contest was between the decree-holder and Ram 
Charan. Ram Charan succeeded in purchasing all the properties, 
and on the 25th February, 1910, his bids were accepted and the 
payment of the balance of the purchase money sanctioned. On 
the 8th March, 1910, however, Ram Charan appeared and stated 
that he had made the purchase for one Askaran Baid who also 
appeared and prayed for leave to deposit the balance of the 
purchase money. The application was granted, and certificate of 
sale was directed to be delivered to Askaran Baid. On the 
21st March, 1910, the judgment-debtors applied to have the sale 
set aside under Rule 90o of Order 21 of the Code of 1908, 
Various objections were taken to the validity of the sale, the 
substance of which was that the decree-holder had himself 
- purchased the properties exam for a grossly inadequate price, 
and with a view to enable him to do so, had committed fraud 


and various irregularities, One of the irregularities mentioned. 


was that the decree-holder had deliberately undervalued the 
properties for the purposes of the execution sale; another was 
that the sale proclamation had not been duly served, and a third 
objection was that the sale had been irregularly adjourned 
without specification of the hour at which the sale was to take 
place. The Subordinate Judge, on the 18th August, 1910, 
overruled all the objections urged before him and confirmed the 
sale. The present appeal was lodged by the judgment-debtors 
on the 21st September, 1910, and has been contested by the 
decree-holder who has on the 4th November, 1910, taken a 
conveyance from Askaran Baid; the conveyance states, we are 
informed, that the consideration is Rs. 1,500 in excess of the 
price paid at the sale.. On behalf of the appellants, the validity 
of the sale has been impeached on several grounds, of ‘which 
two may be considered as specially important, namely, fs?, that 
the properties were deliberately undervalued by the decree-holder 
for the purposes of the sale proclamation, that he himself has 
thereby succeeded in purchasing the ‘properties for a grossly 
inadequate sum, and that he misled the Court by setting up a 
fictitious bidder to indicate that there was a keen contest and-the 
purchase was made by a stranger, whereas there was as a matter of 
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OIVIL. fact, no contest at all, and the properties were taken by the 
1911, decree-holder in the name of the fictitious bidder; and secondly, 
Pran Singh that the adjournment of the sale on the 21st February, without 


specification of the hour at which the sale was to take place the 
ene next day, was a material irregularity calculated to mislead 
Mooherjee J. intending bidders. 


CA 
Janardan Singh. 


In so far as the first of these contentions is concerned, there 
can, in our opinion, be no room for doubt that the decree-holder 
was the real purchaser at the execution sale impeached by the 
judgment-debtors. Itis not disputed that Ram Charan Bajpai, 
who was present at the sale, successfully offered the bids and 
deposited the earnest money, was not the real purchaser ; that is 
the common case of both the parties ; who then was the real pur- 
chaser? The decree-holder asseris that it was Askaran Baid, who 
purchased the properties and paid for them, The judgment- 
debtors assert, on the other hand, that he is quite as much a 
shadow as Ram Charan Bajpai, and that both are persons set up 
by the decree-holder to enable him to seize properties of con- 
siderable value at the smallest possible price. This Askaran Baid - 
has not taken the remotest interest in the present proceedings, 
and has made no endeavour to sustain the validity of the sale; 
though he was a party to the proceedings, and though the 
judgment-debtors repeatedly asserted that he was not the real 
purchaser, he has not even come forward to pledge his oath in 
support of the allegation that he was the person beneficially 
interested. Nor has any plausible explanation been attempted 
as to why Askaran Baid, who hadon the 22nd February, 1910, 
purchased the properties for one lac, six hundred rupees after an 
apparently keen. contest with the decree-holder, should on 
the 4th November, 1910, transfer the properties to the 
decree-holder for a nominal profit of Rs. 1,500. This sum 
would not cover even a small fraction of interest on the purchase 
money forthe interval at the current rate, whether that rate 
be taken to be twelve per cent. or six per cent. per annum, In 
our opinion, the surrounding circumstances are conclusive that 
it is the decree-holder who was the real purchaser at the 
execution sale, and this aspect of the matter has indeed not 
been: seriously controverted in this Court. The position is 
materially strengthened, when we examine the antecedent 
proceedings. In the second execution proceedings, as we have- 
already stated, the decree-holder had openly offered the highest 
bid in the case of each of the five properties sold on that 
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occasion. We tabulate below the values mentioned by the decree- Ci Ess 
holder in the sale proclamation then issued, and the bids offered 1911, 
by him at the sale. (The properties are numbered as in the ee 


Pran Singh 
resent proceeding). v. 
p p 8) Janardan Singh. 





Mookerjee, J. 


No, Value in sale proclamation. Bid of decree-holder, an 
1 7,000 7,000 
2 25,000 a 29,100 
3 5,000 -82,100 
4, 8.50) 32,100 
5 8,000 17,060 





The bidder who principally entered into a contest with the 
decree-holder on that occasion, was one Dilkeswar Singh, who 
is said to be a relation of one of the judgment-debtors. On 
behalf of the respondents, it has been suggested in this Court 
that the decree-holder withdrew his bids when he discovered 
that Dilkeswar was a puffer set up by the judgment-debtors, 
There is no foundation whatever for this suggestion. In the 
first place, the ground then assigned by the decree-holder for not 
adhering to his bids in that proceeding was that he was afraid 
of irregularity. The suggestion now made that he had beer 
misled by Dilkeswar is clearly an afterthought. In the second 
place, the decree-holder does not come into Court to pledge his 
oath in support of the theory he now sets up. In the third 
- place, the theory itself is futile and will not bear examination 
fora moment. The decree-holder was not a stranger to the 
properties ; he had accepted them as security for the money 
advanced by him, and when he did so, he may be assumed, like 
any reasonably prudent man, to have made an estimate of their 
value. He had deliberately caused to be inserted in the sale 
proclamation what, he thought, was the proper value of the 
properties, We are, therefore, not prepared to adopt the 
suggestion now made, but not supported by any evidence, that, 
because the decree-holder imagined Dilkeswar Singh to bea real 
bidder, he indiscreetly offered bids to the extent of Rs. 32,100, 
Rs. 32,100 and Rs. 17,000 for properties valued by himself 
in the sale proclamation at Rs. 5,000, Rs. 8,500, and Rs, 8,000, 
respectively. In our opinion, the bids offered by the decree- 
holder at the sale held from the 15th to the 18th March, 1909, 
furnish strong evidence as against him as to the minimum value 
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CIVIL, of the properties, and the presumption is not rebutted by an 
1911, idle explanation, not even remotely suggested at the time but 
— 


invented subsequently. - The learned vakil for the appellants has 
suggested a possible explanation as to why the decree-holder 
withdrew from the bids before their acceptance. It is not 
Mookerjee, J» necessary for us to speculate as to his real motives, but the theory 

looks plausible that, if Dilkeswar had no money for purchase of. 
the properties, and if the decree-holder discovered it before the 
acceptance of his bids, he-may have repented that he had 
offered such high bids and have at once decided to withdraw, 
with a view to take his chance and capture the properties on 
more favourable terms on a future occasion. But, as we have 
said, it is needless to find out the true motive which guided the 
conduct of the decree-holder on that occasion, The fact 
remains that he deliberately offered to take the properties at 
certain prices, and that the explanation he has now suggested 
with a view to nullify the effect of this evidence, is wholly 
inadequate. 


Pran Singh 


V 
Janardan Singh, 





We shall now proceed to examine the conduct of the decree- 
holder in the present proceedings, which have been rendered 
necessary by the withdrawal of his bids on the former occasion. 
Inspite of the protest of the judgment-debtors, he insists upon 
the insertion of certain figures in the sale proclamation, as 
representing the value of the several properties. These sums 
are calculated on the basis of the assets in the Road Cess Returns, 
on which much reliance is placed, because the judgment-debtors . 
admit that the Cess Returns were filed on behalf of some amongst 
themselves or their predecessors, That the Road Cess Returns 
are not always a reliable guide in such matters, is well known; 
that they have proved very misleading in the present case, is 
beyond dispute. The decree-holder, who relied upon the Cess 
Returns, has himself offered much higher values than those 
deducible from the figures in the Road Cess Returns. The 
truth is that the enquiry into the question of value before the 
Subordinate Judge was of a very summary character, and he too 
readily accepted the explanation offered by the decree-holder 
with a view to minimise the effect of the evidence of his previous 
bids. We tabulate below the values of the several properties 
as fixed by the Court at the instance of the decree-holder, and 
the bids as offered by the decree-holder himself through his 
benamdars Ram Charan Bajpai or Askaran Baid. 
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No. | Value in sale proclamation. Price at the sale, 
1 7,000 2,700 
2 25.000 27,500 
3 8,000 i 20,100 
4 17,060 29,500 
5 4,000 4,700 
6 18,000 16,100 


i 


The net result is that the five properties, for which the ` 


decree-holder, on the 15th March, 1909, offered one lac, seventeen 
thousand, three hundred rupees, are valued as his instance by 
the Court at Rs. 70,000 and are purchased by him Jdenamz, on 
the 22nd February, 1910, for Rs. 95,900. The case of the third 
property is remarkable. In 1909, it is valued by the decree- 
holder in the sale proclamation at Rs. 5,000. He offers a bid for 
Rs. 32,100. In 1910, he gets the Court to value it for the sale 
proclamation at Rs. 8,000, and in ‘the sale which follows, 
purchases it for Rs. 20,100. The case of the fourth property is 
only a little less striking. In the sale proclamation of 1909, it is 
valued at Rs. 8,500, though the decree-holder is able to offer a 
bid of Rs. 32,100. For the sale proclamation of 1910, he success- 
fully insists that it should be valued at only Rs. 17,000. At the 
sale which follows, he purchases it benam7 for Rs. 29,500. In the 
case of two other properties, the second and sixth, there is 
similar divergence, but not of an equally pronounced character. 
As regards the first property, it is to be observed that it was 
valued for the purposes of the sale proclamation at Rs. 7,000 
both in 1909 andin 1910. But, while on the former occasion 
the decree-holder offered a bid of Rs. 7,000, on the present 
occasion, he acquires it exami for Rs. 2,700. Upon a careful 
scrutiny of the proceedings, two facts, therefore, emerge as firmly 
established, namely, frst, that the value of the properties in the 
sale proclamation has been grossly and deliberately under-stated 
by the decree-holder, and secondly, that he has set up a fictitious 
bidder to create the impression that the several properties have 
been knocked down to a stranger to the proceedings after a keen 
contest in which he has been defeated ; the truth is that all this 
is a blind, elaborately devised and successfully carried out ; except 
in the case of the first property, the history of the antecedents 
of the bidders whereof is not known, in every other instance, the 
decree-holder himself has purchased the property without any 
contest, and for such sum as he has chosen to offer ; the sum, 
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in five instances, has been less than what he had offered on the 
previous occasion ; in two of the instances, the price paid is remark- 
ably inadequate in comparison with the price previously offered. 
The question now arises whether the decree-holder is entitled to 
invite the Court to confirm the sale under these circumstances. 
In so far as the under-valuation of the properties is concerned, 
reliance has been placed by the appellants upon the decision of 
their Lordships of the Judicial Committee in Saadatmand Khan v. 
Phool Koer (1) in support of the proposition that as the under- 
statement was calculated to mislead bidders, and to prevent 
them from offering adequate prices or from bidding at all, and 
as the sale has resulted in an altogether inadequate price, it is 
liable to be set aside. The soundness of this contention cannot 
be disputed, though it may be conceded that the case mentioned 
on behalf of the respondents, Abdul Kashem v. Benode Lal 
Dhone (2), appears to have overlooked the decision of the 
Judicial Committee, which was probably not brought to the 
notice of the learned Judges ; it may be added that this Court 
has on more than one occasion, refused to follow the latter case 
as inconsistent with the exposition of the law on the subject by 
the Judicial Committee. Shzbadurga v. Raj Mohan (3) and 
Rudranund v. Pirthi Chand (4). On behalf of the respondents, 
it has, however, been contended, that the principle of he 
decision in Saadatmand Khan v. Phool Koer (1), can no longer be 
treated as good law, because, under Order 21, Rule 66, Sub- 
rule (2) of the Code of 1908, the judgment-debtor is entitled to 
notice before the sale proclamation is drawn up. In our opinion, 
there is no substance in this contention. Notice to the 
judgment-debtor only enables him to put his case before the 
Court, but if, as here, the decree-holder insists that a much 
smaller valuation should be inserted in the sale proclamation 
than what is alleged by the judgment-debtor, and the. Court 
accepts his view of the matter, the decree-holder proceeds to the 
sale at his own risk. The learned vakil for the respondents 
warmly repudiated the position that the entry of the valuation 
in the sale proclamation can, in any way, conclude the judgment- 
debtor in proceedings for reversal of the sale under Order 21I, 
Rule 96. The enquiry under Rule 66 is intended to be of the 
most summary character, and may possibly be -described as “Fa 
matter of administration ” in the words of Lord Macnaghten in 


(1) (1898) L. R. 25 I. A, 146, I L. R., 20 All. 412, 
(2) (1908) 12 0. W. N. 767. £8) 11910) 15 ©. W. N, 577, 
(4) (1911) 14 C, L, J, 346, 
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Ko Tho v. Ma Huin (1); the order of the Subordinate Judge is 
also not liable to be reviewed on appeal. Deokt Nandan v. 
Bansi Singh (2). The true view of the matter is that, under the 
new Code, the judgment-debtor has notice of the proceeding ; he 
has opportunity to take exception tothe statements proposed to 
be entered in the sale proclamation, but if his objection as to 
under-valuation is not heeded by the decree-holder, the latter 
proceeds with execution, with full knowledge that if he purchases 
the properties for a small amount, the validity of the sale is sure 
to be challenged by the judgment-debtor. No doubt if the 
judgment-debtor, with notice of the proceedings, does not object 
to the entries in the sale proclamation at that stage, a subsequent 
objection by him on the ground of inaccuracy or insufficiency 
of description, is not likely to be entertained by the Court. 
As Sir Richard Couch observed in <Avunachellam v. Aruna- 
chellam (3), it would be very difficult to conduct proceedings in 
execution by attachment and sale of property, if the judgment- 
debtor could lie by and afterwards take advantage of misdescrip- 
tion which he knew well, but of which the decree-holder might 
be perfectly ignorant ; he cannot, with notice, allow the sale to 
proceed without objection and then come forward and say that 
the whole proceedings were vitiated. Olpherts v. Mahabir 
Pershad (4). This doctrine has obviously no application to a 
case of this description. The judgment-debtors did not lie by ; 
they have strenuously protested throughout that their properties, 
which they were willing should be sold for a proper price, were 
deliberately undervalued, aud that such under-statement of value 
was likely to prejudice them seriously. Their objection has been 
disregarded ; the decree-holder with full knowledge of the 
objection, has purchased the properties for prices smaller than 
those he had himself previously offered. Here, at any rate, we 
are not concerned with the position of a stranger to the proceed- 
ings who has dona fide purchased for value the properties exposed 
for sale. In our opinion, the proceedings show conclusively that 
the decree-holder has deliberately understated the values of the 
properties in the sale proclamation, and that substantial injury 
has been caused to the judgment-debtors by this material 
irregularity, whether we accept as the true values of the 
properties the sums previously offered by the decree-holder 
himself or the much higher figures suggested and sought to be 


(1) (1911) l4 C. L J. 241. (2) (1911) 14 O. L, J. 35. 
(3) (1888) L. R. 15 1. A. 171, 1. L. R. 12 Mad. 19, 
(4) (1882; L. B. 10 I. A. 26, 


549 


CIVIL, 
1911. 
— 
Pran Singh 
č. 
Janardan Singh. 


Mookerjee, J. 


550 THE CALCUTTA LAW JOURNAL. (Vor. XIV, 


OIVIL, proved on behalf of the judgment-debtors. That this result has 
1911. been achieved by the decree-holder, not by accident, but by 
Pran Singh measures carefully pre-concerted becomes manifest when we 
v. examine the bearing of the second conclusion of fact mentioned 
Janardan. Singhi above. 
Mookerjee, J. We have found that the decree-holder was the real pur- 


— 


chaser at the sale, and that Ram Charan Bajpai and Askaran 
Baid were persons introduced by him to give the sale the 
appearance of a sale to a stranger after severe contest with the 
decree-holder. In truth, there was no competition. The object 
of the device is self-evident. The decree-holder was taking out 
execution for a very large sum, nearly one lac of rupees. He 
had valued the properties for the purposes of the sale proclama- 
tion at only Rs. 74,000. The judgment-debtors had protested 
against this valuation, and had asserted that the value was over 
two lacs and seventy-five thousand rupees. If ata sale, held 
under these circumstances, of properties of considerable value, 
there were no bidders present, and the decree-holder attempted 
to purchase the properties without any competition, suspicion 
would at once be aroused, and the Court might very well direct 
the issue of a fresh sale proclamation to make sure that the sale was 
duly proclaimed and possible bidders afforded an opportunity to 
bid at the sale. Recourse to the device of an apparently keen 
competition consequently became necessary. With respect to 
the fourth property, for instance, the record shows that Ram 
Charan Bajpai is supposed to have offered at least twenty 
successive bids against the decree-holder before the property 
was knocked down to him ; we now know that this contest was all 
a fiction, and that Ram Charan Bajpai was no other than a 
representative of the decree-holder himself. It is plain that 
these fictitious bids, by the interposition of a benamdar, were 
intended to create the impression that there was a contested 
sale to a stranger; the device was successful and effectively 
misled the Court. Nanda Kumar Saha v. Gobinda Mohan Das (1). 
We feel no doubt whatever that a sale held under such circum- 
stances ought not to be maintained. It may be conceded that 
it is of the utmost importance that the validity of judicial ‘sales, 
properly conducted, should be supported and should not be 
allowed to be assailed on technical grounds; at the same time 
it is of at least equal importance that the purity of judicial 
proceedings in connection with execution sales should be 


(1) (1910) 18 C. L. J, 312. 
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secured to at least a reasonable extent. Itis intolerable that a 
decree-holder should be allowed, as in the case before us, to 
employ the machinery of the Court to secure for himself at a 
grossly inadequate price the properties of his judgment-debtors 
by methods which will not bear serious examination. 

In the view we take of the first ground urged before us, 
it is not necessary to examine in detail the second ground 
mentioned by the learned vakil for the appellants. We need 
only say that, as at present advised, we do not see any reason 
to question the correctness of the view adopted by Mr. Justice 
Ameer Ali in Bhikari Misra v. Rani Surja Moni (1), namely 
that when a sale is adjourned under section 291 of the Civil 
Procedure Code of 1882, it is necessary to mention the hour 
of sale, and its non-specification is a material irregularity. See 
also Surno Moyee v. Dakhina Ranjan (2), Venkata v. Zemindar 
of Karvetenagar (3). Itis mot necessary, however, to deal with 
this aspect of the case in further detail. It is also needless to 
discuss the other points taken in the memorandum of appeal 
and pressed before us, or to examine in detail the evidence as 
to the service of the sale proclamation or the actual value of the 
properties. We need only say that the evidence upon these 
points cannot be summarily rejected, and in view of the fact 
that for five of the properties at least noreal bidder was present, 
except the decree-holder himself, if it were necessary to consider 
the question of the service of the sale proclamation, the evidence 
in support of it would require very careful scrutiny. 

The result, therefore, is that this appeal must be allowed 
and the order of the Subordinate Judge set aside. The execu- 
tion proceedings will stand revived, and as soon as the records 
are received by the Court below, steps will be taken to issue 
a fresh sale proclamation, The Subordinate Judge will consider 
afresh the question of the values to be inserted in the sale 
proclamation, and he may very well act in the light of the bids 
offered at the two sales, and also of such evidence as may be 
adduced by the judgment-debtors. The Court will also carefully 
consider the entry to be made as to the amount of Government 
revenue ; there appears to have been error in this respect in the 
last sale proclamation, which might have been avoided with a 
little care ; after the sale proclamation has been settled, it will 
be served in accordance with law and the judgment-debtors will 

(1) (1901) 6 C. W. N. 48. 
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551 


OIVIL. - 


1911, 
— 


Pran Singh 


DA 
Janardan Singh. 


Mookerjee, J 


552 


CIVIL. 


1911. 
—_— 


Pran Singh 


v. 
Janardan Singh, 


Mookerjee, J. 


— 


CIVIL, 


1911, 
—— 
June, 23. 
September, 1, 7, 
1910. 
— 
July, 6, 19. 
August, 23, 


_ 


THE CALCUTTA LAW JOURNAL. [Vou XIV, 


assist the Court in effecting a proper service, so that no question 
of due publication may hereafter arise. 

The appellants are entitled to their costs both here and in 
the Court below. We assess the hearing fee in this Court at 
five gold mohurs, 


AT. M Appeal allowed. 


_ Before Mr. Fustice Brett, Mr. Fustice Mookerjee and 
Mr. Fustice Vincent. 


MAHAMMAD MEHDI HASSAN KHAN AND ANOTHER 
Y. 


SHEOSHANKAR PERSAD SINGH AND OTHERS.* 


Revenue Sale Law (Act XI of 1859), Secs, 10, 11, 58—Proprietor of undivided 
interest of specific portion of lands of the estate—“ Sharers with whom the 
Collector has opened separate account”—Land Registration Act (VII 
B.C. of 1876), Secs. 70, 7I—Civil Procedure Code (Act XIV of 1882), 
Seos. 575—Civil Procedure Code (Act V of 1908), Seo, 98 Sub-see, (2). 


Per Mookerjeo and Vincent JJ. (Brett J. contra), A proprietor, who 
is not a recorded sharer of a joint estate held in joint tenancy, within the 
meaning of section 10 of the Revenue Sale Law, nor a recorded sharer whose 
share consists of a specific portion of the land of the estate within the meaning 
of section 11, but is recorded as proprietor of an undivided interest held in 
common tenancy of a specific portion of the lands of the estate but not 
extending over the whole estate, within the meaning of section 70 of the 
Land Registration Act, is not entitled to claim the benefit of the exception 
made in section 63 of the Revenue Sale Law in favour of sharers with whom 
the Collector has under sections 10 and 11 of the Act opened separate accounts, 


Nunhov Shahee v. Ram Pershad (1) followed. 


The Qollector, when he opens a separate account under section 10 or 
section 11 of the Revenue Sale Law, performs a statutory duty ; his act must 
be in strict conformity with the legislative provisions on the subject, If the 
Collector opens a separate account in clear contravention of the provisions 
of sections 10 and 11, ın fact, if the Collector applies the provisions to cases 
to which the Legislature never intended that they should be applied, his act 
is without jurisdiction, and cannot confer upon the person who obtains a 
separate account opened under such circumstances, the statutory privilege 
created by section 53 of the Act. 

Per Mookerjee J. The expression “sharers with whom the Collector has 
opened separate account under seotions 10 and 11” in section 53 of the 
Revenue Sale Jaw means “ sharers with whom the Collector has opened separate 
accounts acting in conformity with sections 10 and 11.” 

* Appeal from Original Decree No. 542 of 1908, against the decree of 


Babu Bankim Chandra Mitter, Subordinate Judge of Chapra, dated the 
10th September 1908, 


(1) (1873) 21 W. R, 38 
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Per Mooherjee and Vincent JJ, The consequences of the opening of a 
separate account in oases of a proprietor of an undivided interest held in 
common tenancy ina specific portion of the land of the estate but not extend- 
ing over the whole estate, under sectioa 70 of the Land Registration Act, are 
assimilated to the consequences of opening a sparate account under section 10 
or section 11 of the Revenue Sale Law, only in so far as sections 13 and 14 
are concerned, that is, only in respect of the sale of the separated share and of 
the entire estate under certain specified circumstances. The position of such 
a proprietor is not identical for purposes of section 53 of the Revenue Sale 
Law with the position of the proprietor whose separate account has been 
properly opened under section 10 or 11. 

Per Movkerjee J. Under section 575 of the Code of Civil Procedure 
of 1882, it was the appeal that was referred to a third Judge, when the Judges 
hearing the appeal differed in opinion on a point of law, and on such reference, 
the whole appeal was open for argument, and not merely the point of law 
on which the Judges had differed in opinion, Uader section 98, sub-section (2) 
of the Code of 1908, the proper procedure is to state the point of law upon 
which the Judges differ ; the appeal is then to be heard upon that point only, 
and what is to be decided is not the appeal but the point of law only, 


Appeal by the Plaintiffs. 
Suit for declaration that the sale was free from all encum- 


brances. 

The material facts and arguments appear from the judgments. 

Babus Umakali Mookerjee and Mouhis Mustafa Khan and 
Sowgat Ali for the Appellants. 

Babu Soroshi Charan Mitter, Dr. Sarat Chunder Bysack 
and Babu Harendra Krishna Mukerji for the Respondents. C. A. V. 


The case was first heard by Brett and Vincent JJ., who 
differed in opinion;the point of law was then referred to 
Mookerjee J, who agreed with Vincent J. 

The following judgments were delivered : 


Brett J.— The entire Mehal Raiputti bearing Towji 
No. 3143 in the Saran Collectorate was sold for arrears of revenue 
by the Collector proceeding under the provisions of section 14, 
Act XI of 1859, and was purchased in the name of defendant 

` No. 7, Babu Gopal Das. 

Fifteen separate accounts or Khatas, besides one for the 
residuary share, had been opened many years ago by the 
Collector, and defendant No. 2 being the malik of Khata No. I 
executed 3 deeds of mortgage in favour of Babu Sheo Sankar 
Prosad Singh, defendant No. 1, on the 9th December 1886, 
13th December 1886 and 1st July 1893, respectively. Afterwards 
the share in respect of which Khata No. 1 had been opened was 
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sold for arrears of revenue due on that share, and purchased by 
Pardip Narain Singh, defendant No. 6, subject to incumbrances. 
Defendant No. 1 afterwards brought a suit on the 3 mortgage 
bonds, No. 67 of 1807, against defendants 2 to 6 and obtained 
a decree by consent for Rs. 17,281-10. 

On the 25th March 1899, the share, in respect of which 
Khata No. 4 had been opened, and which belonged to Kalika 
Prosad Singh, was put up for sale for arrears of revenue due 
on that share. No bids being offered, the Collector proceeded 
under section 14 of Act XI of 1859 and put up the entlre estate, 
No. 3143, for sale, and it was purchased by defendant No. 7 for 
Rs. 1600. : : 

Defendant No. 1 then took out execution of his mortgage 
decree, obtained against the proprietors of the share in respect of 
which Khata No. 4 had been opened, praying for sale of that share 
in execution of his decree. Thereupon defendant No. 7 brought 
a suit No. 51 of 1904 to have it declared that his purchase of 
estate No. 3143 was free of all encumbrances, and asked for a 
temporary injunction restraining the defendant No. 1 from 
selling the share. The injunction was granted on condition 
of defendant No. 7 depositing Rs. 1,454-8, being the amount 
of interest due on defendant No. 1’s mortgage up to Ist August 
1906. In that suit defendant No. 1 pleaded that it was 
incompetent as defendant No. 7 was merely a benamdar of the 
two plaintiffs. The plea was allowed and the suit was dismissed. 
Defendant No. 1 then drew out the Rs. 1,458-8 from deposit, 

On the znd March 1907 defendant No. 7 executed a deed 
of conveyance of the entire estate No. 3143 in favour of the 
plaintiffs for Rs. 12,000, the deed to be treated either as a deed 
of sale or a deed of release. 

Defendant No. 1 again took out execution of his mort- 
gage decree and the share in respect of which Khata No. 4 
had been opened was advertised for sale on the 5th August ' 
1907. 

Plaintiffs instituted the present suit on the goth July 1907 - 
for a declaration that defendant No. 1 is not entitled to sell the 
share in respect of which Khata No. 4 had been opened on the 
ground that plaintiffs had purchased the entire estate free of all 
incumbrances. They also claimed as assignees of defendant No. 9 
to be entitled to recover from defendant No. 1 the sum of 
Rs. 1,451-8 deposited by defendant No. 7 to cover interest on 
the mortgage debt of defendant No. 1. 
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The plaintiffs’ case as set out in their plaint was that as the - OIvin, 


entire estate had been sold for arrears of Government Revenue 
and purchased by defendant No. 7 a stranger, and subsequently 
purchased from him by the plaintiffs, the plaintiffs acquired the 
estate free from all incumbrances. In the suit brought by defend- 
. ant No. 7, No. 51 of 1904, to which reference has already been 
made, it was held that defendant No. 7 was merely a benamdar 
for the plaintiffs, but at the same time the opinion was expressed 
in the judgment that, as the plaintiffs were sharers in respect of 
whom a separate account had been opened by the Collector under 
the provisions of sections 10 and 11 of Act XI of 1859, they came 
within the exception stated in section 53 of the same Act and 
they purchased the estate free of all incumbrances. 

This latter ground, though not expressly stated in the plaint, 
was the one on which the plaintiff relied in support of their suit 
in the lower Court. 

Numerous issues were framed in the lower Court, but those 
which are of importance for the purposes of this appeal are 
Nos. 5, 10, 11 and 6, 

Issue No. 5 is as follows: Are the plaintiffs purchasers of 
this estate free from incumbrances ? 

Issue No xro runs as follows: Were the plaintiffs such 
Sharers in Mehal Raiputti, Touji No. 3143 before the Revenue 
sale dated the 6th June 1890, as to come within the exception 
mentioned in section 53 of Act XI of 1859? 

Issue No. 11 is as follows: Was there any separate account 
validly and legally opened under sections 10 and 11 of Act 
XI of 1859 on behalf of the plaintiffs? If not, whether the 


defendant No, 1 is competent to question the validity and legality 
of the separation of the account effected before the Revenue 
sale, 

Issue No. 6 is as follows: Are plaintiffs as assignees of 
defendant No. 7 entitled to get a refund of Rs. 1,454-8 
deposited by defendant No. 7 in Court and withdrawn by 
defendant No. 1? 

The Subordinate Judge decided all these issues against 
the plaintiffs. 

The plaintiffs claimed to be sharers in the share in the estate 
in respect of which Khata No. $ had been opened by the Collector. 
In fact that separate account was opened on the 16th April 1872 by 
an order of the Collector of Saran. The original petition for the 
opening of a separate account was made by Ram Anugrah 
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Singh, Rama Kanta Singh and Mussamat Sarawan Koer 
(apparently the ‘widow of a deceased brother of the two 
first-mentioned persons.). The Mehal Raiputti estate No. 3143 
consists of 17 mouzahs and the petition stated that Ram Anugrah 
and Rama K nta were proprietors of certain shares in 15 of these 
and that Mussamat Sarawan Koer was the proprietor of the 
same share in the remaining two mouzahs. An objection seems 
to have been raised in the offi:e of the Collector to the three 
persons joining in one petition, ani accordingly an amended 
petition was filed, as ordered by the Collector, excluding 
Mussamat Sarawan Koer, and on this amended petition the order 
was passed on the 16th Aoril 1872 directing that the separate 
account be opened. 

Subsequently a portion of the shares of the heirs of Ram 
Anugrah Singh and of Rama Kanta Singh were sold by auction 
in satisfaction of decrees obtained against them by the plaintiffs, 
and were purchased by the plaintiffs, and sale certificates were 
obtained by them on the 13th June 1896. The plaintiffs appear 
to have been registered afterwards in the Collectorate. So far 
as the materials on the record go, the plaintiffs appear to have 
purchased only a portion of the shares which descended to the 
heirs of Ram Anugrah Singh and Rama Kanta. That point is 
not clearly dealt with in the lower Court. All that the 
Subordinate Judge says in his judgment is that “the plaintiffs 
are fractional sharers in 8 or 9 mouzahs out of the 15 or 16 
included in Khata No. 5.” No argument appears, however, 
to have been raised on the point that the plaintiffs were not 
purchasers of the entire shares of Ram Anugrah and Rama Kanta, 
the sharers in whose favour the separate account No. 5 was 
originally opened. 

The learned Judge held that because Ram Anugrah and 
Rama Kanta Singh wereipersons who owned shares only in 15 or 16 
mouzahs out of the 17 or 18 comprised in the mehal, and as 
such were neither sharers in all the mouzahs making up the 
mehal, nor the sole owners of the 15 or 16 mouzahs which go 
to make up with the shares of the other mouzahs the entire 
mehal Towji No. 3143, therefore they were not sharers who under 
sections 10 and 11 of Act XI of 1859 could apply to the Collector 
to have a separate account opened in their favour. In 
consequence, the Collector had no jurisdiction to open a separate 
account under sections 1o and 11 of Act XI of 1859 with them. 
In support of this finding, he relied on the decision of this 
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Court in the case of Nunhoo Shahee v. Ram Pershad (1); and 
arriving at these conclusions the Subordinate Judge held that 
the plaintiffs not being sharers in whose favour separate account 
had been legally opened by the Collector they were not entitled 
to claim the benefit of the exception in section 53 of Act XI 
of 1859, and that, therefore, their purchase of the entire estate 
was not free from incumbrances. 

Further he held that even if the separate account opened by 
the Collector in favour of Ram Annugrah Singh and Rama Kanta 
Singh could be held to be one opened under section 70 of 
Act VII B. C. of 1876, Land Registration Act, they could not 
claim the benefit of section 53 of Act XI of 1859 as that section 
only included sharers in respect of whom separate shares had been 
entered under sections 10 and 11 of Act XI of 1859. 

Accordingly he held that the plaintiffs were not entitled to 
the declaration sought for in the suit, nor to recover from defendant 
No. 1 the sum of Rs. 1,454-8 deposited by defendant No. 7 

The suit was dismissed with costs and plaintiffs have appealed. 

It appears that separate account or Khata No. 1 was originally 
opened on the 6th January 1872 in the name of Kishendeo 
Singh, who is represented in the present case by defendants 
Nos. 2 to 5. This is the share against which defendant No. 1. 
has obtained the mortgage-decree. 

Separate account or Khata No..4 was opened on the 21st’ 
March 1872 in the name of Kalika Prosad Singh. ‘This is the 
share which defaulted. 

Separate account, or Khata No. 5 was opened on the 16th 
April 1872 in the names of Ram Annugrah and Rama Khata Singh 
on the 16th April 1872. This is the share in which the plaintiffs 
claim rights by purchase. 

Now rightly or wrongly these separate accounts had been 
opened for 35 years before the present suit was brought ; 
revenue had been all along paid in respect of these shares into 
the separate accounts and it would appear that the shares in 
respect of which these separate accounts had been opened, had 
been put up for sale, each separately, in respect of arrears due on 
its separate account. The proprietors of these shares in respect 
of which the separate accounts had been opened had dealt with 
them separately, and there have been transfers and alienations 
of the shares as shares in respect of which separate accounts have 
been opened. 

, (1) (1873) 21 W. R. 38, 
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It is first argued. in support of this appeal that the 
Subordinate Judge was in error in holding that the order of the 
Collector opening the separate account No. 5 in respect of the 
share on which the plaintiffs are part purchasers could be 
questioned after the lapse of 35 years. No authority other 
than the Collector had power under the law to open a 
separate account and the law gave him full power to open 
an account. If in ordering that an account be opened he 
committed an error in law that could not make his order 
‘bad for want of jurisdiction. In the case of Khata No. 5 
the record shews that the provisions of the law were fully 
complied with before the order was passed directing that the 
account be opened. The necessary notices were served and no 
objection was taken by any one who would at the time have been 
interested in opposing the application. Nor was any appeal 
preferred against his decision to the higher Revenue authorities, 
as might have been done. His order, therefore, became final. 

Furthermore if the order opening this separate account be 
now interfered with, the order relating to all the other accounts 
would be equally open to question with the result of disturbing 
rights long recognized and of creating uncertainty, confusion 
and hardship. f . 

Undoubtedly the separate account has been opened and has 
been in existence for 35 years.. It is impossible now to treat it as 
though it had mever had any existence, indeed the, defendant 
No. 1’s own decree is based on the existence of the separate 
account No. 1, against the share covered by which he is seeking 
to enforce his mortgage decree. That share was in fact sold 
for its own arrear after the decree had been obtained by 
defendnat No. 1. f l 

Also it is argued that defendant No. 1 being the transferee 
by mortgage of the rights of some co-sharers in the estate, it is 
not open to him now to question the legality of an order of the 
Collector which his transferors accepted and have acquiesced in 
for 35 years. There was a remedy in the superior Revenue 
Courts when the Collector’s order was passed and that remedy 
never having been sought and on the contrary the order having 
been acquiesced in for 35 years it cannot now be questioned and 
declared invalid by a Civil Court. 

It is also contended that even accepting, though not admitting, 
that the separate account could not have been opened under. the 
provisions of sections 10 and 11 of Act XI of 1859 [still any 
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defect would be covered by section 70 of Act VII B. C. of 1876, and 
section 71 of that Act which makes the provisions relating to sale 
included in sections 13 and 14 of Act XI of 1859] applicable 
to accounts opened under section 7o of Act VII B. C. of 1859 
would also operate to bring the sharers in respect of whom the 
separate share had been opened within the exception provided by 
section 53 of Act XI of 1859. 

It has also been suggested that defendant No. 1 is bound 
by the finding of the Court in the suit No. 51 of 1904 to which 
he was a party. o’ 

Asto this last contention we have only to observe that it 
has no weight. The suit was dismissed for other grounds and the 
opinion .expressed by the Judge was not necessary for the 
decision of that suit and so cannot bind the defendant. 

The most important question is certainly whether after the 
lapse of 35 years a civil Court can call into question the order of 
a revenue Court, which order was originally passed with all the 
formalities required by the law, which was not appealed against 
and so became final as regards the parties affected by it, and 
which has been acquiesced in by the persons through whom the 
defendints, who now desire to dispute the order, claim title, 
In consequence of that order of the Collector and of other similar 
orders for the opening of separate accounts in respect of other 
shares in the same estate, rights have been lost, sold, or transferred, 
and to disturb the order, after the lapse of so many-years would 
be to render uncertain titles long existing and to create confusion 
and hardship. 

` In my opinion, the Collector certainly had jurisdiction to 
open the separate account. If at the time of opening the 
account, he misunderstood the provisions of the law that would 
not necessarily make his order void but voidable by the persons 
affected thereby. In the present instance none of the persons 
who were affected by the order have ever raised any objection to 
it, and the question is whether the defendant No. 1 as mortgagee 
of defendant No, 2 whose share, in respect óf which’ Khata No. 1 
was originally opened, has subsequently been sold, can be 
allowed to raise the objection in this suit. 

In my opinion, the order of the Collector, acquiesced in and 
acted oa for 35 years, is not now open to question bya civil 
Court, and, if it were, the defendant No. 1 who acquiesced in the 
order all along, cannot be allowed in this suit to dispute the 
legality of the order. 
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The contention that the order is illegal depends entirely on 
the decision of this Court in the case of Munkoo Shahee v, 
Ram Pershad (1). That decision was delivered on the 
15th December 1873. The judgment states that plaintiff comes 
into Court upon a statutable cause of action and that bis suit 
must be dismissed unless he brings himself either within section 
1o or section 11 of Act XI of 1859. Exactly what the cause of 
action was is not stated. Apparently he sued to have it declared 
that he had a right to have a separate account opened in respect 
of his share in the estate. As however he was only an eight 
annas shareholder in 4 mouzahs out of the 6 which constituted 
the whole estate it was held that he was not “a recorded sharer 
of a joint estate in common tenancy within section 10”. It was 
further held that he could not come under section 11 because he 
was not a recorded sharer of a joint estate whose share consists of 
a specific portion of the land of the estate because he had only 
an undivided. moiety of 4 mouzahs out of 6. If he had been 
joined with his co-sharers in the 4 mouzahs he might possibly 
have come before the Court with them as a party entitled to 
sue under section II. i 

In the present case the original petition for opening a 
separate account was made by Ram Annugrah Singh, 
Rama Kanto Singh and Musstt.. Sarwan, who together apparently 
as members of one family, held shares in all the mouzahs included 
in the estate. The name of Musstt. Sarwan was withdrawn by 
order of the Collector on a report from an officer of his Court. 
In the judgment relied on, it is not stated what would be the 
effect if in a case like the present the defendants had shares in 15 
eut of 17 mouzahs and joined in their application those co-sharers 
who had shares in the other two mouzahs. Apparently the 
application would then have fulfilled the reqirements of section 
10 of Act XI of 1859. There is nothing to support the view that 
shares in a joint estate held in common tenancy must have equal 
shares in all the mouzahs. Unequal shares in the different- 
mouzahs might be consistent too with definite shares held in 
common in the whole. estate. 

There is no provision of the law, that Iam aware of, which 
lays down that the shares of tenants in common must be equal, 
either in every one of several mouzahs making up the. estate 
or in the entire estate. 
~- -Inthese circumstances it seems open to doubt whether, on: 


(1) (1873) 21 W, Re 38, = T 
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the basis of the decision relied on, the original application for the CIVIL, 
opening of the separate account did not fulfil the requirements 1911, 
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lower Court that the suit of the plaintiffs must fail because they Sheoshankar Persad 


could not be regarded as sharers with whom the Collector under Singh. 


sections Ilo and 11 of Act XI of 1859 had opened separate estates. “Brett, Jv 





The question arises whether they are entitled to claim to 
come within the exception provided by section 53 by reason of 
the fact that they are only fractional share-holders of the share 
in respect of which the separate account was opened. There is 
nothing in the section to restrict the operation of the section to 
sharers holding the entire interest in the share ; in these circum- 
stances I see no reason to hold that they do not come within 
the exception. 

The result of these findings is that I hold that the plaintiffs 
are entitled to the relief claimed in this suit, that is to say, to 
have it declared that they purchased the estate No. 3143 free of 
all incumbrances. In these circumstances, I hold that they as 
assignees of defendant No. 7 are also entitled to recover from 
defendant No. 1 the sum of Rs. 1,454-8 which had been deposited 
by defendant No. 7 in order to obtain the injunction in this suit, 
with interest at 6 per cent. per annum on that account up to thé 
date of realization. i : 7 

- I would accordingly set aside the judgment and the decree 
of the lower Court and grant the plaintiffs a decree to the above 
effect. Plaintiffs are entitled to costs from defendant No. 1 in 
both the Courts. j f 
- As, however, my learned brother holds a diferent opinion, 
the appeal must be referred to the Hon’ble the Chief Justice 
under the provisions of section 98 of the Code of Civil Procedure 
in order that it may be referred to a third Judge for hearing. . 

Vincent J.—The facts of the case which has given rise to 
this appeal are as follows :— Mahal Raiputti is an estate borne on 
the Revenue Roll of the district of Saran with a revenue of 
Rs. 7,236 and odd: In the year 1899 fifteen separate accounts 
had been opened by different sharers in that estate under the 
provisions of section 70 of Act VII (B.C.) of 1876. Oneof these 
shares, víz., that covered by separate account No. 5 was opéned 
by the plaintiffs. In January 1899 separate account No. 4 fell 
into arrears and was- put up for sale on 25th March. The 
highest bid for the share was not sufficient to cover the arrears 
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and therefore the Collector ordered that the sale of the share 
should be stayed and the whole mehal put up to sale under 
section 14 of the Revenue Sales Act. 

On 6th June 1899 the whole estate was sold and boask for 
Rs. 16,200 in the name of the defendant No. 7 

The defendant No.1 had a mortgage tee for Rs. 175281 
against 13 villages included in the mahal and in 1899 he adver- 
tised the mortgaged property for sale in execution of that decree. 

The defendant No. 7 then sued for a declaration that his 
purchase at the revenue sale was free of incumbrances and that 
the property could not be sold in execution of the mortgage 
decree and on- a deposit of Rs. 1,454 as security against any loss 
the defendant No. 7 on the r4th March 1906 secured from the 
High Court, a temporary injunction staying the sale. That suit 
was dismissed as it was found that the defendant No. 7 Gopal 
Dass was a farzidar for the plaintiffs, whereupon the mortgagee, 
defendant in that suit, withdrew the Rs, 1,454 in deposit. On 
2nd March 1907 the defendant No. 7 executed a conveyance of 
all his rights in the mahal and in the Rs. 1,454 to the plaintiffs ; 
and the plaintiffs now sue for a declaration that the defendant 
No. 1 has no right to sell the estate in execution of his mortgage 
decree and that the purchase at the revenue sale was free of all 
incumbrances. The plaintiffs further seek to recover from the 
defendant No. 1 Rs. 1,454-8 plus interest on that sum alleging 
that the defendant No. 1 wrongly withdrew that amount oga 
deposit in satisfaction of his decrees. 

‘The real contending defendant is defendant No.1. In the 
Court of first instance he raised a number of objections to the 
suit, which it is not necessary to set forth at length in this judg- 
ment as only one point has been discussed in the argument 
before us. 

It suffices to say that on the roth September, 1908, the 
plaintiffs’ suit was dismissed by the Subordinate Judge on the 
ground that these plaintiffs, who were the real purchasers at the 
revenue sale, had bought the property subject to encumbrances, 

The learned Subordinate Judge found: that the plaintiffs. 
were co-sharers in the mahal and was therefore of opinion that 
their purchase was under section 53 of Act’ XI of 1859 subject 
to incumbrances unless it is shewn that they were sharers with 
whom the Collector had opened separate accounts under sec- 
tions 10 and 11 of the Act. He further found that although 
there was a separate account opened in the name of the 
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predecessor in interest of plaintiffs in 1872 by the Collector for 
their share in this mahal nominally under section 10 of Act XI, 
1859, yet that account was opened without jurisdiction and that 
it could not therefore be said that the plaintiffs were persons 
with whom separate accounts had been opened under that 
section. 

In this view of the facts the plaintiffs’ suit was dismissed and 
hence this appeal has been filed. 

The only point argued in the appeal is whether the purchase 
by the plaintiffs through defendant No. 7 was a purchase free of 
incumbrances under section 53 of Act XI of 1859. 

Now the decision of the learned Subordinate Judge is based 
on the wording of section 10 of Act XI of 1859. That section 
enacts that a recorded sharer of a joint estate, held in common 
tenancy, if he desires to pay in his share of the revenue of the 
estate separately may submit an application to the Collector to 
that effect ; and the Collector may after notifying the facts in a 
particular manner after a period of six weeks if no objections 
are made, open a separate account as desired. If any objection 
of any kind -is raised by any other: co-sharer, the Collector must 
at once refuse to take further action and refer the matter to the 
civil-Court under section 12. 

Under section 53 of the same Act, if a co-sharer in an estate 
purchases the estate at a revenue sale, he acquires it subject to 
incumbrances except in the case of sharers with whom the 
Collector has opened separate accounts under sections ro and 11 
of the Act. 

The Subordinate Judge finds that the predecessors in 
interest of the plaintiffs were not in fact sharers in a joint estate 
held in common tenancy, because they owned shares in 14 or I5 
mouzas only out of the various villages 18 in number comprising 
the estate and were not interested in every village in the estate. 
The Subordinate Judge is of opinion in these circumstances that 
the Collector had no jurisdiction to open a separate account with 
the predecessor in interest of the plaintifis under section 10 of 
Act XI, 1859, and that the plaintiffs cannot be accepted as 
co-sharers with whom the Collector had opened separate accounts 
under that section there being no jurisdiction under that section 
and that therefore their purchase was not free of, but ARREGI to 
incumbrances. 

On appeal it is argued- that _the expression “estate held in 
common tenancy” has been misunderstood by the learned 
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Civi. Subordinate Judge ; that in any case the Collector had jurisdic- 
1911. tion to open a separate account under section 10 and has done 
eo . so and that the order cannot be said to have been made without 
Mahammad Mehdi =  , : 
Hassan Khan jurisdiction and further that as all the sharers in the estate 
shassanene Persad including the persons from whom the defendant derives title 
Singh. made no objection at the time and as the separate account was 
Vincent, J. opened and accepted for 27 years before the sale, the validity 


of the order cannot now be questioned. It is further urged that 
in any case the separate account could have been opened under 
section 7o of Act VII (B.C.) 1876, and that it should ‘be held 
to have been opened und%r that section if necessary and that the 
effect then would be same as if it had been opened ‘under 
section 10 of Act XI, 1859. 

None of these arguments appear to me to be of very great 
weight. Section 53 of Act XI of 1859 lays down that if a 
sharer in an estate purchases the estate at a revenue sale, he 
does so subject to all incumbrances existing at the time of the 
sale unless the purchasing co-sharer or sharers are persons with 
whom the Collector has opened separate accounts under 
sections 10 and 11 of the Act. Section 10 of the Act empowers 
a Collector to open separate accounts in joint estates held in 
common tenancy, on the application of a recorded co-sharer. If 
there is no joint estate held in common tenancy then in my 
view of the law section 10 has no application and the Collector 
has no jurisdiction to open a separate account under that section 
and if he does open a separate account without jurisdiction 
then it cannot be said that the separate account is one opened 
under section 10 of the Act. Before that section can apply 
at all it is necessary that the estate should be one held in common 
tenancy and if the estate is mot so held the section has no 
application. Now mahal Raiputti is not an estate of that 
description. The expression “estate held in common tenancy ” 
is defined in section 30 of Regulation XIX of 1814 as-meaning 
an estate where all the sharers have a common right and interest 
in the whole of the estate. Where, therefore, various co-sharers 
have certain interests not in the whole estate but only in 
particular villages in that estate, it cannot be said that the -estate 
is held in common tenancy ; this view has also been accepted in 
this Court in the case of Munhoo Shahee v. Ram Pershad (1). 
Mr. Justice Phear in that case says that the plaintiff confessedly. 
cannot bring himself under section 10 of Act XI, because only 
(1) (1873) 21 W. R. 38. à 


Vor. XIV.] HIGH COURT. 565 


an eight annas share-holder in 4 mouzas out of the six which Orvin, 
constitute the whole estate and he is therefore not “a recorded 1911, 
sharer of a joint estate held in common tenancy” within the a ee Mehai 
meaning of section 10. The same view has been accepted by the Hassan Khan 
revenue authorities in the Board’s Miscellaneous Proceeding Sicona Persad 
No. 306, dated 21st September, 1876 quoted at page 19 of the Singh. 
Revenue Sale Manual where the Hon'ble Members of the Board Vincent, J. 
of Revenue take the definition of an estate of this character as B 
given in Regulation XIX as applicable to section 10 of Act XI 
of 1859, and state that a separate account cannot be opened under 
section Io unless there is an estate held in common tenancy as 
set forth in section 30 of Regulation XIX of 1814. 
Finally, in 1876 the Legislature recognised the difficulties 
that existed in regard to separate accounts in estates like the 
present one and section 70 of that Act was enacted apparently 
to specifically provide for the opening of separate accounts in 
the case of proprietors who were recorded as owning an undivided 
interest held in common tenancy in any specific portion of the 
lands of an estate but not extending over the whole estate. If 
there previously had been any right to open separate accounts 
in such cases, there would have been no need for this change 
in the law. 
In these circumstances, I hold that the separate account in 
this estate was improperly opened under section 10 of Act XI of 
of 1859 in 1872 and that the Collector had no jurisdiction under 
that.Act to open any such separate accounts in this estate, and it 
cannot be said in my opinion that any separate account opened 
by him was a separate account opened under the provisions of 
section 10 of Act XI of 1859, and the owner of any separate 
account opened without jurisdiction is not in my opinion entitled 
to claim the benefit of section 53 of Act XI of 1859 which 
merely relates to the case of co-sharers with whom separate 
accounts have been opened under sections 10 and 11. 
Tt is true that a separate account No. 5 was opened 27 years 
before the sale and the validity of the order of the Collector was 
not questioned, but this does not in my view of the law affect 
the case or give validity to an order which was made without 
‘jurisdiction. Nor can the defendants in the suit be prejudiced 
_ by any such act of the Collector. 
It is then urged that as the account remained open after 
. Act VII of 1876 was passed, it should be held to be a separate 
account under that section. I donot think, however, that this 
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contention has any force. The separate account No. 5 was not 
opened under section 70 of Act VII (B.C.) of 1876, and does not 
purport to have been opened under that section, and further, no 
notices were issued under that section to the sharers interested 
in the estate after the Act of 1876 was passed. Moreover, the 
privileges given under section 53 of Act XI of 1859 to the owner 
of a separate account opened under sections 10 and 11 of that 
Act are not apparently extended to those who have opened 
separate accounts under section 70 of Act VII of 1876 (B.C.), 
Section 71 of the Act extends the provisions of sections 13 and 
14 of Act XI to separate accounts opened under Act VII of 1876, 
but it is at least open to doubt how far this section makes 
section 53 of Act XI apply to those who have opened separate 
accounts under the Land Registration Act. 

In this view of the facts and the law, the plaintiff in this 
suit who is a co-sharer in the estate of Raiputti and bought the 
estate at a revenue sale not being a co-sharer who has opened 
a separate account under section 10 or 11 of Act XI of 1859, 
purchased the estate subject to any incumbrance that there was 
on it, and he therefore bought the share mortgaged to the 
defendant subject to the lien created by that mortgage and is 
not entitled to any relief in this case. In my opinion, therefore, 
the appeal should be dismissed with costs. 

It is true that the defendant No. 7 had no right to withdraw 
the deposit of Rs. 1,454 before the sale of the mortgaged property 
was complete and it was found that the sale proceeds were not 
sufficient to liquidate his claim, but this amount would be in any 
case payable out of the mortgaged property and the amount will 
no doubt be deducted from the mortgage dues when the decree - 
is executed. 

It seems, therefore, that it is unnecessary and would be 
improper for the Court to order a refund of the amount in the 
present suit. 

Mookerjee J.—This is a reference under section 98, sub- 
section (2), of the Civil Procedure Code of 1908. The reference 
is not strictly in form, because the learned Judges have omitted 
to state specifically the point of law upon which they differed, 
The difference between section 575 of the Code of 1882 and 
section 98 of the Code of 1908 appears to have been overlooked. 
Under the former Code, it was the appeal that was referred to a 
third Judge, when the Judges hearing the appeal differed in 
opinion on a point of law, and on such reference, the whole 
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appeal was open for argument, and not merely the point of law Olvin, 

on which the Judges had differed in opinion. Under the Code 1911. 

of 1908, the proper procedure is to state the point of law upon Mahawmaa Mehdi 
which the Judges differ; the appeal is then to be heard upon Hassan Khan 
that point only, and what is to be decided is not the appeal but siestatik Persad 
the pcint of law only. In the case before me, this procedure has Singh, 

not been followed ; but the parties are agreed that there is only Mookerjee, J. 
one point of law involved in the appeal, upon which the learned ee 
Judges, who heard the appeal in the first instance, have differed, 

as is manifest from their recorded opinions. That point may be 
formulated as follows : 

Is a proprietor, who is not a recorded sharer of a joint estate 
held in joint tenancy, within the meaning of section ro of Act XI 
of 1859, nor a recorded sharer whose share consists of a specific 
portion of the land of the estate within the meaning of section 11, 
but is recorded as proprietor of an undivided interest held in 
common tenancy of a specific portion of the lands of the estate 
but not extending over the whole estate, within the meaning of 
section 70 of the Bengal Land Registration Act, 1876, entitled 
to claim the benefit of the exception made in section 53 of 
Act XI of 1859 in favour of sharers with whom the Collector 
has, under section ro or section 11 of the Act, opened separate 
accounts ? 

My learned brother Brett is of opinion that this quéstion ©“ 
ought to be answered in the affirmative. My learned brother 
Vincent, on the other hand, is of opinion, that the question 
ought to be answered in the negative. To determine which of 
these two conflicting views should prevail, the provisions of the 
Revenue Sale Law (Act XI of 1859) and of the Land Registration 
Act (Act VII of 1876, B. C.) must be examined. 

It is necessary to premise at the outset that one of the 
proprietors of a joint estate may be in enjoyment of his interest 
therein, in one of three ways, namely, first, he may be a recorded 
sharer of the whole joint estate held in common tenancy ; 
secondly, he may be a recorded sharer of the joint estate and his 
share may consist of a specific portion of the land of the estate ; 
or, thirdly, he may be recorded as proprietor of an undivided 
interest held in common tenancy in a specific portion of the 

-land of the estate but not extending over the whole estate. If 
his interest is of the first description, he may apply to have his 
share separated and a separate account opened under section I0 
of Act XI of 1859. If his interest is of the second description, 


568 


- CIVIL, 
- 1911, 
"w 
Mahammad Mehdi 
Hassan Khan 


v. 
‘Sheoshankar Persad 
Singh. 





Mookerjee, J. 


s 
THE CALCUTTA LAW JOURNAL. (Vor. XIV. 


he may have his share separated and a separate account opened 
under section rz of Act XI of 1859. If his interest is of the 
third description, he may have his share separated and a separate 
account opened under section 70 of the Land Registration Act. 
In this connection, it is important to bear in mind that, under 
section 71 of the Land Registration Act, section 12 of Act XI of 
1859 is made applicable to an application under section 70, and 
it is further provided that the effect and consequences of open- 
ing a separate account under section 7o shall be such and 
the same as are described in sections 13 and 14 of Act X1 of 
1859. It is manifest, therefore, that the consequences of the 
opening of a separate account in cases covered by section 70, 
(that is, where the applicant is proprietor of an undivided interest 
held in common tenancy in a specific portion of the land of the 
estate, but not exténding over the whole estate), are assimilated 
to the consequences.of opening a separate account under section Io 
or section 11 of Act XI of 1859, only in so far as sections 13 and 
“14 are concerned, that is, only in respect of the sale of the sepa- 
rated share and of the entire estate under certain specified con- 
ditions. Now, when we turn to section 53 of Act XI of 1859, 
we find that it defines the rights of a purchaser at a revenue sale, 
who is a recorded or unrecorded proprietor or co-partner. Such 
person, whether he purchases the property at a revenue sale or 
acquires it by re-purchase from the purchaser, acquires the estate, 
to put the matter briefly, subject to all its encumbrances 
existing at the time of the sale. An exception, however, 
is made in favour of sharers with whom the Collector has 
opened separate accounts under sections 10 and Ir of the 
statute; they stand in a position of advantage, which is denied 
to the purchaser co-partner who has not opened a separate 
account under either of these sections. I am not concerned with 
the policy of the Legislature in this respect ; but it is remarkable 
that the privilege is not extended to persons who have opened 
separate accounts under section 7o of the Land Registration 
Act. Section 71, as I have just observed, makes sections 13 
and 14, but not section 53 of Act XI of 1859, applicable to the 
proprietor who has obtained a separate account opened under 
section 70. The inference is irresistible that the co-partner 
whose interest is of the description mentioned in section 70, and 
whose separate account has been opened under that section, can 
purchase the estate at a revenue sale, only as subject to 
encumbrances. The question then arises, does it make any real 
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difference if a separate account, which could not be opened under’ 


section 10 or section rr of Act XI of 1859, because the interest of 
the proprietor was not of either of the two descriptions mentioned 
in these sections, has been opened by the Collector without any 
jurisdiction. In my opinion, it makes no difference whatsoever. 
The position of the proprietor who has obtained a separate account 
so opened in contravention of section Io orsection II, is not 
identical for purposes of section 53 with the position of the 
proprietor whose separate account has been properly opened. 
The expression “ sharers with whom the Collector has opened 
separate accounts- under sections 10 and 11” plainly means 
“sharers with whom the Collector has opened separate accounts 
acting in conformity with sections 10 and 11.” To accept any 
other inerpretation, would be to acquiesce in a fraud on the 
statute.. The Collector, when he opens a separate account under 
section 10 or II, performs a statutory duty; his act must be in 


strict conformity with the legislative provisions on the subject.: 


If the Collector opens a separate account in clear contravention 
of the provisions of section 10 and section 11, in fact, if the 


Collector applies the provisions to cases to which the Legislature 
never intended that they should be applied, his act is without 
jurisdiction, and cannot confer upon the person who obtains a’ 
separate account opened under such circumstances, the statutory 
privilege created by section 53. If any authority is needed in 
support of the proposition. that where jurisdiction is usurped 


in contravention of statutory provisions, the act performed is a 
nullity, reference may be made to the decisions of the Judicial 


Committee in Ledgard v. Bull (1), Minakshi v. Subramania (2), 


Fischer v. Secretary of State (3), and of this Courtin Achha Mian 
v. Durga Churn (4), Golab Sao v. Chowdhury Madho Lal (5), 


Gurdeo v. Chanirikah Singh (6), and Ananda Kishore v. 


Dazjee (7). In my opinion, the view adopted by Mr. Justice 


Vincent is correct, and I entirely agree in his conclusion that the. 


question of law formulated above must be answered in the negative. 


This view is in accordance with that taken in the case of Munhoo 


Shahee v. Ram Pershad (8), which, so far as J have been able to 


discover, has never been doubted in this Court. I observe that with, 


(1) (1886) L. R. 13 I. A. 184, I. L. R. 9 AL. 191. 
(2) (1887) L-R. 141. A 160, I. L. R. 11 Mad: 26. 
(3) (1898, L. R 26 I. A. 16, I. L. R. 22 Mad. 270. 


(4) (1897) I. L. R. 25 Cale, 146. ; i ee 


(5) (1905) 2 O. L, J. 384 

(6) (1907) 5 C. L J. 611, I. L. R. 36 Cale 123, 
(7) (1909) 10 0 i 
(8) (1878) 21 W. R. 38. ‘ i 


. L J 189, I. L. R. 36 Cale. 726 ee Geet de 
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CIVIL, reference to this decision my learned brother Brett remarks that 

1911. the judgment does not state what the cause of action was. I 
Mahammad Mehdi have accordingly examined the records of that case. It appears 
Hassan Khan that an estate Chilowley consisted of six villages. The plaintiffs 
Bienen Persad Were interested in an one-half share of four only of the six villages, 
Singh. They applied to the Collector to open a separate account for the 
Mookerjee, Ji half-share of the four villages. Upon objection of the defendants, 


co-proprietors, the application was refused by the Collector on 
the 17th April, 1871. On the rsth May following, the plaintiffs 
sued for declaration of title and for separation of the Govern- 
ment Revenue of their share of the four villages, The first Court 
held that the suit was maintainable under section 12 of Act 
XI of 1859, and made a decree in favour of the plaintiffs, though 
the revenue assigned was calculated on a basis other than 
that suggested by the plaintiffs. Upon appeal by the plaintiffs, 
the decree of the Subordinate Judge was affirmed by the District 
Judge. Upon second appeal to this Court by the plaintiffs 
(which related to the amount of revenue assignable in respect 
of the half-share of the four villages), it appears to have been 
argued by the defendants respondents (by way of cross-objection, 
though a memorandum of cross-objection is not to be traced 
on the part ofthe record still in existence) that the suit was not 
maintainable under section 12 of Act XI of 1859, as the plaintiffs 
were not entitled to have a separate account opened under either 
section Io or section 11. Phear and Morris JJ. gave effect to this 
contention and dismissed the suit. The learned Judges held 
that as the plaintiffs’ were share-holders in some only of the 
villages constituting the estate, they could not claim to have a 
separate account opened under either section Io or section II. 
It is superfluous to add that upon a plain reading of the sections, 
no other conclusion was possible. 

Let me now consider the effect of this view of the law upon 
the present question. The records of the Collector, which have 
been called for, upon the joint application of both the parties, 
shew conclusively that, not merely the fifth separate account, the 
proprietor of which purchased this estate at the revenue sale held 
on the 6th June, 1899, but all the fifteen separate accounts, had 
been opened during the years 1871-1874 in contravention of the 
provisions of sections 1o and 11 of Act XI of 1859; the 
applicants were neither sharers in the whole estate nor 
proprietors of specific lands, but they were shareholders in some 
only ofthe many villages comprised in the entire estate, as is 
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clearly shewn by the details of the shares and villages in respect 
of which the separate accounts were opened. This state of 
things has continued for many years, and has not been questioned 
by the various proprietors. The reason is obvious. When the 
Land Registration Act of 1876 came into force, it became clear 
that what had been done before irregularly, because not falling 
within the scope of sections 10 and 11 of Act XI of 1859, might 
be validly done under section 7o of the Land Registration Act. 
It would have been idle, therefore, for the parties to challenge 
the validity ofthe separate accounts at any titne after 1875. If 
objection had been taken by any of the proprietors, the then 
existing arrangement might have been validated by the presenta- 
tion of applications under section 70 of the Land Registration Act. 
It is not right to say that the parties now attempt to invalidate 
what had been done at their instance during the years 1872-74, 
and no such question arises as was considered by this Court in 
Rai Mohan v. Sasanka Mohan (1), namely, the right of a 
proprietor to question the validity of a settlement of an estate 
irregularly made. If we look at the substance of the matter, the 
position of the parties is identical with what would have been their 
position if the separate accounts had been, as they could have 
been, opened under section 70 of the Land Registration Act. 
There isno controversy that, ifthey be deemed to have been 
opened under section 70 of the Land Registration Act, the 
purchaser at the revenue sale is not entitled to claim the benefit 
of the exception in section 53 of Act XI of 1859. The conclusion 
follows that the view adopted by Mr. Justice Vincent in con- 
currence with the Court of first instance that the purchaser 


has acquired the property subject to encumbrances, is correct 
and must be upheld. 


It is satisfactory to find that this view of the law is 
manifestly in accord with the justice of the case. We have some 
indication of the value of the property, when we remember that 
the mortgagees advanced more than Rs. 13,000 on security of 
the share of the villages comprised in the first separate account 
which may be assumed to be worth at least that sum, 
The value of that share, as shewn by the proportion of the total 
Government revenue assigned to it, is about one-sixth of the 
value of the entire estate. The whole estate, therefore, is worth 
at a very moderate estimate, at least Rs. 78,000. The purchaser has 
acquired it for. Rs. 16,200; the charge claimed by the mortgagee 


(1) (1899) 12 O, L, J, 407, 
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amounts approximately to Rs. 20,000 ; even if the purchaser has 
to pay this charge, as in concurrence with Mr, Justice Vincent, 
I hold that he is bound to do, he has made an excellent bargain ; 
in fact the very small price paid by the purchaser indicates 
plainly that he, at any rate, must have thought that he was 
acquiring the property subject to encumbrances. 

The result, therefore, is that in concurrence with Mr. Justice 
Vincent I hold that the decree of the Subordinate Judge must 
be affirmed, and this appeal dismissed with costs. The hearing 
fee of the two hearings is assessed at Rs. 1,000. i ; 
A. T.M. Appeal dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 


LOKENATH BIDYADHAR MAHAPATRA 
V: 
JAHANIA BIBI AND oTHERs.* 


Fishery right—Easement—Limitation Act (XV of 1877), Sec. 26—Lost grant— 
Suit for declaration of fishery right, maintainability—Injunction— 
Limitation Act (XV of 1877) Sch. II. Arts, 142, 144—Right to ewtrg- 
territorial fishery, if immovable property—Interest in immovable property. 

Under section 26 of the Indian Limitation Aot (1877), a profit a prendre, 
such as a right of fishing in another's water, falls within the description of 
easement. 

Chundee v. Shib (1) referred to. 

If any person claims any such statutory right of easement, it is necessary 
for him to prove that the right has been exercised within two years before the 
commencement of the suit 
_ There is a substantial diference between isolated acts of trespass which 
amount to disturbance of the exercise of a right of fishery, and complete 
exclusion of the party who sets up the right, from entry upon the land when 
Govered by water with ajview to the exercise of his right, In a case of the 
latter description, the party aggrieved may sue in ejectment. i 

The scope of Article 144, Schedule II of the Limitation Act, is wider. 
than that of Article 142 ; the latter refers to guits for possession of immovable 
property, the former includes in addition interests in immovable property 

A right to extra-territorial fishery is not immovable property for all 
purposes ; but it is an interest in immovable property, 

Maharana Futteh Sangji v. Dessai Kullianraiji (2) referred to. 

Ram Gopal v. Nurumuddin (3) commented on. i 

A suit for possession of a several fishery is governed by Article 144, Soh, II, 
of the Indian Limitation Act. i 


* Appeal from Appellate Deoree No. 2519, of 1910 against the decree of 
T, 8. Macpherson, Esq., District Judge of Outtack, dated the 4th’June, 1910, 
modifying that of Babu Jogendra Nath Mookerjee, Subordinate Judge of 


„Cuttack, dated the 8th March, 1909. 


(1) (1880) I. L. R. 5{Calc. 945, 6 C. L. R. 269. 
(2) (1873);21 W. R. 178, 13 B. L, R. 254, L, R, 11, As 84 (58). 
(8) (1892) I, L. R, 20:Calo, 446, 
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Appeal by Defendant No, J. 
Suit for declaration of title to a fishery and for recovery of 
possession thereof with mesne profits. | 
"The material facts and arguments appear from the judgment. 
Babu Provas Chunder Mitter for the Appellant. 


Babus Umakali Mukerfee and Monmohun Dutt for the 
Respondent. C. A. Ve 


The judgment of the Court was delivered by 


Mookerjee J.—This appeal is directed against a decree in a 
suit for declaration of title to a fishery and for recovery of posses- 
sion thereof with mesne profits. The plaintiffs, now respondents, 
are proprietors of an estate Gopinathpur along with the third 
defendant. The first defendant who is appellant in this Court, 
is the proprietor of estate Bara Benakula. The case for the 
plaintiffs is that the fishery within the ambit of the estate of the 
first defendant is annexed to the estate of the plaintiffs. They 
allege that this right of fishery has been exercised by them and 
by their predecessors in interest from time immemorial, but 
since the 15th November, 1895, the first defendant and his tenant, 
the second defendant, have prevented them from exercising this 
right. The plaintiffs thereupon instituted a suit for the enforce- 
ment of their right, but for reasons not necessary to state here, 
withdrew from that litigation with liberty to institute a fresh suit. 
The present action was next commenced on the roth January, 
1906. It is necessary to state at this stage that the plaintiffs 
claim to exercise their right of fishery over different portions of 
the estate of the first defendant at different seasons of the year ; 
they claim a right of fishery, frst, from the month of Asarh to 
Aswin, over that portion of the estate of the defendant which is 
over-flooded by the water of the lake Chilka ; secondly, from the 
month of Aswin to Chaitra, in twelve kals or janas, that is, 
channels which are left full of water and connected with the 
Chilka, even after the flood has begun to subside ; and ¢hzrdly, 
from the month of Chait to Jyet, in 44a/s where the water remains, 
though no longer connected with the lake. The defendants 
resisted the claim substantially on the ground that the right set 
up never existed, that the suit, framed as it was for ejectment and 
amages, was not maiatainable, and that, in any event, the claim 
was barred by limitation. The Court of first instance found upon 
_the question of title in favour of the plaintiffs, in so far as the 
‘claim related to the exercise of the right of fishery between 
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Asarh and Aswin, and also in respect of ten out of the twelve 
khals during the months of Aswin to Chait. As regards limitation, 
the Court overruled the plea except in respect of the exercise of 
the right of fishery during Baisak and Jyet. Both parties were dis- 


‘satisfied with this decision, and each challenged it on appeal in so 


far as it was adverse to his claim. The learned District Judge held 
that the right of fishery of the first description had been proved, 


-that the second also had been established in respect of all the 


twelve kals, but that the claim for the third was barred by 
limitation. The first defendant has now appealed to this Court, 
and on his behalf the decree of the District Judge has been’ 
assailed substantially on three grounds, namely, frs¢, that upon 
the facts found, the plaintiffs have no subsisting right of fishery, 
capable of enforcement against the defendants ; secondly, that 
the suit has not been properly framed in ejectment ; and ¢hzrdly, 
that the claim is barred by limitation. ' 
In so far as the first of these grounds is concerned, there is 
in our opinion no substance in it. The plaintiffs do not set up a 
prescriptive right of fishery under section 26 of the Limitation 
Act of 1877. No doubt, under that statute, a profit æ prendere, 
such as a right of fishing in another's waters, falls within the 
description of an easement. Chundee v. Shib (1). If the plaintiffs 
had claimed any such statutory right of easement, it would have 
been necessary for them to prove that the right had been 


‘exercised within two years before the commencement of the 


suit. The plaintiffs, however, have traced back the existence of 
the right to at least the 11th December, 1780, long anterior to 
the British occupation of Orissa in 1803. The conveyance of 
the estate Gopinathpur of that date shows, that even at that 
time the right of fishery over the waters of the estate Bara Bena- 
kula was treated as annexed to the proprietorship of the former 
estate. We have next a document of the 1st July, 1815, whereby 
the revenue of estate Gopinathpur appears to have been settled 
in perpetuity: there also the fishery is treated as annexed to 
Gopinathpur. We have finally a proceeding of the Collector of 
Puri dated the 12th September, 1836, by which the objection of 
the proprietor of Bara Benakula was maintained, that so far as 
his liability to pay revenue was concerned, the fishery should be 
excluded from the assets of his estate. The Subordinate Judge 
and the District Judge have referred to numerous other 
documents to fortify the position that the plaintiffs, as proprietors 
of Gopinathpur, are entitled to .this extraterritorial fishery 


(4) (1880) I, L, R. 6 Calc. 945, 
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over the lands of the estate Bara Benakula. In our opinion, the O1vin, 
conclusion of the Courts below that the plaintiffs have the right "4911, 

of fishery claimed by them, possibly under some lost grant, iS Lokenath Bidyadhar 
unassailable in second appeal: the first ground taken on behalf of Mahapatra 
the appellants cannot, therefore, be sustained, Jahania Bibi. 


In support of the second ground urged on behalf of the Mookerjee, J. 
appellant, it has been contended that if the rights of the plaintiffs — 
have been invaded, their remedy is by way of a suit for an 
injunction and not for ejectment. In support of this proposition, 
reference has been made to the observations of Westropp, C. J. 
in Baban v. Nagu (1), and a passage from Farnham on Waters, 
Vol. Il, p. 1447. It has been argued, on the other hand, that 
the plaintiffs claim an exclusive right of fishery on the lands of 
the defendant at certain seasons of the year, andthat during 
these seasons, the plaintiffs are essentially entitled to possession 
of the land under water. As observed by Westropp, C. J., in 
Baban v. Nagu (1), the various forms of action known in 
England have never been in force in this country, and no useful 
analogy can, therefore, be drawn from this source. It may be 
pointed out, however, that a fishery may be leased and is so far 
yeal estate that it is subject to dower. Holford v. Pritchard (2), 
Rex v. Old Alresford (3) and Swanwick v. Verney (4), Bacon's 
Abridgment Tit. Dower. It has also been held that trespass 
lies for the disturbance of an exclusive right of fishing attached 
to the soil. Child v. Greenhill (5), Smith v. Kemp (6) and 
Holford v. Bailey (7), but it has been held that the action of 
forcible entry and detainer will not lie. Van Auken v. Decker (8). 
The cases of Molineaux v. Molineaux (9) and Waddy v. Newton (10), 
apparently recognize the principle that an action of ejectment 
may be maintained for a fishery. The case of Rex v. Old 
Alresford (3) points to the same conclusion, though that case 
related to a territorial fishery. Adams on Ejectment, 20, 
Woolrych on Waters, 92. An injunction has been granted where 
there has been disturbance of the exercise of a right of fishery 
by an unauthorised act as where fresh water has been polluted, 
[Aldred's Case (11), Altorney-General v. Birmingham (12), Old 
Aker v. Hunt (13) and Fitzgerald v. Firbank (14)], or tidal water 


(1) (1876) I, L. R. 2 Bom. 19 (54). 17) (1850) 13 Q. B. 426; 78 R. R, 482. 
(2) (1849) 3 Exch 793 ;77 R. R. 840. (8) (1881; Penny (Pa) 108, 

(3) (1786) 1. T. R. 358. (9) (1605) Cro. Jac. 146. 

(4) (1882) 30 W. R. Eng. 79. (10) (0724) 8 Mad. 276, 

(5) (1639) Cro. Oar. 553. (11) (1611) 9 Coke 576. 

(6) (1693) 2 Salk. 637. (12) (1858) 4 K. & J 628, 


(13) (1855) 6 De. M. & G. 376. (14) (1897) 2 Ch. 96, 
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Orvis. has been excluded ı (Bridges v. Highton (1), so as to destroy a private 

1911, 1. right of fishing. See also Bostock v. North Staffordshire Ry. Co. (2) 
Lékénath Bi Bidyadhar and Pery v, Mornion (3). It has, however, been sometimes said, 
Mahnpatng that injunction will lie to restrain interference with exclusive 
Jahania Bibi. fishery rights, where there is no adequate remedy at law. Allen v. 


Bookerjes 7 Donally (4). In our opinion, there is substantial difference . 
— between isolated acts of trespass which amount to disturbance 
of the exercise of the right of fishery, and complete exclusion 
ofthe party who sets up the right from entry upon the land 
when covered by water with a view to the exercise of his right. 
In a case of the latter description, there is no good reason or 
principle why the party aggrieved should not sue in ejectment. 
It need not be disputed that under the law of England, trespass 
will lie against any one interrupting or interfering with another’s 
right of fishing even against the owner of the land. Hamilton vi 
Donegal (5) and Whelan v. Hewson (6): see also Wenman v; 
Mackenzie (7), Clarke y. Merser (8), Acheson v. Henry (9), Crichton 
v. Collery\(19) and Bristow v. Cormican (11). But this is not incon- 
sistent with the view that where, as here, the plaintiffs have been 
completely refused all access to the land of the defendant, when 
covered by water, and haye thus been successfully deprived of 
the exercise of their right, they may sue to eject the defendant. 
We must, therefore, overrule the second ground, that the suit 
has not been properly framed. 

In support of the third ground, it has been urged that the 
suit is barred by limitation, because it has not been brought 
Within six years from the time when the right to sue accrued 
within the meaning of Art 120 of the second Schedule of the 
Limitation Act of 1877. It has been argued, on the other hand, 
that Art. 120 is the final and residuary Article to which recourse 
is permissible, only if the Court is clearly satisfied that no other 
Article is applicable, and it has been suggested that either 
Art. 142 or Art. 144 is applicable. It has not been disputed 
that, if either of these Articles governs the matter, there is 
no bar of limitation in this case, in so far as the claim of the 
plaintiffs has been successful. With reference to Art. 142, it 
has been argued by the learned vakil for the appellant that this 
is not a suit for possession of immovable property, and reliance 

(1) (1865) 11 L. T. 653 (6) (1872) T. R. 6 O, L. 283. 

(2) (1852) 56 De G. & Sm. 584. (7) (1855) 5 E. & B. aoe 103 R. R. 563. 
(3) (1889, L. R. Ir, 23 Eq 402. (8) (1860) 1 F. & F. 4 
(4) (1856) 6 Ir. Ch. R. 229. (9) (1873) I. R, 7. ©. 


(5) (1795) 3 Ridgeway P. O. 311. (10) (1871) 19 W, R. Ging.) 107. 
(11, (1878) 3 A. O. 641, 
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has been placed upon the decision of the Full Bench in Fadu 
Fhala v. Gour Mohun (1) where it was ruled that a possessory 
action could not be maintained under section 9 of the Specific 
Relief Act for the possession of a right to fish in a kal the soil 
of which does not belong to the plaintiff. On the other hand, 
reliance has been placed by the respondents upon Ramgopal v. 
Nurumuddin (2) in which it was held that a right of fishery is 
immovable property within the meaning of section 106 of the 
Transfer of Property Act. It has further been argued that 
even ifthe right of fishery in question cannot be treated as 
immovable property within the meaning of Article 142 of the 
Limitation Act, it is at least an interest in immovable property 
within the meaning of Article 144. It will be observed that the 
scope of Article 144 is wider than that of Article 142 ; the latter 
refers to suits for possession of immovable property, the former 
includes in addition interests in immovable property. As at 
present advised, we find it difficult to hold; notwithstanding 


the decision in Ram Gopal v. Nurumuddin (2), which apparently | 


does not accurately state the effect of the opinion of the majority 
of the Full Bench in Fadu Fhala v. Gour Mohun (1), that a 
“right to extra-territorial fishery is immovable property for all 
purposes. But, in our opinion, there is no room for reasonable 
doubt that a right of this description relates to an interest in 
immovable property. In support of this proposition, reference 
may be made to the decision of their Lordships of the Judicial 
Committee in Moharana Futteh Sangjt v. Dessai Kuhlainray? (3). 
The interest of the plaintiff possesses the qualities both of 
immobility and of indefinite duration and also issues out of 
immovable property ; it is consequently an "interest in immov- 
able property.” But for the right acquired by the plaintiffs, 
the defendant, as proprietor of his land, would have been entitled 
exclusively to exercise a right of fishery over his land when 
flooded by water from the lake ; that right has legally vested 


in the plaintiffs, and has become annexed to the proprietorship | 


of the estate owned by the latter. To this extent, therefore, 
the rights incident to the ownership of the estate of the defen- 
dant have been abridged ; to that very extent, the plaintiffs have 
acquired an interest in the immovable property of the defendant. 
The view we take, is supported by the cases of Mohunt Deo 


(1) (1892) I. L. R. 19 Cale. 544 F, B. (2) (1892) I. L. R. 20 Cale, 446, 
(3) (1878) L. R. 1 I. A. 34 (53; 21 W. R. 178, 
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Surun v. Ismail (1) and Parbutty` Nath v. Mudho Paroe (2); 
see also Radha Mohun v. Neel Madhu (3), Mahananda v. 
Mongala (4), Kurupam v. Merangi (5), Amrita Nath v. Mati 
Lal (6). It follows that the suit may rightly be treated as a suit for 
possession of an interest in immovable property within the 
meaning of Art. 144 and is, therefore, not barred by limita- 
tion, except in so far as the defendants have been in adverse 
possession for more than twelve years. The third ground taken 
by the appellant consequently fails. 

The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


A. T. M. Appeal dismissed. 
(1) (1875) 24 W. R. 300 (4) (1904) I. L. R. 31 Cale, 937, 8 C. W. N. 804, 
(2) (1878) 1. L R. 3 Cale. 276. (5) (1881) I. L. R. 5 Mad. 253. 

(3) (1875) 24 We R. 200. (6) (1889) 4 O. P. L, R. 16. 





Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
PREONATH MOZUMDAR 


: v. 
DURGA TARINI GHOSE." 


Possession, suit for—Ecidence Act (1 of 1872), Secs. 74, 83, 90— Wap prepared 
by Collector, while in charge as private proprietor, if public dooument— 
Proof, mode of —Publio document, question of, a question of fact—Map 
treated as public document— Wap prepared for one purpose, if can be 
used for another purpose—Recital in map, if binding—Objection as to 
admissibility—Thak map, evidentiary value. 


The question whether a map is a public document within the meaning 
of section 74 of the Indian Evidence Act, is prima facie a question of fact, 
and the mere circumstance that the map in question was treated as a public 
document in some earlier litigation to which the plaintiff was not a party, 
does not bind the plaintiff. 

A map prepared at the instance of the Collector in his capacity as the 
holder of a trust estate, is a private document, and its accuracy has to be 
established. Section 83 of the Evidence Act has no application to such a map. 

Under section 90 of the Evidence Act, the map may show the time of its 


* preparation ; but that section does not establish the accuracy of the map. 


A map prepared for one purpose cannot be used for a totally different 
purpose. Ifa map is duly proved and is ultimately used as evidence, the Court 
should consider how far the boundaries, in so far as the lands in dispute are 


concerned, were in view when the map was prepared. 
A mere recital on the face of the map that other persons, the holders of 


æ Appeal from Appellate Decree No, 2243 of 1908, against the decree of 
8. B. Chowdhry, Esq. Distriot} Judge of Khulna, dated the 18th July 1908, 
affirming that of Babu Satya Churn Ganguly, Subordinate Judge of Khulna, 
dated the 10th December, 1906. 
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the neighbouring lands, had notice of the proceedings, is not conolusive, CIVIL, 
specially in the absence of their signatures, SEN 


a 1911, 
Where objection has not been taken to the admissibility ofa map which “——~ 


would be admissible if certain requirements were fulfilled, the objection cannot Preonath Mozumdar 


be taken at a late stage. Durga Tarini Ghose, 
t 


Gunga. Narain v, Radhika Mohun (1), Girindra v. Rajendra (2) and — 
Madhahi v. Gaganendra (8) referred to. 


The evidentiary value of a tkak map may be affected by the condition of 
the land at the time the survey was made; but the thak map cannot be 
ignored upon a general allegation that the land at the time was jungle, 

Appeal by the Plaintiff. 

Suit for possession. 

The material facts and arguments appear from the judgment, 

Babus Provas Chunder Mitter and Sachindra Prosad Ghose 
for the Appellant. 

Babus Surendra Chunder Sen, Dwarka Nath Mitter, Sailenara 
Nath Palit and Baranashibasi Mukerji for the Respondent. 

C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation which February, 17. 
has given rise to this appeal consists of a tract of land described 
in the plaint as covering about 120 bighas but found subsequently 
on measurement to cover about 200 bighas. The case for the 
plaintiff is that the disputed land is comprised in mouzah Alaipore 
whereas the case for the defendants is that it is part of their 
property Beel Pabla. The Courts below have concurrently 
dismissed the suit on the ground that the plaintiff has failed to = 
establish his title as well as possession within 12 years of the 
commencement of the suit. 

The decision of the District Judge has been assailed before 
us on behalf of the plaintiff substantially on two grounds, namely, 
first, that the question of title has been erroneously decided by 
reason of the reception of evidence which is inadmissible in law, 
and secondly, that the question of limitation has been erroneously 
decided because the evidence has not been examined from the 
point of view of the nature of the land. 

In so far as the first branch of the contention of the appellant 
is concerned, it may be stated at the outset that the plaintiff 
relied mainly on the Thak map of 1856 whereas defendants 
relied upon the map prepared in 1865 under the supervision of 


(1) (1873) 21 W. R. 115. (2) (1897) L C. W. N. 530. 
(3) (1904) 9 Os W. N. III; 
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the Deputy Collector Babu Barendra Nath Sen. The plaintiff 
contended before the District Judge that the map of 1865 was 
not admissible in evidence against him; but this objection was 
overruled on the ground that the map on the face of it shewed 
that it was prepared in 1865 and was consequently admissible 
under section 90 of the Indian Evidence Act. In our opinion, 
this position cannot possibly be maintained. Section go of the 
Indian Evidence Act only shews that the map was prepared 
at the time at which it purports to have been made by the 
officer whose signature it bears, but it does not establish the 
accuracy of the map. But in the Court below as also in this 
Court it has been contended that the map is a public map, as 
was held by their Lordships of the Judicial Committe in the case 
of Radhamoni Debi v. Collector of Khulna (1), and by this Court 
in the case of Sital Chandra Ghatak v. Mahendra Kumar (2) 
decided by Mr. Justice Woodroffe and Mr. Justice Richardson. 
In answer to this contention, it has been argued on behalf of the 
plaintiff that these judgments cannot be used against him for the 
purpose of establishing that the map is a public map, the accuracy 
of whcih may be presumed under the provisions of the Indian 
Evidence Act. In our opinion, this position is incontestable. 
The question whether the map is a public document within the 
meaning of section 74 of the Indian Evidence Act is prima facie a 
question of fact, and the mere circumstance that the map in 
question was treated asa public map in some earlier litigation to 
which the plaintiff was nota party does not bind the plaintiff. 
It turns out, however, upon an examination of the proceedings in 
the case of Radhamani Devi v, Collector of Khulna (1), that the 
map in question was not treated as a public map. It appears that at 
the time of that litigation the surveyor Mahim Chandra Bose was 
dead, and consequently two persons of the names of Sital Chandra 
Mitter and Munshi Muzaharuddin Mahomed, who had been 
present at the time the map was prepared, were examined to 
explain the circumstances of its preparation. It further appears 
from a passage in the judgment of their Lordships of the Judicial 
Committee that the map was not treated as a public map, and it 
was expressly stated that the evidence of conduct of the parties 
made it clear thatit was entitled to no less than the degree of 
authority which attaches to Government surveys generally. 
It has been explained to us that in the earlier litigation the 


(X) (1900) I. L. R. 27 Cale. 943. 
(2) (1909) E, A, Nos, 37 and 57 of 1907 (Unreported). 
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conduct of the parties to which reference is made in the judgment CIVIL. 
of the Judicial Committee consisted in the circumstance that the 1911. 
map was mentioned in a certain lease which was apparently Preonath Me Mozumdar 
binding upon the parties. In the case before us, the’ map is not 

mentioned in the lease. It is therefore impossible to hold that P¥8* Tarini (hipe; 
the decision of the Judicial Committee in the case of Radhamani Mookerjee, J. 
. Devi v. Collector of Khulna (1) and of this Court in Sztal aa 
Chandra Ghatlack vw. Mahendra Kumar Mitter (2), proves 

‘conclusively against the plaintiff that the map is a public map, 

(On the other hand, it is fairly clear that the map isa private 

document. It appears to have been prepared at the instance of 

the Collector who was in charge of the Syedpore Trust Estate, 

because he was dissatisfied with the Thak map of 1856. We have 

not been informed whether any steps were taken for the correction 

of the Thak map in the manner provided for that purpose by an 

appeal to the superior revenue authorities. If such proceedings 

had been taken, the result would undoubtedly have been 

indicated on the Thak map itself. Consequently, the true 

position appears to be that we have on the one hand-the 

Thak map and on the other the map of 1865 which was prepared 

at the instance of the Collector in his capacity as the holder of 
‘the Syedpur Trust Estate. Consequently, the map must be 

treated as a private document ; and if it is treated as a private 

document, there can be no question that its accuracy has to be 

established, because it has been laid down by a series of decisions 

of this Court that section 83 of the Indian Evidence Act has no 

application to maps prepared by an offizer of Government while 





he is in charge of properties as a private proprietor. In support 
of this position, reference may be made to the decision of this 
Court in the cases of Funmajoy Mullick v. Dwarkanath Mytee (3), 
Ram Chunder Sao v. Bunseedhur Naik (4), and -the observation 
‘in the case of Dinomont Chowdhrant w. Brojo Mohini Chow- 
dhrani (5). The contrary view adopted in the case of Tarak 
Nath Mukherji vy. Mahendra Nath Ghose (6), which was decided 
in 1870 before the Indian Evidence Act was passed cannot, in 
view of the later decisions, be treated as good law. Consequently, 
before the defendants can be allowed to use the map against the 
plaintiff, they must be called upon to establish its accuracy. 
But even if its accuracy is established, other circumstances have to 


(1) (1900). I. L. 
(2) (1909) R. A. 
(3) (1879) I. L. 
(4) (1883) ‘I. L. 


BR. 27 Oale. 943. 

87 and 57 of 1907 (Unreported.) 

R 5 Cala 287. ° (5) (1901) L L. R. 29 Oale. 187, 
R.9 Oalo. 7£1. (6) (1870) 13 W; B, 56, 
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CIVIL. be taken into consideration, which may affect its evidentiary 
1911. value. The learned vakil for the appellant has contended upon 

Pishacth M ozaiidar the authority of the cases of Kerr v. Nazzur Mahomed (1) and 

Kanto Pershad v. Jagat Chandra Dutta (2), that a map prepared 

for one purpose cannot be used for a totally different, purpose, a 

purpose wholly irrelevant to the subject of dispute in the earlier 

litigation. The Courts below do not appear to have considered the 
evidentiary value of the map from this point of view. It cannot 
be disputed, as pointed out by this Court in the cases of Moni 

Roy v. Musst. Rajbunsee Kooer (3) and Ranajit Sinha v. 

Basanta Kumar Ghosh (4), that even though the boundaries 

between two villages may have been demarcated as between two 

contesting parties with regard to one portion of the estate, if an 
attempt is made in a subsequent litigation between the same 
parties to use the map with regard to another portion of the 
boundaries, the matter requires careful scrutiny. If, therefore, 
this map is duly proved and is ultimately used as evidence against 
the plaintiff, the Court must consider how far the boundaries in 
so far as the lands now in dispute are concerned, were in view 
when the map was prepared. If it is established that the portion 
of the boundary now in dispute was also directly in dispute at 
the time when the map was prepared, the map would be of 
considerable value; otherwise, its evidentiary value would be 
diminished. The learned vakil for the appellant has further 
contended that the map is not signed either by the owners or 
the tenants of the adjoining land, and that unless it is established 
that the map was prepared, if not with the assent, at least with 
the knowledge, of the proprietors of the neighbouring lands 
affected by the demarcation, its evidentiary value would be very 
little. This contention is supported by the cases of Omirta Lall 

Chowdhry v. Kalee Fershad Shaha (5), Zhe Collector of Raj- 

shahye v. Doorga Soonduree Debia (6) and Nobo Coomar v. Gobind 

Chunder (7). The mere recital on the face of the map that 

. other persons had notice of the proceedings would not by ary 
means be conclusive, specially in the absence of the signatures, 
such as is usual, on the maps by the holders of ‘the neighbouring 
land. Consequently, if the map is used in evidence, this cir- 
cumstance also must be borne in mind, The learned vakil for 
the appellant has further contended that the rnap of 1865 appears 


v, 
Durga Tarini Ghose. 


Mooksrjee, J. 
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to be based on the chittah of 1254, and as that chittah itself was 
prepared by guess, the evidentiary value of the map cannot 
exceed that of the chittah, The Courts below do not appear to 
have considered the matter from this point of view, which has 
obviously to be taken into consideration if the map is to be used 
in evidence against the plaintiff. In answer to this contention of 
the appellant, it has been argued by the learned vakils for the 
respondents that no objection ought to be allowed to be taken to 
the admissibility of the map as such objection was not taken in 
the Courts below. We are unable to hold that objection was not 
raised to the reception of the map in evidence, although it is 
quite possible that the objection was not formulated with the 
precision with which it has been taken in this Court. No doubt, 
if objection has not been taken to the admissibility of a map 
which would be admissible if certain requirements were fulfilled, the 
objection cannot be allowed to be taken at a subsequent stage, as 
laid down in the cases of Girindra Chandra Ganguli v. Rajendra 
Nath Chatterjee (1), Gunga Narain Chowdhry v. Radhika Mohun 
Roy (2) and Madhabi Sundari v. Gaganendra Nath Tagore (3). 
These cases, however, are clearly distinguishable ; and the 
substantial objection which has been raised in this Court was 
taken, undoubtedly before the District Judge if not also before the 
Court of first instance, It has further been contended by the 
learned vakils for the respondents that even if the map is not 
admissible under section 85 of the Indian Evidence Act, it is 
admissible under sections 13 and 14 of the Act, as laid down by 
this Court in the case of Fanamajoy Mullick v. Dwarkanath 
Mytee (4). This argument, however, even if it is assumed to be 
correct, is of no assistance to the respondents. If the map is 
used in evidence under sections 13 and 14 of the Indian Evidence 
Act, it is evidence merely of an assertion of the title which is 
now put forward by the defendants so far back as 1865 ; but the 
map has been used by the learned District Judge as showing 
clearly that the Thak map is incorrect ; and for that purpose, it is 
essential to establish that the map itself is correct. It has finally 
-been suggested by the learned vakils for the respondents that 
the learned District Judge has given an independent reason for 
the rejection ofthe Thak map, and that, consequently, apart from 
the map of 1865, the plaintiff cannot possibly succeed. Our 
attention has been invited to a solitary passage in the judgment 


(1) (1897) 1 C. W. N. 630. (3) (1904-9 C. W. N. 111. 
(2) (1873) 21 W. R. 115 (4) (1879) I. L. R, 5 Calc. 287. 
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CIVIL. of the learned District Judge in which he observes that Thak 
1911. maps go, upon possession but here the land was all jungle and 


there was no visible physical possession. Now, it may be 
conceded that, as was pointed out in the case of Foytara Dassee v. 
eee Mahomed Mobaruck (1), the evidentiary value of Thak maps 
Mookerjee, J. would be affected by the condition of the land at the time the 
oe survey was made. But obviously the Thak map cannot be 
ignored upon a general allegation that the land at the time was 


Preonath Mozumdar 


v. 
Durga Tarini Ghose. 


jungle. It is conceivable that the land in dispute was not jungle 
at the time and was quite capable of survey at the time. Conse- 
quently, if the learned District Judge based his judgment merely 
upon the observation upon which reliance is placed, it would be 
necessary to direct a further enquiry into the matter. It has 
been suggested, as a last resort, by the learned vakils for the 
respondents that the map was prepared at the instance of the 
common superior landlord of both the parties and that conse- 
quently it may be used in evidence by either party against the 
‘other. This contention does not appear to have been raised in 
.either of the Courts below, and we have no evidence on the record 
to shew that the title under which the plaintiff claims was created 
subsequent to the survey of 1865. Itis obvious that if this 
title is antecedent to 1865, the map could not be used 
against him on the ground suggested. We must, therefore, hold 
upon the first branch of the case for the appellant that the 
decision of the District Judge upon the question of title cannot - 
be supported. 

In so far as the second branch of the case for the appellant is 
concerned, reliance has been placed upon the decision of this 
„Court in the case of Mirza Shamsher Bahadur v., Kunj Behari 
Zall (2). In our opinion, the decision of the District Judge 

y upon the question of limitation also cannot be supported. In 
the first place, his decision upon the question of possession is 
inextricably mixed up with the decision of title which as we 
have said cannot be supported. In the second place, the 
‘learned District Judge does not appear to have considered the 
nature of the land. It is clear upon the evidence that- up to at 
least 1874 the land was covered with jungle. It has been stated 
to us that, according to the evidence even on the side of the 
defendants themselves, portions of the land were brought under 
cultivation within 12 years of the commencement of the suit. 
Consequently, the claim of the plaintiff cannot be treated as 


(1) (1882) I L, RB. 8 Cale. 975 (2) (1907) TO. L. J, 414, 12 O, W. N. 273. 
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barred by limitation in respect of such lands. It is further clear 
that if the Thak map goes on possession, the evidence of possession 
must be considered from an entirely different point of view, and 
in the case of jungle lands, possession prima facte.is with the 
person whose title is established. We are of opinion that the 
case must go back not merely for the decision of the question of 
title but also for reconsideration of the question of limitation. 

The result, therefore, is that this appeal is allowed, the deci- 
sion of the District Judge set aside and the case remanded to 
him for reconsideration. The defendants will have ‘an. oppor- 
tunity to prove the map of 186s and the District Judge will for 
that purpose give necessary directions for the reception of evidence’ 
by the Court of first instance. - The plaintiff will have an oppor- 
tunity to rebut any new evidence that may be adduced by the 
defendants. New evidence will not be admissible in so far as 
the question of possession is concerned. The costs of this appeal 
will abide the result. 


A. T. M. : Appeal allowed : Case remanded. 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 
MAHANANDA ROY 
v. 


SARATMANI DEBI.* 


Alienation, restraint ‘on—Transfer of Property Act (IV of 1882), Sec. 10— 
` Restriction placed by landlord on himself, if valid—Restriction limited in 
character—Clauses inseparable. 


A lease recites : “ (1) The lessor shall have no power to transfer in any 
way the leased property, by sale, gift or otherwise. (2) The lessor shall not 
bė able to have the said lands sold by auction for any debt other than arrears 
of rent thereof, nor shall any other creditor be able to cause the same to be 
attached and sold by auction. (3) The lessors do not grant the lessees or 
their heirs any transferable interest in the property.” 

Held, that the three clauses in the lease are to be read together. 

The convenant which restrains the lessee from transferring the property 
is void and unenforceable, and the restrictions by which the creditors of the 
lessees are declared incapable of attaching and selling the leasehold interest 
are equally inoperative, as the conditions were not for the benefit of the lessor 
or those claiming under him, in the absence of a covenant for re-entry. The 
landlord is also not fettered by the restriction placed upon. himself. In other 
words, if the scheme to impress upon the leasehold interest’ a character of 
inalienability has failed, it has failed in its entirety, because the clauses are 
essentially interdependent and not severable. 


Ca Appeal from Order ‘No. 479 of 1909, against ike order of Babu Rem 
Ohatan Mallik; Sùbordinate Judge of Nadia, dated the 18th August, 1909, z 
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The whole object of the lessor in the lease was that the lessees should not 


have a transferable interest, 
Every restriction, however limited in character, upon the right of aliena- 
tion, is not invalid in law. 
Appeal by the Judgment-debtor. 
Application for execution of decree. 


The material facts and arguments appear from the judgment, 

Babu Tarint Das Banerjee for the Appellant 

Babus Haradhan Nag and Upendra Narayan Bagchi for 
the Respondent. 

The judgment of the Court was delivered by 


Mookerjes J.—This appeal is directed against an order 
by which the Court below has declared that the respondent is 
entitled, in execution of a decree obtained by her, to bring to 
sale a property held by the appellants under her by virtue of 
a lease granted on the 22nd May, 1908. The controversy 
between the parties has been limited in this Court to one point 
namely, whether upon the terms of the lease, the decree-holder 
is entitled to sell the property she has seized in execution. 
The covenants in the instrument bearing upon this matter, 
are contained in three clauses, which, in our opinion, must be 
read together. The lease recites that the lessees shall have 
no power to transfer in any way the said property by sale, gift, 
or otherwise. It next provides that “I” the lessor, “shall not 
be able to have the said lands sold by auction for any debt other 
than arrears of rent thereof, nor shall any other creditor be able 
to cause the same to be attached and sold by auction.” There 
is finally a clause to the effect that “the lessors do not grant 
the lessees or their heirs any transferable interest in the property.” 
It has been contended on behalf of the decree-holder that these 
covenants are not valid in law, because they are inconsistent 
with the nature of the interest created. In answer to this 
contention, it has been argued on behalf of the judgment-debtors, 
that although two of these covenants may be inoperative in 
law, the restriction which the landlord has placed upon himself, 
in so far as his right to enforce against the property any claim 
other than one for arrears of rent is concerned, is enforceable 
against him. Now, there can be no serious controversy that 
the covenants in the lease, in so far as they restrict the power 
of alienation of the lessees and make the property inalienable 
at the instance of their creditors, are void in law. In support of 
this view, reference may be made to section 10 of the Transfer 


` 


‘Vou. XIV] _ Ere covith. 


of Property Act, which provides that where property is trans- 
ferred, subject to a condition or limitation absolutely restraining 
the transferee or any person claiming under him from parting 
with or disposing of his interest in the property, the condition 
or limitation is void, except in the case of a lease where the 
condition is for the benefit of the lessor or those claiming under 
him. Now, in the case before us, the conditions are not for 
the benefit of the lessor or those claiming under her, because 
there is no covenant for re-entry. It has been pointed out 
by this Court in the cases of Wil Madhab Sikdar v. Norattam 
Stkdar (1), Goluk Nath Roy v. Mathura Nath Roy (2), Basarat 
Ali Khan v. Monirulla (3) and Kesav Lal v. Harasit Ghose (4) 
that unless there is a covenant for re-entry, a restrictive clause of 


the type contained in the instrument before us, is inoperative in law. 


Again, as pointed out iby Sir Charles Sargent in Vyankatraya v. 
Shivrambhat (5), although a restriction upon the right of the 
lessee to have the property sold in execution of a decree obtained 
against him may be valid, if there is a covenant for re-entry, 
such a covenant is invalid in the absence of any provision for 
forfeiture. Tamaya v. Timapa (6), Subbaraya v. Krishna (7), 
In re West Hcpetown Co. (8). Consequently, we must hold that 
the two clauses of the lease which provide that the lessee should 
have no power to transfer in any way the property demised, by 
sale, gift or otherwise and that no creditor would be able 
to cause the same to be attached and sold in execution, are 
inoperative in law. No doubt, in the case before us, the covenant 
has been so drawn as to expressly prohibit not merely a voluntary 
alienation but also a sale zz zuvitum, so that the queston does not 
arise whether an execution sale or an assignment by operation 
of law falls within the mischief of a covenant in restraint of 
alienation by act of the lessee. Doe v. Carper (9), Doe v. Hawke (10), 
Davis v. Eyton (11) and Doe v. David (12). The covenant is not 
for the benifit of the lessor and is consequently inoperative. 

The only other question for consideration, then, is, whether 


(1) (1890) I. L. R, 17 Cale. 826. (2) (1891) I, D. R. 20 Cale, 273, 
(3) (1909) I. L. R. 36 Calo, 745, 10 C. L. Je 49, 
(4) (1910) 12 0. L, J. 126. 
' (5) (1883) I. L. R, 7 Bom, 256 (261) (8) (1890) I. L. R. 12 All. 192. 
(6) (1883) I. L. R. 7 Bom, 262, (9) (1798) 8 T. R. 57. 
(7) (1882) I. L. R. 6 Mad. 159. (10) (1802) 2jEast, 431, 
(11) (1880) 7 Bing. 154; 33 R. R. 408, 
(12) (1834) 5 Tyr. 125,10. M, & R, 405, 40 R. R. 619, 
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the landlord is bound by the restriction- she placed upon herself, 
namely, that even she would not be able to have the land sold 
for any debt other than arrears of rent. Such a covenant, 
if it stood alone, might not be inoperative, because it did not 
take away completely from the grantee the right of alienation ; 
it cannot obviously be afficmed as an inflexible rule of law that 
every restriction, however limited in character, upon the -right of 
alienation of the grantee, is invalid inlaw. But, it would plainly 
be not right to separate this covenant from the two others already 
mentioned. The whole object of the lessor was, as is indicated by 
the concluding sentence of the lease, that the lessees should 
not have a transferable interest in the property. This restriction 
was inserted in the instrument, because the leasehold interest 
was permanent and would, in the absence of any restriction, have 


“been transferable under section 11 of the Bengal Tenancy Act. 
The other clauses, to which reference has been made, are all 


subsidiary to this, the primary object of the lessor. It would 
not be right to hold under these circumstances that although 
the covenant which restrains the lessee from transferring the 
property is void and unenforceable, and the restrictions by which 
the creditors of the lessees are declared incapable of attaching 
and selling the leasehold interest are equally inoperative, yet 


the landlord is fettered by the restriction she imposed upon 


herself. The landlord may reasonably contend that, if the 
property is in its essence transferable, either at the instance of 
the lessees or their creditors, she is at.libercy to treat the. 
property in the same way as any other creditor of the judgment- 
debtors may do. In other words, if the scheme to impress upon 
the leasehold interest a-character of inalienability has failed, it 
has failed in its entirety, because the clauses are essentially 


interdependent and not severable. Reading, therefure, the lease 


as a whole, we are of opinion that the provisions against aliena- 


tion are entirely void, and, that it is open to the decree-holder 
to proceed with execution of her decree against the property. 


The result is that the order made by the Court below is 
afirméd.and this appeal dismissed with costs. We assess the 
hearing fee at three gold-‘mohurs. 

A T M. k Appeal dismissed. 


Vor, XIV.) HIGH COURT. 


Before Mr. Fustice Mookerjee and Mr. Fustice Teunon. 
BANKU BEHARY SIKDAR 


V. 


GOPAL CHUNDER NEOGY.* 


Damages, suit for—Landlord and tenant—Agreement to pay superior landlord 
out of rent—Contract, breach of—Remedy, alternative— Civil Procedure 
Code (Act XIV of 1882), Sec, 48—Causes of action arising out-of one 
transaction—Deed, construction of. 


Where the tenant has failed to pay the sum which he had undertaken to 
pay to the landlord of the lessor, if upon the terme of the contract such sum 
may be rightly treated as rent, it is open to the landlord either to recover it as 
rent or to institute a suit for damages for breach of contract, 


The plaintiffs were landlords, who granted a lease to the defendant. The 
aggregate rent for the lease was fixed at Rs. 970 and odd annas, out of which 
the tenant undertook to pay to the superior landlord of his lessors Rs. 470 and 
odd annas and the balance Rs. 500 direct to the lessors, Throughout the 
lease the aggregate rent was described as Rs. 970 and odd annas. The 
lessee expressly undertook to obtain receipts for the sum and make them over 
to his lessorsand then to get receipts from the latter. The defendant 
defaulted to pay to the superior landlord the amount due in respect of the last 
instalment of the Bengali year 1807 and for the whole of the years 1308 and 1309 
{corresponding to 1901 to 1904 A. D.), with the consequence that the 
superior landlord got a decree against the plaintiffs. The plaintiffs paid to the 
superior landlord the decretal amount in March .1908, The plaintiffs then 
brought a suit on the 15th April, 1906, claiming to recover from the defendant 
rent for the year 1809 at the rate of Rs. 500 per annum, as also rent for the 
three succeeding years at the rate of Rs. 970, The plaintiffs then brought 
a suit for damages, claiming the amount paid by them less the sum realised in 
execution of their rent decree, with interest. 


Held, that although the entire sum of Rs. 970 was rent within the meaning 
of the Bengal Tenancy Act, it was not obligatory upon the plaintiffs to sue 
to recover Rs. 470 and odd annas which the defendant undertook to pay to 
their superior landlord, but that they had an alternative remedy by way of a 
suit for damages for breach of covenant in the contract, that the suit as 
framed was properly constituted, that it was not open to the objection of 
limitation or the objection that it was barred under section 43 of the Civil 
Procedure Code of 1882. 


Basanta Kumari v. Ashutosh (1) and Hemendra v. Kumar Nath (2) followed- 
Hemendra v. Kumar Nath (3) and Girish v, Kunja (4) doubted. 
The mere faot that the landlords adopted one of those courses in the 


* Appeal from Appellate Decree No. 2367 of 1908, against the deoree of 
C. P. Beacheroft, Esq , District Judge of 24-Perganas, dated the 7th July, 1908, 
modifying that of Babu Raj Krishua Banerji, Subordinate Judge of Alipur, 
idated the 21st February, 1908, 


(1) (1999) 1. L. R. 27 Calo. 67 (76) 

(2) (1904) 9 0. W, N. 96 (99). 

(3) (1904) I. L. R. 32 Calo. 169, 9 O. W. N. 96 (102). 
(4) (1908) 9 C. L. J. 1, I. L. R. 35 Calo, 683. 


589° 


CIVIL. 


1911. 
——_— 
February 7 8. 


590 


CIVIL, 


1911; 


Banku u Behaty 
Sikdar 


v, 
Gopal Chunder 
- Neogy. 


THE CALCUTTA LAW JOURNAL. [Vou XIV. 


previous litigation did not debar them from following a different and alterna- 
tive course in a subsequent litigation. 

Appeal by the Plaintiffs. 

Suit for damages by the landlord for non-payment of rent 
to superior landlord. 

The material facts and arguments appear from the EN 

Babus Dwarka Nath Chakrabarti and Bepin Behary Ghose 
for the Appellants. 

Babus Nil Madhub Bose and Kii Chandra Mullick for 
the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—The events antecedent to the litigation which 
has culminated in this appeal may be briefly narrated. The 
plaintiffs appellants are landlords and represent one Prasanna 
Kumar Kundu, who granted a lease on the 24th September, 1883, 
to the defendant in respect of an area of 884 bighas and 15 
cottahs. The terms of the contract, in so far as they are material 
for the purposes of the decision of the questions raised before us, 
are set out in the following extracts from the kabulyat. “As I 
prayed for a dar-maurashi chakdari settlement in respect of all 
the lands of the said Chak, you on fixing the annual aggregate 
jama at Rs. 970-10-15 gandas and taking Rs. 500 from me by way 
of selami and I also on admitting the said quantity of land and 
the amount of jama, execute this kabulyat to the effect that as 
Rs. 470-10-15 gandas is annually due by you in the sarkar of the 
malik zemindars of the said chak on account of revenue thereof, 
I out of my said fixed jama of Rs. 970-10-15 gandas shall pay 
Rs. 470-10-15 gandas in your name in the sarkar of the malik 
zemindars year by year according to the demand of every kist, 
and secure dakhilas in your name, and on making over those 
dakhilas to you, I shall take dakhilas from you for the said money. 
I shall pay the remaining Rs. 500 as your profit in your sarkar 
year by year according to the undermentioned instalments and 


-take dakhilas thereof. If I default payment of any instalment I 


shall pay the defaulted amount together with interest thereon at 
the rate of one percent. per mensem. If I default payment of 
any instalment of the amount of Rs. 470-10-15 gandas which I 
shall pay in the sarkar of the malik zemindar year by year and 
kist by kist according to your assignment, then I shall pay 
the necessary costs and interest on the defaulted instalment 
from my own pocket and you will not have any concern 
therewith,” 


Vou. XIV] HIGH COURT. 


The case for the plaintiffs is that the defendant defaulted to 
pay to the superior landlord the amount due in respect of the 
last instalment of the Bengali year 1307 and for the whole of the 
years 1308-and 1309 with the consequence that the superior land- 
lord got a decree against the plaintiffs. The Plaintiffs allege that 
they paid the superior landlord on the 12th February and the 
13th March 1906 the sum of Rs. 3,236. The claim, however, is laid 
at a much smaller sum, because the plaintiffs allege that they realised 
by execution of a decree for rent obtained against the defendant 
a sum of Rs. 963. The plaintiffs therefore seek to recover the 
difference, Rs. 2,273 together with interest thereon. The deduc- 
tion, which is allowed by the plaintiffs, is on account of the sums 
realised in execution of a decree ina suit for rent instituted by 
them against the defendant on the 15th April, 1906: In this 
suit they claimed to recover from the defendant rent for the 
year .1309 at the rate of Rs. 500 per annum as also rent for the 
three succeeding years at the rate of Rs. 970. The defendant 
resisted the claim substantially on the ground that a suit for 
damages of this description is not maintainable, that the only 
remedy of the plaintiffs is by way of a suit for recovery of the 
amount which the defendant undertook to pay to the superior 
landlord as rent and that if such asuit is now commenced it 
would be successfully met by the plea of limitation. The Court 
of first instance held that the suit as framed was maintainable, 
and made a decree in favour of the plaintiffs for % of Rs. 3,236. 
On appeal the learned District Judge has held that the sum which 
‘the defendant undertook to pay to the superior landlord of the 
plaintiffs was recoverable by law in the event of default in the 
payment thereof as rent and that consequently the major portion 
of the claim was unsustainable. The learned District Judge 
however has allowed the plaintiffs the sums spent by them as 
costs of the litigation with the superior landlord. The result 
‘has been that a decree has been made in favour of the plaintiffs 
for a very small sum and a substantial portion of the claim has 
been dismissed. . . 4 

The plaintiffs have now appealed to this Court, and on their 
-behalf it has been contended that the sums claimed by them are 
recoverable as damages, that the suit has been properly framed, 
and that it is not barred by limitation or by the provisions of 
section 43 of the Code of Civil Procedure. . 

This contention has been strenuously controverted on behalf 
of the defendant, and it has been argued by the learned vakil 
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OIVIL. who has appeared on their behalf that the plaintiffs are entitled 
1911. to claim the sum which the defendant undertook to pay to their 
—_ ; i i 
ise Behar superior landlord only as rent, and that the claim Tor rent is 
sikdar barred by limitation as also by the provisions of section 43 of 
ve 
Gopal Chunter the Code. 
Neogys The first point, therefore, which requires consideration is as 
Mookerjee, Te to the nature of thesum which the plaintiffs are entitled to recover 
— from the defendant by reason of his default to pay the sum which 


he undertook to pay to the superior landlord of the plaintiffs. 

In support of the view that the plaintiffs are entitled to 
recover this sum as rent, reliance has been placed upon the terms 
of the contract between the parties and upon the decision of this 
Court in the case of Basanta Kumariv. Ashutosh Chuckerbutty (1). 
On behalf of the opposite party, reliance has been pleced 
upon the cases of Hemendra Nath Mukerjee v. Kumar Nath 
Roy (2) and Fotindra Mohun Tagore v. farao Kumari (3). 
Before we deal with the various questions to which reference has 
been made, it is necessary to examine the terms of the contract 
between the parties. As we have already stated, the aggregate 
rent for the lease was fixed at Rs. 970-10-15 gandas out of which 
the tenant undertook to pay to the superior landlord of his 
lessor Rs. 470-10-15 gandas and the remainder Rs. 500 direct to 
the lessor. Throughout the lease the aggregate rent is described 
as Rs. 970-10-15 gandas, and there can, in our opinion, be no room 
for controversy that the whole of the sum represented the rent 
payable for the tenancy. The two sums of Rs. 500 and 
Rs. 470-10-15 represent in our opinion portions of the aggregate 
rent which the lessee undertook to pay to the lessor. This is 
clearly shewn by the circumstance that the sum of Rs, 470-10-15 
was payable by the lessee to the superior landlord of the lessor 
on behalf of the latter. In fact, any other arrangement was 
impossible. There was no privity of contract between the 
lessee and the landlord of the lessor. It is not shewn that he 
was a party to this arrangement or that he had in any way 
adopted it. Any payment, therefore, by the lessee to the 
superior landlord of the lessor could be made only on behalf of the 
Jatter and he expressly undertook to obtain receipts for this sum 
and make them over to his lessor and then to get receipts from 
the latter. It is clearly shewn that the sum of Rs. 470-10-15 gandas 
was in essence payable to the lessor, although as a matter of fact 

(1) (1899) I. L. R. 27 Calc. 67 (76). 


(2) (1904 9 C. W. N. 96, I. L. R. 32 Cale. 169, 
13) 1905) 3 O. L. J. 7, I L. R. 33 Calc, 140, L. R, 33 1, A. 30. 
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for the purpose of convenience of the lessor it was paid on behalf 
of the lessor into the hands of the superior landlord. Much 
reliance has been placed by the learned vakil for the respondent 
upon the circumstance that in the schedule to the lease the 
instalments given refer only to the sum of Rs. 500 directly 
payable by the lessee to the lessor. Butthe lease specifies that 
the sum of Rs. 470-10-15 was to be paid by the lessee to the 
landlord of the lessor in the instalments specified in the lease 
of the lessor. It was consequently unnecessary to specify 
in this instrument the instalments in which that sum was 
payable. At any rate, the mere circumstance that mention was 
made, in the schedule, of the instalments in so far as the sum 
payable to the lessor directly was concerned, would not conclu- 
sively shew that this portion, Rs. 500, constituted rent and that the 
remainder bore a different character. It has been suggested to 
us however that the view we take is contrary to the decision of 
the Judicial Committee in the case of Fotindra Mohun Tagore v. 
Jarao Kumari (1), and of the decision of this Court in the cases 
of Rutnessur Biswas v. Hurish Chunder (2) and Hemendra Nath 
Mukerjee v. Kumar Nath Roy (3). In our opinion, these cases 
do not lay down any inflexible rule of law applicable to the case 
before us. In fact, an examination of the terms of the contract 
in each of the cases to which reference has been made shews that 
they are distinguishable. The question, whether the sum which 
the lessee has undertaken to pay to the superior landlord of his 
lessor bore the character of rent, has been raised either in connec- 
tion with the decision of the question of the frame of the suit, as 
in Rutnessur Biswas v. Hurish Chunder (2), or the question of 
limitation applicable to a suit for recovery of the sum, as in 
Hemendra Nath Mukerjeev. Kumar Nath Roy (3) and Girish 
Chandra Das v. Kunja Behari Malo (4), or the question of the 
forum of the appeal against a decree in a suit for recovery of the 
sum, as in Basanta Kumari v, Ashutosh Chuckerbutti (5), or the 
question of the mode of realization of such sum, as in Fotindra 
Mohun Tagore v, Farao Kumari (1). In each instance, the test 
which has been applied is, whether such sum is rent within the 
meaning of the term as defined in the Bengal Tenancy Act, in 
other words, whether upon a true construction of the contract in 
each case, it can be maintained that the sum is lawfully payable or 
deliverable in money or kind by a tenant to his landlord on 


(1) (1905) I. L. R. 38 Calc. 140. (3) (1904) I. L. R. 32 Cale 169. 


(2) (1884) I. L. R, 11 Oale. 221. (4) (1908: 9 O.L. J.1, I. L R. 35 Oale, 683. 


(5) (1899) I. L, R. 27 Calc, 67. 
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account of the use or occupation of the land held by the tenant. 
In none of the cases was it disputed that the sum was payable on 
account of the use or occupation of the land held by the tenant. 
But in some of the cases the view was maintained that though 
payable on account of the use or occupation of the land held by 

the tenant, it was not payable or deliverable to the landlord and 

was not consequently rent within the term as. defined in the 

Bengal Tenancy Act. It may be conceded that there was room 

for difference of opinion as to the true nature of the sum in 

some of the cases, particularly in the case before their Lordships of 
the Judicial Committee, namely, Fotindra Mohun Tagore v, 

Farao Kumari (1). In that case, their Lordships were called 

upon to decide whether the sum which the lessee had undertaken 

to pay-to the Collector as revenue was recoverable by_ the 
summary procedure provided by the Patni Regulation of 1819. 
It was held that the terms of the lease indicated that substantial 

difference.was made between the sum payable by the lessee to 
the lessor and the sum payable by the latter to the Collector on 

account of revenue, and that intention would not be imputed to 

the parties that this latter sum was to be recoverable by the 

summary procedure as was the case with regard to the sum 

payable by the lessee to the lessor. But their Lordships of the 
Judicial Committee went on further to lay down that this latter 
sum was not rent because it was not payable by the lessee to the 

lessor. That decision, it may be taken, was dependent upon. the 
terms of the particular contract between the parties, terms 

entirely different from those to be found in the lease before us. 

We are, therefore, not prepared to hold upon the authority of 
the decision of the Judicial Committee, that in the case before us 

the sum of Rs. 470-10-15 gandas payable by the defendant 

to the landlord of the plaintiffs was not rent within the meaning 
of the Bengal Tenancy Act. We agree in the view taken by the 

learned District Judge that this portion of the aggregate rent 

was rent and could be recovered by the lessor in the manner in 
which rent might be recovered, 

This conclusion, however, does not dispose of the question 
raised before us. The learned vakil for the plaintiffs appellants 
has contended that although this sum might be.treated as rent 
and might, at the option of the landlord, be recovered as such, 
that does not preclude the landlord from suing the tenant for 
compensation for breach of covenants in the lease. In our opinion, 


(1) (1905: I. L, R. 33 Cale. 140. 
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this contention is well-founded, and is supported by the judgment 
of Mr. Justice Rampini in the case of Hemendra Nath Mukerjee v. 
Kumar Nath Roy (1) and of Mr. Justice Hill fn the case of 
Basanta Kumari v. Ashutosh Chuckerbutti (2). We are not, 
however, prepared to accept the view indicated by Sir Francis 
Maclean. C. J. in the cases of Hemendra Nath Mukerjee v. Kumar 
Nath Roy (1) and Giris Chandra Das y. Kunja Behari Malo (3), 
that the only remedy open to the landlord in the event of a 
breach of contract is by way of a suit for damages. The true 
view, in our opinion, is that when the tenant has failed to pay 
the sum which he had undertaken to pay to the landlord of the 
lessor, if upon the terms of the contract such sum may be rightly 
treated as rent, it is open to the landlord either to recover it as 
rent or to institute a suit for damages for breach of contract. 
There is obviously no inconsistency in this proposition. If the 
landlord chooses to treat it as rent, he has to commence his action 
within the period of limitation prescribed by the Bengal Tenancy 
Act, and the decree which he obtains may be enforced against 
the tenure with the results mentioned in the Bengal Tenancy 
| Act. If, on the other hand, he brings a suit for damages for 
breach of covenants in the contract of tenancy, though he obtains 
a longer period.of time for purposes of limitation, the decree 
which he secures is a personal decree in execution of which 
merely the right, title and interest of the judgment-debtor in the 
property can be sold. But it has been contended, in the case 
before us, that as on a previous occasion the landlord treated 
this sum of Rs. 470-10-15 gundas as rent, it is not open to him 
in the present case to maintain an action for damages ; and our 
attention has been drawn to the circumstances that on the r2th 
April 1901 the landlords sued for rent in respect of the years 
1304 to 1307 at the full rare of Rs. 470-10-15 and that subse- 
quently on the 15th April 1906 they sued again for rent of 1309 
at the rate of Rs. soo and of .1310 to 1312 at the full rate of 
Rs. 970. It has been argued upon these facts that the landlords 
cannot now take up a position inconsistent with what they 
assumed in the two previous litigations just mentioned. In 
our opinion, there is no force in this contention. If, as we have 
held, the landlords have an alternative remedy either to treat 
the sum as rent and recover it as such or to maintain a svit for 
damages, the mere fact that they adopted one of these courses 


(I) (1994) 9 O. W. N. 96, I. L, R. 32 Cale. 169. 
(2) (1899) I. L. R. 27. Oale. 67 (76), 
(8) (1908) I. L. R. 85 Calo. 683. 
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OIVIL, in a previous litigation does not debar them from following a 
1911. different and alternative course in a subsequent litigation. 
Banku Behary The learned vakil for the respondent has finally contended: 
Sikdar that even if this view be accepted, section 43 of the Code of Civil 
Gopal hide Procedure presents an insuperable bar to the maintenance of the 
` Neogy. present suit. It is pointed out that before the 15th April 1906 
Mookerjee, J. when the previous suit was iùstituted, the plaintiffs had satisfied 


rent decrees obtained by their lessor against them and that 
consequently it was their duty to include in that litigation the 
claim which they have put forward in the present suit. Now, 
. section 43 of the Code of Civil Procedure of 1882 provides 
that every suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of the cause of 
action; but if the plaintiff omits to sue in respect of or 
intentionally relinquishes any portion of his claim he shall not 
afterwards sue in respect of the portion so omitted or relin- 
quished. Section 45 then provides that subject to the rules 
contained in Chapter II and in section 44 the plaintiff may unite 
in the same suit several causes of action against the same defen- 
dant or the same defendants jointly. This latter section, it will 
be observed, authorises the plaintiff to unite in the same suit 
several causes of action against the same defendant ; but it does not 
render it obligatory upon him to do so. Consequently the only 
question which requires consideration is whether the claim for 
damages now before us arises out of the same cause of action as 
the claim for rent included in the suit of 1906. In our opinion, 
the question ought to be answered in the negative. It cannot 
be disputed that different causes of action may arise out of the 
same transaction, though it may be conceded that questions of 
considerable nicety may arise whether causes of action which 
arise out of the same transaction are really different causes of 
action as is indicated by the decision of this Conrt in the cases of 
Anderson, Wright & Co. v. Kalagarla Surjinarain (1) and 
Duncan Bros. v. Feetmul Gridhari Lal (2), as also by the 
decision of the Bombay High Court in Raja Bahadur v. Raju- 
vappa (3). But the case before us is, in our opinion, reasonably 
free from difficulty. The cause of action in so far as the claim 
for rent isconcerned was enforceable under the Bengal Tenancy 
Act, and if a decree for rent were obtained, the result would be, 
as we have already explained, that the landlord would be entitled 
(1) (1885) I, L. R. 12 Calo. 339. 


(2) (1892) I. L. R. 19 Oale. 372. 
(3) (1908) 11 Bom. L. R. 46. 


Vou. XIV.) HIGH COURT. 


to sell the tenure under the provisions of the Bengal Tenancy 
Act. The claim for damages, on the other hand, can be enforced 
only as a money claim and if a decree is obtained it would bea 
personal decree against the defendant. It would, in our opinion, 
be unreasonableto hold that it was obligatory upon the plaintiffs 
to combine two such causes of action on the ground that the 
claim of the plaintiffs was in respect of the same cause of action. 
The learned vakil for the plaintiffs appellants contended on this 
part of the case that the causes of action are distinct because 
they arose at different times, and he suggested that in so far as 
the claim for rent included in the suit of 1906 was concerned it 
arose on the dates mentioned in the contract between the parties, 
and in so far'as the claim for damages was concerned it arose 
only on the date when the plaintiffs were obliged to satisfy the 
decree obtained by their superior landlord. ` It would be difficult, 


* however, to maintain this view, having regard to the decision of 


this Court in the case of Giris Chandra Das v. Kunja Behari 
Malo (1), where it was ruled that Article 116 of the second 
Schedule of the Limitation Act is applicable to cases of this 
description. It is not necessary for us, however, to decide this 
point, because whether Article 116 or Article 120 be held 
applicable, it is obvious that the claim is not barred by limitation. 
We may further observe that the decision of the learned Judges 
of the Madras High Court in the case of Rajah Eswara Doss v. 
Venkataroyer (2) shews clearly how the provisions of section 43 
may be held inapplicable to cases of this description if its terms 
are strictly construed. The conclusion, therefore, at which we arrive 
upon an examination of the whole case is that although the entire 
sum of Rs. 970 is rent within the meaning of the Bengal Tenancy 
Act, it is not obligatory upon the plaintiffs to sue to recover Rs. 470- 
10-15 gundas which’'the defendant undertook to pay to their supe- 
rior landlord, but that they have an alternative remedy by way of 
a suit for damages for breach of covenant in the contract, that 
the suit as framed has been properly constituted, and that it is 
not open to the objection of limitation or the objection that it is 
barred under section 43 of the Code of Civil Procedure. 

The result, therefore, is that this appeal is allowed, the decree 
ofthe District Judge set aside and that of the Court of first instance 
restored with costs both here and in the Court of appeal below. 
A. T. M, Appeal decreed. 


(1) (1908) I. L. R. 35 Calo. 683. 1(2) (1897) I. L. Re 21 Mad. 236. 
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i -~ Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 


ico . TARA NATH CHAKRABARTI 
Wil. - a 
Sve ISWAR CHANDRA DAS SARKAR* 
Apri ; 
ER an A . Hyectment-—Landlord and tenant—Tenancy, origin of, unknown—Burden of 
— ` proof —Tenant not an occupancy raiyat—Limitation Act (XV of 1877), 


Soh. IT Art. 142—Presumption— Bengal Tenancy Act, Secs. 5 (5), 20 (7) 
and Sch, III Art. 3—Conjliot between periods of limitation— Limitation 
law, policy of. 


The provision in ol. (7) of section 20 of the Bengal Tenanoy Act is not 
applicable to a suit for ejectment and to a case where itis neither proved nor 
admitted that the tenants hold as raiyats, * 

The presumption created by the Legislature in cl. (5) of section 5 is purely 
unilateral, and its scope and applicability cannot be extended beyond its 
legitimate limits, 

Where the origin of the tenancy is unknown and nothing is known about 
the purposes for which the tenancy was created, the onus is on the landlord - 
40 prove the special circumstances which would abridge the ordinary period 
of limitation applicable to a suit for possession. 

lf there is a conflict between two perioda of limitation. one of which, 
the longer, is applicable to all circumstances, and the other, the shorter, to 
special circumstances only, the longer term given by the statute to bring the 
suit, ought to be applied, unless there is clear proof of the special circumstances 
which would make the shorter term applicable. 

Obiter. If it is established that the plaintiffs are occupancy raiyats, the 
mere circumstance that in their plaint, they claimed the disputed land not as 
occupancy raiyats but as tenure-holders, will not exclnde the operation of 
Article 3 of Schedule 3 of the Bengal Tenancy Act, because parties cannot 
be allowed to evade the just application of statutory provisions by allegations 
untrue in fact. i 

Statutes of limitation have for their object the prevention of the rearing 
up of claims at great distances of time when evidences are lost, and in all 
well-regulated countries, the quieting of possession is held an important point 
of policy. : 

Trustees of Dundee Harbour v. Dougall (3) followed. 

Appeal by the Defendants. 

Suit for ejectment. 

The material facts and arguments appear from the judgment. 


Mr. A. Chaudhury and Babu Batkuntha Nath Das for the 


Appellants. 
Babu Manmatha Nath Roy (for Babu Prokas Chunder 
Mojumdar ) for the Respondent. C. A. V. 


` * Appeal from Appellate Decree No. 1819 of 1906, against the decree of 
Babu Prankrishna Biswas, Subordinate Judge of Faridpur, dated the 25th 
June, 1906, modifying that of Babu Syama Kant Nag, Munsiff of Faridpur, 
dated the 8Ist March, 1905. ; 


(1) (1852) 1 Macqueen H, L. 321. 


Vou. XIV.] ` HIGH COURT. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants 
in an action in ejectment. The plaintiffs respondents com- 
menced this action for recovery of 14 parcels of land, of which 
they claimed to be the tenants under the defendants appellants 
as zemindars. The defendants conceded that the plaintiffs were 
their tenants, but denied their tenancy in respect of the lands 
in dispute. The Court of first instance dismissed the suit. 
Upon appeal, the Subordinate Judge decreed the suit in part, 
in respect of the plots to which the tenancy right of the plaintiffs 
had been established. The defendants have now appealed to 
this Court, and on their behalf the only substantial question of 

: law which has been argued is that the claim is barred by limita- 
tion, inasmuch as the plaintiffs were occupancy raiyats, and, 
according to their own case, had been dispossessed more than 
two years before the commencement of the suit. The plaintiffs, 
on the other hand, have contended that they were tenure- 
holders, and no question of limitation arose as they had brought 
the suit within twelve years from the date of dispossession. 

The learned Subordinate Judge in the Court below has 
found, that the defendants had failed to prove that the plaintiffs 
were occupancy raiyats, and that consequently the special rule 
of two years limitation could not be applied to the'claim. The 
present appeal was heard by a Division Bench on the 26th 
April, 1909, and on that occasion an order was made under 
Order, 41 Rule 25 of the Civil Procedure Code, 1908, to enable 
the lower Court to determine the true character of the tenancy. 
The Subordinate Judge has now returned the finding that the 
plaintiffs had failed to prove that they were tenure-holders as 
asserted by them. The position, therefore, in substance, is that 
the origin of the tenancy is unknown, and neither the plaintiffs 
nor the defendants have been able to establish their allegation 
as to the true character of the tenancy. 

It is worthy of remark that the provision in clause (7) of 
section 20 of the Bengal Tenancy Act is of no assistance to the 
parties. That clause provides that if in any proceeding under 
the Act, it is proved or admitted that a person holds any land 
as a raiyat, it shall, as between him and the landlord:under whom 
he holds the land, be presumed, until the contrary is proved or 
admitted, that he has for twelve years continuously held that 
land or some part of it as a raiyat. Inthe first place, this suit 
for ejectment cannot be properly déemed a proceeding under 
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the Bengal Tenancy Act; in the second place, it is neither 
proved nor admitted that the plaintiffs hold as raiyats, and con- 
sequently no presumption can arise that they are occupancy 
raiyats. Nor is the presumption laid down in clause (5) of sec- 
tion s of the Bengal Tenancy Act of any use in the solution of 
the question raised before us. That clause provides that where 
the area held by a tenant exceeds too standard bighas, the 
tenant shall be presumed to be a tenure-holder until the con- 
trary is shewn. Here the area held by the tenant does not exceed 
100 bighas. Consequently, the statutory presumption is entirely 
inapplicable. It may be observed here that the clause to which 
reference has been made does not embody a presumption that 
where the area held by a tenant is less than 100 bighas, the 
tenant is to be presumed to be a raiyat until the contrary is shewn. 
The presumption created by the Legislature is purely unilateral, 
and its scope and applicability cannot be extended beyond its 
legitimate limits, 

The position, therefore, is that the plaintiffs have been proved 
to be the tenants of the disputed lands under the defendants as 
their landlords, who have unlawfully dispossessed them. No 
information is avaliable as to the origin of the tenancy, and | 
nothing is known about the purposes for which the tenancy 
was created. The question arises, under these circumstances, 
whether the general rule of limitation embodied in Article 142 
of the second Schedule of the Limitation Act is to be applied 
or whether the special rule of limitation laid down in Article 3 
of Schedule III of the Bengal Tenancy Act is to be taken to 
govern the matter. The learned counsel for the defendants 
appellants has contended that as clause (1) of section 184 of the 
Bengal Tenancy Act, quite as much as section 4 of the Limita- 
tion Act, makes it obligatory upon the Court to dismiss a 
suit instituted after the time prescribed for the purpose, and 
as section 50 of the Civil Procedure Code, 1882, casts the duty 
upon the plaintiffs to specify the point of time when the cause of 
action arose, the burden of proof is upon the plaintiffs to establish 
the true character of the tenancy and the applicability of the rule 
of limitation upon which they place reliance, In answer to this con- 
tention, it has been argued by the learned vakil for the plaintiffs res- 
pondents, that the onus is upon the defendants to prove the special 
circumstances which would abridge the ordinary period of limitation 


„applicable to cases of this description. In our opinion, the conten- 


tion of the respondents is well-founded and must prevail, 


Vou. XI Vj HIGH COUR. 


Article 142 of the second Schedule of the Limitation Act 
provides that a suit for possession of, immovable property, when 
the plaintiff while in possession of the propertyihas been dispos- 
sessed or has discontinued possession, must be instituted within 
twelve years from the date of the dispossession or discontinuance, 
There is no room for controversy that the present suit is one 
for possession of immovable property within the meaning of 
the rule thus laid down. /rima facie, therefore, this is the rule 
applicable to the matter now before us. The defendants, 
however, contend that the period which would otherwise be avail- 
able to the plaintiffs has been abridged, because the plaintiffs are 
occupancy raiyats, and that they are bound to sue within two years 
from their dispossession as laid down in Article 3 of Schedule III 
of the Bengal Tenancy Act. That Article provides that a suit 
to recover possession of land claimed by the plaintiff as an 
occupancy raiyat must be instituted within two years from the 
date of dispossession. As the defendants rely upon the special 
rule, the burden is obviously upon them to establish the cir- 
cumstances requisite to make the rule applicable. The plaintiffs 
do not claim to recover .possession of the land as occupancy 
raiyats. It may be conceded that if it was established that the 
plaintiffs were, as a matter of fact, occupancy raiyats, the mere 
circumstance that, in their plaint, they claimed the disputed 
land, not as occupancy raiyats but as tenure-holders, would not 
exclude the operation of Article 3 of Schedule III, because, it is 
a well-settled principle that parties cannot be allowed to evade 
the just application of statutory provisions by allegations untrue 
in fact ; if the contrary view were taken, an unscrupulous litigant 
might.’ evade the bar of limitation created by Article 3 of 
Schedule III, by an unfounded assertion which would not stand 
scrutiny. We shall, therefore, assume that Article 3 would be 
applicable if it was proved that the plaintiffs were in reality 
occupancy raiyats. But they have not been proved to be such ; 
neither the plaintiffs nor the defendants are able to prove the 
true character of the tenancy. Under such circumstances, as the 
special rule embodied in Article 3 of Schedule III is not shewn 
to be applicable, we must fall back upon the general rule 
embodied in Article 142 of the Limitation Act, which, it cannot 
be disputed, is, by its very terms, applicable to the case. - The 
position that in circumstances like these the burden of proof is 
upon the party who asserts that the case has been taken out of 
the general rule and is governed by thé special rule, is ‘supported 
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by the principle which underlies the decisions in Mokansingh v. 
Conder (1), Danmull v. B. 1. S. N. Co. (2) and Mangun Fha v. 
Dothin (3). The burden of proof is rightly thrown on the party 
who claims the protection of the shorter period, because he 
would fail in his contention if no evidence at all were given on 
this question on either side. (Sections 102 and 103 of the Indian 
Evidence Act, 1872). The wider clause is, by the very generality 
of its terms, comprehensive enough to govern the matter, and if 
its operation is sought to be excluded on the ground that the 
case is covered by a special clause, the party who takes up this 
position must prove the existence of the special fact which 
operates as a bar to the suit, except perhaps when the facts are 
specially within the knowledge of the plaintiffs. (Section 106, 
Indian Evidence Act, 1872). To put the matter in another way, 
if there is a conflict between two periods of limitation, one of 
which, the longer, is applicable to all circumstances, and 
the other, the shorter, to special circumstances only, the 
longer term given by the statute to bring the suit ought to be 
applied unless there is clear proof of the special circumstance 
which would make the shorter term applicable, Crum v. 
Foknson (4). f 

The view we take is obviously just and may be defended on 
first principles, if we remember for a moment the object of 
statutes of limitation. We are not now concerned with the 
conflicting opinions as to the policy which underlies statutes of 
limitation, whether they are to be strictly interpreted because 
they encourage unconscientious defences [Lord Mansfield, C. J., 
in Quantock v. England (5)], or whether they are to be construed 
liberally because they are statutes of repose [Dallas, C. J., in 
Toison v. Kaye (6)], or statutes of peace [Baron Bramwell in 
Htunter v. Gibbons (7)]. It is sufficient for our present -purpose 
to hold with Lord St. Leonards, Zrustees of Dundee Harbour v. 
Dougall (8), that “all statutes of limitation have for their object 
the prevention of the rearing up of claims at great distances of 
time when evidences are lost, and in all well-regulated countries 
the quieting of possession is held an important point of- policy.” 
Luchmee Buxsh v. Runjeet Ram (9) and White v. Parnther (10). 
The principle is lucidly explained by Sir Thomas Plumer M. Rọ 


(1) (1888) J, L. R. 7 Bom 478. (6) (18221 3 Br. & Bi, 223. 

(2) (1886) I. L R. 12 Cale. 477. (7) (1856) 26 L. J, Ex. 5, 

(3) (1898) I. L. R. 25 Cale. 692. (8) (1852) 1 Macqueen H. L. 321, 
(4) (1902) 92 N. W. 1054. a (9) (1873120 W. R. 375 P. C. 


(5) (1770) 5 Burr. 2628, 2 W., Bl, 702, (10) (1829) 1 Knapp P. O. 179 (227). 
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in Cholmondeley v. Clinton (1). “The public have a great interest 
in having a known limit fixed by law to litigation for the quiet of 
the community and that there may be a certain fixed period, after 
which the possessor may know that his title and right cannot be 
called in question.” In the case before us, the possessor knew 
that after the expiry of twelve years from his entry, his right 
could not be called in question. If it was his case that his right 
ought not to be allowed to be called in question after the ‘expiry 
of a shorter period, namely, after the lapse of two years from the 
commencement of his possession, it was for him to prove the 
special circumstances which alone would support a claim for such 
special protection. The burden, therefore, would be clearly upon 
him to establish the facts which would justify a reliance on his 
part upon the special period of limitation. This he has failed to 
do. Consequently, in our opinion, the Subordinate Judge has 
rightly applied the general rule of limitation. 

The result is that the decree made by the Subordinate 
Judge is affirmed, and this appeal dismissed with costs, 


A, T. M. - . Appeal dismissed, 
(1) (1820) 2 Jac. & W. 140. 





CIVIL RULE. 


Before Mr. Fustice Holmwood and Mr. Fustice D. Chatterjee. 
JASODA DASSI 


v 


RAMESWARI DASSI.* 


Aooount, suit for—Preliminary decree passed, after taking evidence of defendant 
on commission, if an ex parte decree—Order, setting aside such decree, if 
made without jurisdiction—Remedy, where fraud iz alleged—Final or 
supplementary deoree settling the account in the absence of defendant, 
if ex parte—Order setting suoh deoree aside, if without jurisdiction— 
Account, decree for, nature of, 





Where the evidence of the defendant was taken and considered by the 
Court or in other words, the case of the defendant was partially entered into 
and the Court passed its judgment on the merits of the case, such deoree 
cannot be held to be ex parte, : 

Kader Khan v, Juggeswar Prasad (1) referred to and followed, 

If the decree was obtained by fraud, the defendant would have bis remedy 
by way of review or by a suit properly framed for the purpose, 

* Civil Rule No. 2432 of 191], against an order of Babu B. C, Mitra, 
Subordinate Judge, First Court, of 24 Pergunnahs, cated the 24th April, 1911, 

(1) (1908) I, L. R. 35 Dale. 1028.. 
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A decree for acoounts is nota mere direction to enquire and report, 
proceeds and must always proceed upon the assumption that the party calling 
for it is entitled to the sum found due. It isa decree affirming hi#rights, 
only leaving it to be enquired into ‘how much is due to him from the party 
accounting and such a decree directing the defendant to account is a Sal 
decree and one which is appealable to the Privy Council, 

Janohey Doss v. Brindabun Doss (1), and Rakin v. Turner (2) referred 


to and followed, 

. A final decree settling the amount due, if passed in the adate of the 
defendant who was unavoidably absent and was unrepresented at the final 
hearing is a deoree passed ex parte and is liable to be set aside and opportunity 
should be given to the defendant to be heard on the question of how much i is 


due from him, 

Rule obtained by the Decree-holder No. 1. 

Order setting aside a decree passed in a suit for account 
ex parte, x 


The facts of the case appear from the judgment. 
~ Mr. B. C. Mitter and Babu Provas Chandra Mitter for the 
Petitioner. Se: g 
_ Babu Atul Reha Pe for the Opposite party. ` 
“Tho judgment of the Court was delivered by a 

Holmwood J.—This wasa Rule calling on the other side 
to show cause why the order of the first Subordinate Judge, 
Alipore, dated the 24th April 1911, setting aside the decree sbould 
not be set aside on the ground that the decree so expressed to be 
set aside was not passed ex parte and so capre was no jurisdiction 
to make the order. 

Now it is prfectly clear that the ‘order of the 24th April 1911 
and the Rule both refer to the preliminary decree in this case and 
that on the authorities cannot be held to have been passed 


ex parte; for the evidence of the defendant was taken on 


commission and that evidence was evidently considered by the 


Court in its judgment where it says that it is proved and admitted 
that the plaintiff now represents the estate of the deceased Sib ` 
Nandan Lal, and on the authority of Kader Khan v. Fuggeswar 
Prasad Singh (3), where the case of the defendant has been 
partially entered into and the counsel for the defendant applied for 
adjournment which was refused and thereupon withdrew from. 
the case, and the Court in his absence passed its judgment on the 
merits of the case, such decree cannot be held to be ex parte. 
No doubt ifthe decree was obtained by : fraud winch the defendants 


(1) (1843) 8 Moo, I, A. 178, 
(2) (1890) 18 I. A. 6 - 
(3) (1908) L L. R. 35 Cale, 1023) - a 


Vou, XIV.) . °° HIGH COURT. 


maintain, they have their remedy by way of review or by a suit 
properly. framed for the purpose. But the learned Judge goes 
further in his order of the 24th April. He holds that apart from the 
fraud which appears to have been practised upon the defendants 
in respect of the preliminary decree that their agent continues 
to deceive them after the passing of the preliminary decree, and. 
he says, it appears from the evidence that even after the 
preliminary decree Jugger Nath went on representing to the lady 
defendant that the case was going on well and that she had no 
cause for anxiety. Under those circumstances the lady who was 
at Gazipur of course did not return and was certainly unavoidably 
absent at the final hearing so that the final decree which settled 
the amount due was certainly passed ex parte and the defendant 
has succeeded in showing that she was unavoidably absent ` ang 
unrepresented at that final hearing. 

We must, therefore, make the Rule absolute as regards the 
preliminary decree holding on the authority of Fanokey Doss v. 
Brindabun Doss (1), and of Rakimbhoy v. Turner (2), that a decree 
for accounts is not a mere direction to enquire and report. 
It proceeds and must always proceed upon the assumption that 
the party calling for it is entitled to the sum found due. 
It is a decree affirming his rights only leaving it tobe enquired 
into how much is due to him from the party accounting; and 
such a decree directing the defendant to account is‘a final decree 
and one which is appealable to the Privy Council: But while 
we hold that the order directing the defendant to furnish account 
is final and that the plaintiff has a right to obtain those accounts, 
we can see no reason for differing from the learned Judge that 


the defendant’ ought to have an opportunity of being heard on. 


the question of how much is due, and we therefore discharge the 
Rule as regards the so called final decree which ought more 
properly to be called a supplementary decree, and direct that 
the parties be given a further opportunity to show what is the 
amount due onthe account which has been ordered. There can 
be no hardship to the plaintiff who alleges that ‘he has obtained 
much less than he was entitled to and takes credit to himself for 
having remitted a large amount on the account. 

“As each party has partially succeeded, each party will 
béar his own costs, i 

H, P. C. one . -o ` Rule made absolute. 
© + (1) (1843) 8M I A. 175 (2) (1890) 18-1, A. 6. ot 
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Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
In re MUNSHI RUDRA PROSAD, MUKTEAR.* 


Tegal Practitioners Act (XVIII of 1879), See. 13— Unprofessional conduct— 
Attestation after testator’s death- -Repentant conduct. 


A muktear attested a will of which probate was songht, four days after 
the death of the testator, The signature of the testator was like his genuine 
signature with which he was familiar as his officer. He was pressed by persons 
interested in establishing the will, to put his name down as an attesting 
witness. Ina moment of weakness, he yielded to pressure, knowing full well 
that what he was pressed to do was not right. He made no attempt to perjure 
himself and freely disclosed what he did. He was repentant for his act. 
He was a member of the profession for over 25 years and always bore a good 
character : 

Held, that such act on the part of a professional gentleman was reprehen- 
sible; but under the circumstances he was mercifully dealt with and suspended 
for a short time. 


Application under the Legal Practioners Act. 


The material facts and arguments appear from the judgment. 

Babus Mohendra Nath Roy and Biraj Mohan Mojumdar 
for the Petitioner. 

The judgment of the Court was delivered by 


Mookerjee J.—This is a Rule issued by this Court under 
section 13 of the Legal Practioners Act, calling upon one 
Rudra Prosad, a muktear practising at Muzafferpore to show 
cause why he should not be suspended or dismissed. Rudra 
Prosad was examined as a witness at the instance of the Court 
in a Probate case. In the course of his deposition he stated- 
that he had attested the will of which probate was sought, four 
days after the death of the testator. According to him the 
testator died on the sth December, 1910, and immediately after- 
wards he was pressed by persons interested in establishing the 
will, to put his name down as an attesting witness. He admits 
that he was not present at the time of the execution of the will 
nor had he obtained from the testator an acknowledgment 
of his signature. In the affidavit which has been placed before 
‘us in this Court he admits that when it was first suggested to 
him that he should put his name down as that of an attesting 
witness he took time to consider the matter. This plainly in- 
dicates that he was aware that what he was pressed to do was 
not right. Inspite of this, he yielded to pressure and as he puts 
it, in `a moment of weakness ultimutely consented to put his 


+ Civil Rule No, 3956 of 1911. 
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name down as an attesting witness. It has not been disputed 
before us, indeed, it cannot be disputed, that the conduct of the 
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muktear has been wholly unworthy of the profession to which yp re Munshi Rudra 


he belongs and the learned vakil who has appeared on his behalf 
has made no attempt to justify his act. He has submitted 
however that there are circumstances which might well be taken 
into account by the Court with a view to determine the mode 
in which the muktear should be dealt with under section 13 of 
the Legal Practitioners Act. It has been urged that he has been 
a member of the profession for over 25 years, that as evidenced 
by the certificates produced, he has hitherto borne a good 
character and that heis sincerely repentant for his misconduct. 
There is also the circumstance that he proceeded on the assump- 
tion that the document was genuine because what purported to 
be the signature of the testator was like his genuine signature 
(with which he was familiar) as his officer and has subsequently 
been found to be genuine by the Court below. There are, no 
doubt, relevant circumstances and, but for them, we would have 
been prepared to dismiss him, because an act of this character 
on the part of a professional gentleman is reprehensible in the 
highest degree. In view of these circumstances and also of the 
fact that in the Court below the muktear made no attempt to 
perjure himself but freely disclosed what he had done, we have 
decided to deal with him very mercifully. The order of the 
Court is that he be suspended for three months from this date. 

A. T. M. 


ee 
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Before Mr. Fustice Caspers and Mr. Fustice Sharfuddin. 
SAKHI CHAND 
V., 
RAJA KULANAND SINGH AND ANOTHER.* 


Civil Procedure Code (Act V of 1908), Order 21, Rule 66—Fuir and accurate 
specification of material facts to judge of the nature and value of the 
property—Determination, judicial, of question, absence of—Order, not 


ascertaining value of property, if appealable—Sale proclamation, what 
to contain. 


No second appeal lies against an Order which does not assess any value 
whatever but merely reproduces in the sale proclamation the two statements 


* Appeal from Appellate order No, 115 of 1911 against an order of 
G.c. Twidell, Esq., District Judge of Bhagalpore, dated the 10th February, 1911, 
confirming an-order of Babu Kisori Mohan Sikdar, first Subordinate Judge of 
Bhagalpore, dated the 10th September, 1910, . 


Prosad, Mooktear, 


Mookerjee, J. 
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Crvit, made by ‘the decree-holder-and the judgment-debtor. Such an order is not one 
1911 within the meaning of section 2 of the Civil Procedure Code, 
—— The true effeot to be given to the intention of the Legislature is to decline 


r Sakhi Chand “1 to consider such an order as open to further revision by way of appeal or 
: Raja Kalanand ‘revision under section 115 of the Code of Civil Procedure (Act V of 1903). 
Singh, `: Deoki Nandan Singh v. Bansi Singh 1) referred to and followed, 
= © Sivagami Achi v, Subrahmania Ayyar (2) referred to, 
Saurendra Mohan Tagore v. Hurvuk Chand (3) and Lachman Pershad 
Singh v. Ganga Pershad Singh (4) explained and distinguished, 


Appeal by the Judgment-debtor. 

‘Order directing different values given by the decree. holder 
and the judgment-debtor to be given in the sale proclamation 
without any enquiry as to whether either of the values is correct 
or whether any other and intermediate value is correct, 

The facts of the case appear fully from the judgment, 

Babu Naresh Chandra Sinka for the Appellant. 

Babus: Umakah Mukerjee and Sailendra Nath Palit for 
the Respondents. sa f 

The judgment of the Court was delivered b y 

Caspersz J.—This is an appeal by the judgment-debtor 
from an order of the District Judge confirming the decision of 
the first Court in a question arising between the parties under 
Order 21, Rule 66 of the Civil Procedure Code, 1908; 

In the sale proclamation, both the values stated by the decree- 
holder, ‘Rs, 1,500,"and by the judgment-debtor, orie lac of rupees, 
have been entered, and no inquiry has been made as to whether 
either of these values is correct, or whether any other, and.inter-. 
mediate, value is correct. Order 21, Rule 66, says that the sale pro- 
clamation shall be drawn up, after notice to the parties, and shall 
specify, as fairly and accurately as possible— (2) (e) « every other 
thing, which the Court considers material for a purchaser to know 
in order to judge of the nature and value of the property.” 

tr A preliminary objection has been raised on behalf of the 
decree-holders that no appeal lies.on the ground that the order 
is not one which has determined any question judicially, and 
that the value of the properties has not been ascertained, but 
that intending purchasers have been placed in possession of the 
necessary facts in order that they may judge of the nature and 
value of the property. In support of this objection, reliance is 
placed on the decision in Deoki Nandan Singh v. Bansi Singh (1), 
where the other cases are reviewed, and which follows the Madras 
Full Bench decision in SevaganiAcht v. Subrahmaniz Ayyar (2). 


- (1) (1911) 14 0. L. J. 35. * (3) (1907) 120. W, N, 542, ues 
(2) (1903) I. L, R. 27 Mad. 259. (4) (1910) 18.0. W. N, 713. ' 
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In that case, the lower Court had assessed the value of the 
property at a certain figure according to. the statement of the 


decree-holder after rejecting the application of the judgment-- 


debtor for time to. prove a higher velue. f . 

For the judgment-debtor it has been urged that’ the 
lower Courts were bound to make some inquiry into the value 
ofthe property sought to be sold, and stress is placed upon the 
decision of Woodroffe and Holmwood, JJ. in-Seurendra Mohan: 
Tagore v. Hurruk Chand, (1) where, no doubt, the discrepancy 


between the conflicting values was somewhat similar to the. 


discrepancy in the present case and where the learned Judges held 
that it Was ‘necessary to make some sort of inquiry. - We may 
state that the case of Saurendra Mohan’ Tagore v. Hurruk 
Chand (1), was noticed byMr. Justice Mookerjee in Deoki 
Nandan Singh v. Bansi Singh (2). We observe that no 
question was raised before Woodroffe and Holmwood, JJi 
as to whether an -appeal lay. If an appeal lies in the present, 
case, we certainly think that we should adopt the order 
passed in-the: case of Saurendra Mohan Tagore (1) and direct 
some inquiry to be made, But it appears to.us, on a’ considera: 
tion of the nature of. the order now impugned by: the judgment- 
debtor, that no second appeal lies to this Court. ; 

The cases appear to be divisible into four groups ; first, the 
Gourt may make -an inquiry and fix the value of the property 
without specifying the ‘conflicting values mentioned by ‘the 
parties; secondly, the Court, after making: an inquiry, accepts 
the statements of one party or the other ; thirdly, Court 
makes an inquiry and specifies the conflicting values as 
well as the value arrived at independently by the Court 
itself ; and, fourthly, the Court makes no inquiry but simply 
states, for the information of the intending purchasers, the 
conflicting values mentioned by the parties. The case now 
under appeal falls within the fourth class, and is, therefore, 
stronger than that dealt with in Deokt Nandan Singh 
v. Bansi Singh (2); for, there the Court had made an 
inquiry and “accepted the value given by the decree-holder, 
and it was, nevertheless, held that no appeal lay on the 


broad principle that the order was not one within the. 


meaning of section 2, Civil Procedure Code. If, inspite of an 


assessment having been made by the lower Court, no appeal. 


lay, a fortiori no appeal can now lie against an order which’ 
(1) (1907) 12 0. WN. 682... © {2 (1911): 14 OF L. J. 35. 


609 


OIVIL, 
1911, : 
as 
Sakhi Chand: 


v 
Raja Kulavand 
Singh, . 


Casperst, Ji 





610 


CIVIL, 


meene 


1911. 
Sakhi Chand 


v 
Raja Kulanand 
Singh. 


Caspersz, J, 


THE OALCUTTA LAW JOURNAL. (Von. XIV. 


does not assess any value whatever but- merely repro- 
duces the two statements made by the decree-holder ani the 
judgment-debtor. 

In the case of Lachman Pershad Singh v. Ganga Pershad 
Singh (1) to which a member of this Bench was a party, it 
appears that the lower Court had refused to consider the appli- 
cations made by the judgment-debtor to have the sale proclama- 
tion amended by inserting in it the proper value of the property . 
advertised for sale, and it was held by the learned J udges that an 
appeal lay and that some sort of inquiry should ordinarily 
be made. 

As already stated, the order now impugned is ofa very 
different description; and, having regard to the decisive views, 
and the authorities cited in the case of Deoki Nandan Singh (2), 
we think, that the true effect will be giyen to the intentions of 
the Legistature by declining to consider this order of the 
District Judge as open to further revision by way of appeal. 

On similar considerations, this is not a case in which we 
should exercise our extraordinary jurisdiction under section 
115, Civil Procedure Code. 

The preliminary objection is, therefore, allowed, and this. 
appeal dismissed with costs. We assess the hearing-fee at three 
gold mohurs, 


H. P. C. 


. Appeal dismissed, 
(1) (1910) 15 0. W. N. 713, 


(2) (1911) 14 O. L. J. 35. 





Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 
KEDAR NATH SIRCAR 


v 


PRODYAT COOMAR TAGORE.* 


Decree, execution of—Olaim suecessful—Subsequent application, when treated 
as continuation of previous one—Applioation dismissed, attachment 
subsisting. . 

Where execution of the decree had been arrested at the instance of a 
claimant who was subsequently successful, a subsequent application for execu- 
tion is not one in continuation of the previous application, 

Raghunandun v. Bhugoo Lall (1), Rudra Narain v. Pachu (2) and 
Gurudeo v, Amrit (3) distinguished, 

The second application may be treated as one, not to initiate a new 
proceeding, but to revive a previous proceeding, when the latter has been 


* Appeal from Appellate Order No. 345 of 1910, against the order of 
F. Roe, Esq., District Judge of 24-Perganahs, dated the Ilth June, 1910, 
reversing that of Babu Khagendra Nath Bose, Munsitff of 24-Perganahbs, dated 
the 81st March, 1910. 


(1) (1889) I. L. R. 17 Cale, 268, (2) (1896) I. L. R 23 Calc. 487, 
: (3) (1906) I, L, B. 38 Gale, 689, 


Vou XIV.] HIGH COURT. 


arrested by reason of circumstances over which the decree-holder had no 
control, £ ° 


It is not open to the decree-holder t: apply for execution any length of 


time afterwards and to invite the Court to hold that the subsequent application 
was one made in continuation of the previcus application, as his application for 
execution was dismissed and attachment kept in force, 

Appeal by the Judgment-debtor. 

Application for execution of decree. 


The material facts and arguments appear from the judgment. 

Babus Foy Gopal Ghosha and Braja Lal Chakravarti for 
the Appellant, 

Babu Hara Prosad Chatterjee for the Respondent, 

The judgment of the Court was delivered by 


Mookerjee J.—The substantial question of law which calls 
for decision in this appeal is, whether an application presented 
on the roth September 1909 for execution of a decree for rent 
made on the goth July 1902 is barred by limitation, The first 
application for execution was made on the 6th March 1905 and 
was admittedly in time. This application embodied a three-fold 
prayer by the decree-holder, namely, frst, for relief against the 
movable and immovable properties of- the judgment-debtor; 
secondly, for the arrest of the judgment-debtor ; and, thirdly, if 
the money was not realised by one or other of these methods, 
for the sale of the defaulting tenure. The decree-holder appa- 
rently proceeded in the first instance against immovable pro- 
perties other than the defaulting tenure. The result was that 
on the 16th September 1905, one Bhuban Mohini preferred a claim 
which was disallowed. On the 24th April 1907, the claimant 
commenced an action for declaration that the property attached 
‘belonged to her and was not liable to be sold in execution of the 
-decree obtained by the decree-holder against the judgment-debtor. 
‘This suit was decreed in the Court of first-instance ; and, upon 
appeal, the decision was affirmed on the 7th December 1908. It 
appears that during the pendeucy of this suit, the claimant 
obtained an order on the 15th May 1907 for stay of proceedings 
in execution against the property claimed by her. Five days later, 
an order was recorded to the effect that the application for execution 
-was dismissed, the attachment subsisting ; at the same time, the 
impending sale was stayed, in so far as the property under claim was 
concerned. The decree-holder, subsequently, during the pendency 
of the suit by the claimant, proceeded against the defaulting tenure 
and it was sold at his instance on the 13th January 1906, The second 
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application for execution with whith we are now concerned was 
not made tilf the roth September 1909 and was at once met by 
the objection that it was barred by limitation. The decree-holder 
contended that as execution of his decree had been stayed at 
the instance of the claimant, he was entitled to treat the second 
application as one made for revival or in continuation of the 
first application of the 6th March 1905. The Court of first 
instance declined to acccept this view and dismissed the appli- 
cation as barred by limitation. Upon appeal, the learned District 
Judge has held that the second application was one in continu- 
ation of the first application and in this view he has directed 
execution to proceed. The judgment-debtor has now appealed 
to this Court and on his behalf it has been contended that the 
application could not be treated as one in continuation of the 
previous application, because, it was open to the decree-holder to 
seek the relief which he now seeks to obtain by way of execution 
during the pendency of the suit instituted by the claimant. This 
contention is unquestionably right and must prevail. 

-. - In support of the appeal reliance has been placed upon the 
cases of Raghunandan Pershad v. Bhagoo Lal (1), while on 
behalf-of the respondent, reliance has-been placed upon the cases 
of Rudra Narain Guriat v. Fachu Maity (2) and Gurudeo 
Narayan Sinha v. Amrit Narayan Sinha (3). In our opinion, 
the. cases upon which reliance is placed by the learned vakil for 
the respondent are clearly distinguishable. In those’ cases, 
execution of the decree had been arrested at the instance of a 
claimant who was subsequently unsuccesful, and it was ruled, that 
when the decree-holder applied to execute the decree after the 


‘claim had proved unfounded, he was entitled to treat his appli- 


„cation as one made in continuation of the previous application 
for execution: which had been suspended by reason of the objec- 
tion of the claimant. A similar view was taken in the cases of 
Lakhmi Chand v. Ballam Das (4) and Ruddar Singh v, Dhanpal 
Singh (5) and Abdul Khayar v. Reajuddin Ahmed (6) On the 
-other hand the case of Raghunandan Pershad v. Bhagoo Lal (1) 
shows that if the claim is subsequently successful, the decree-holder 
is-not entitled to contend that the second application for execution 
was one in continuation of the previous application for execution, 
because it was open to him during the pendency of the suit of 
- the- claimant, to take proceedings in the same manner as he had 


(1) (1889) I L. R. 17 Cale. 268. (4) (1895) I. L. R, 17 All, 425, 
(2) (1896) I. L R. 23 Calo. 487. (5) (1903) IL. L. R. £6 All. 156. 


+! (8) (1906) I. L, R, 23 Cale, 6&9, 46) (1909) 18 C. W, N, 521, 


Vou. XIV.) HIGH COURT. 


adopted after the termination of the suit. The distinction.: 
between the two classes ‘of cases is pointedly brought out in: 


Shivram v. Sarasvatibai (1). In that case, the learned Judges 


observed that no authority had been shown that where the. 


decree-holder had not succeeded but failed to remove thé bar, 


the subsequent application could be rightly treated as a revival or. 
continuation of the first. In our opinion, there is no room for. 


controversy that under such circumstrnces, the second application 
cannot be treated as one made in continuation of the first. . 


It has been finally suggested by the learned vakil for the 


respondent, though somewhat faintly that, apart from the question 
whether the execution was suspended at the instance: of the 
claimant, the decree-holder is entitled to treat the second applica- 
tion as one made in continuation of the previous application, 
because the final order made upon the first application was that 
it was dismissed, the attachment subsisting. In support of this 
view reliance has been placed upon the case of Qamaruddin v. 
Fawahir Lal (2). But that case is not an authority for the 
broad proposition formulated by the learned vakil for the respon- 
dent. In'that case, the Judicial Committee laid down that an 
application for execution may be treated as one to revive and 
carry through a pending execution, provided the execution had 
been suspended by no act or default of the decree-holder ; in 
other words, that the second application might be treated as one, 
not to initiate a new proceeding, but to revive a previous pro- 
ceeding, when the latter had been arrested by reason-of circum: 
stances over which the decree-holder had no control. Here there 
is no question of the revival of a pending application arrested by 
reason of an objection taken by a claimant ; in so far as the appli- 
- cation was arrested, the bar has become final and irrevocable, 
` because the claimant has been successful ; the decree-holder can 
no longer proceed against the property to which claim. was, pre- 
ferred ; he can proceed only against other properties ; ; this might 
have been done during the pendency of the suit by the claimant 
and was, in fact, done toa limited extent when the defaulting 
tenure was sold up at his instance. We may add that there is 
neither authority nor principle to support the proposition that 
_because an application for execution has been dismissed and the 
attachment has been kept in force, it is open to the decree- holder 
‘to apply for execution any length of time afterwards, and to 
invite the Court to hold that the subsequent application w was one 


(1) (1894) I L. R. 20 Bom.176. -(2) (1905) IL. R. 27 All. 334 Py TE 
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Orvin..' made in continuation of the previous application. If such a 
1911, contention were sustained, the provisions of Art. 179 of the second 
Seed schedule of the Limitation Act might as well be swept out 


Kedar Nath Siroar 


ee: of the statute. 
aa i ea The result is that this appeal is allowed, the order of the 
Mookerjee, J, District Judge discharged, and that of the Court of first instance 
— restored with costs in all the Courts. 
We assess the hearing fee in this Court at two gold mohurs. 
A T.M ° Appeal allowed. 
Öis Before Mr, Fustice Mookerjee and Mr. Fustice Coxe. 
1910. AKRAM ALI 
—_ . U. z 
E R DURGA PRASANNA ROY CHOWDHURI.* 


Permanent lease— Potta, if necessary, before 1882—Kabuliat, acceptance of, how 
proved—Tehsildars’ signature, how proved— Covenant against alienation. 


For the creation of a permanent lease before the Transfer of Property Act, 
it was not necessary that the landlords should grant a potta» It was sufficient 
to create a valid tenancy if the tenant exeouted a kabuliyat which was accepted 
by the landlord, m 

The acceptance of kabuliyat by the landlord need not be proved by direct 
evidence ` It may be proved by the conduct of the parties and from the 
circumstances of the case. - 

Receipts of which prim facie evidence of their genuineness are given, 
are sufficiently proved, though the signatures of the tehsildars upon them were 
not proved by any direct evidence, 

Kriteebash v, Ramdhun (1) referred to, 

A covenanf against alienation in a permanent lease, where no right of 
re-entry is reserved, is not operative. The principle is that the covenant is 
inconsistent with the interést sought to be created by the instrument, 

Basarat Ali v. Manirulla (2) referred to. 


Appeal by the Defendants. 
- Suit for ejectment. 


The material facts and arguments appear from the judgment. 

Babus Foges Chunder Roy and Prokas Chunder Mojumdar 
for the Appellants. , 

Babus Tarakishore Chowdhury and Chandra Kant Ghose for 
„the Respondent. 
. * Appeal from Appellate Deorce No. 1644 of 1908, against the deoree of 
Babu Ashutosh Banerjee, Subordinate Judge of Barisal, dated the 9th April, 


- 1908, modifying that of Babu Saral Kisore Basu, Munsiff of Barisal, dated the 
28th March, 1907, 


(1) (1867) 7 W. R. 526 F, B. 
` (2) (1909) 10 0. L. J, 49, I, L, R. 86 Calo. 745, 


ny 
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The judgment of the Court was delivered by Crvin. 
Mookerjee J. — This is an appeal on behalf of the defendants. 1910. 
—_e 
against a decree in favour of the plaintiff respondent in an action Akram Ali 
in ejectment. The plaintiff sought to recover possession of the Durga Pratanne Roy, 
disputed land upon a fourfold title, namely, a mimhowla,. ‘ © Chowdburi, 


an osat nimhowla, a mirash karsha, and adverse possession for 
the statutory period. The foundation of the claim, however, as 
put forward in the Courts below was placed substantially upon his 
title as nimhowladar. It is not disputed that the xmhowla 
interest, if it was ever created, must be based on two sabuliyats 
alleged to have been executed by the predecessor in interest 
of the plaintiff on the 7th May 1874 and 13th June 1874 
was in favour of the landlords interested in 11 annas and 5 annas 
shares respectively in the zemimdary. The defence substantially 
was that the plaintiff had acquired no valid title, firs¢, because these 
kabultyats were never accepted by.the landlords; and secondly; 
because even if they were accepted by the landlords, the interest 
of the nimhowladar was non-transferable under. the terms of 
the contracts, 

The Court of first instance dismissed the suit. Upon appeal 
the learned Subordinate Judge has made a decree in favour of 
the plaintiff, except as regards 12 cottahs of the disputed land 
which he has found is not included within the kadudyads which 
form the foundation of the title of the plaintiff. 

The deféndants have now appealed to this Court and on 
their behalf the decree of the Subordinate Judge has been 
assailed on two grounds, namely, frst, that there was no valid 
nimhowla created by these kabuliyats, as.no lease was granted 
by the landlords in favour of the tenants; and secondly, that as 
the interest of the nzmhowladar was not transferable.under the 
kabultyats, the plaintiff as purchaser has acquired no valid title 
to the land in dispute. In our opinion hets is no foundation 
for either of these contentions. ; 

In so far as the first argument is concerned, reliance has beer 
placed by ‘the learned vakil for the appellants upon the case of 
Nilmamud Sarkar v. Boul Das (1). It may be observed, however, 
that the #adulzyats in the case before us, were executed before 
the Transfer of Property Act, and ‘it is impossible to maintain 
the view that for the creation of a permanent lease before the 
Transfer of Property Act, it was necessary that the- landlords 
should grant a gotta. It was sufficient to create a valid tenancy if 


(1) (1909) 10.0, L. J, 555 ;.14 O. w N.73 
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Orvin, the tenant executed a kabuliyat which was accepted by the land- 


T910. lords. We need not, therefore, decide whether under the Transfer 

a of Property Act, the law is different, but we observe that a. 
Akram Ali i . 

a _ Full Bench of the Madras High Court Ajam v. Madura (1) has 

Duten Sane By assigned weighty reasons in support of the view contrary to that 


Movkerjee 7 maintained in Nilmamud v. Bowl Das (2). 
oe The question next arises whether in the case before us the 
kabuliyats were accepted by the landlords. Upon this point, we, 
have the finding of the Subordinate Judge that the Aabuliyats 
were accepted and acted upon. The learned vakil for the 
appellants has sought to assail this finding on the ground that 
the reasons given by the Subordinate Judge in support of his 
conclusion, are erroneous in law. He has invited our attention 
to a passage in the judgment in which the Subordinate Judge 
observes that there is no direct evidence to show that the 
original kabuliyats were accepted by the landlords. It is not 
necessary, however, to prove by direct evidence that the Aabultyats 
were accepted. It was opento the Subordinate Judge to find 
from the conduct of the parties and from the circumstances 
of the casé that the Aabu/¢yats were accepted and acted upon by 
the landlords, . The Subordinate Judge has pointed out, that; 
immediately after the execution of these kadudiyats rent receipts 
were granted to the tenants by the ¢eAsz/dars, A question has 
been raised before us as to whether these receipts have been 
sufficiently proved, and it has been contended’ that as the 
signatures of the fekscldars upon the receipts have not been. 
proved by direct evidence, the receipts ought not to have been 
received in evidence. In our opinion this position is wholly. 
unsustainable. It was ruled by this Court in the case of 
Kriteebash v. Ramdhun (3) that if a tenant produces dakhilas 
and.swears that he received them from the landowner or his 
agent or gives other rīmá facte evidence of their genuineness, 
they may be taken’ for the purpose of proving that the rent has 
been paid or that the rent has been paid at a fixed rent for a certain 
number of years, if the landlord or his agent does’ not come 
forward to deny them. It cannot be expected that the razyat 
should in every case summon all the agents of his landlord who 
gave him the receipts. This view has been subsequently followed 
in numerous decisions of this Court amongst which reference 
may be made to Surja Kant Acharjee v. Baneswar Shaha (4). 


(1) (1910) 21 M, L. J. 202. (3) (1867) 7 W. R. 526. 
2) (1909) 100. L, J` 555 ; 14.0. W. N, 18. (4) (1896; I. L, R. 24 Calo, 261. 


You. XIV.) HIGH COURT. 


` The receipts, therefore, in the case before us must be taken 
to have been sufficiently proved. Hence, it must be taken 
to have been established that for a number of years, rent was 
paid by the zzmhowladar and accepted by the ¢ehsitdars, on 
behalf of the landlords. But it has been suggested by the 
learned vakil for the appellants that it is not proved by the 
plaintiff that the zesz/dars had authority to- accept nimhowla 
Rabuliyats from the tenants. It must be remembered, however, 
that there is no denial on the part of the landlords, indeed, there 
is no suggestion even that the ¢ehsz/dars acted in excess of their 
authority, Whether the zesz/dars had or had not acted beyond 
the scope.of their authority was a matter peculiarly within the 
knowledge of the landlords, and, they have made no attempt to 
discharge the burden that lay upon them to prove the precise 
limits of-the authority conferred by them on their own agents. 
In our opinion, the conclusion at which the Court below arrived 
cannot be assailed in second appeal. The first ground, therefore, 
must be over-ruled. $ . 

In so far as the second ground is concerned, it has been 
contended that as there was a covenant in the kabuliyats against 
aliena'ion, the plaintiff as transferee has acquired no enforceable 
title against the landlord. It must be pointed out, however, 
.that no right of re-entry was reserved in the leases. Conse- 
quently upon the authority of the decision in Basarat Ali v. 
Manirulla (1) it is clear that the assignment was operative 
notwithstanding the covenant in question. It is obvious from 
the rule embodied in section 10 of the Transfer of Property Act 
which in substance reproduces the pre-existing law on this point, 
that a covenant against alienation in a permanent lease, when 
no right of re-entry is reserved, is not operative. The principle 
is that the covenant is inconsistent with the interest sought 
to be created by the instrument. Consequently on the grounds 
explained in the cases of Tagore v. Tagore (2) and Sonatun v, 
Fuggut Soondree (3), the covenant in this case must be taken to 
be inoperative. The learned vakil for the appellants has finally 
suggested that the view taken by this Court in Basarat Ali v, 
Manirulla (1) is inconsistent with that previously adopted in 
Dharani Kanta Lahiri v. Siba Sundari Debi (4). In our 
opinion the latter case is clearly distinguishable and the same 

_ remark applies to the case of Kesav Lal v; Harastt- (5) Pug 


(1) (1909) I. L R. 36 Calc. 745; 10 0. L. J, 49. 

(2) (1872) 18 W. R. 365, (3) (1859) 8 M. I, A. 66 (76). 
(4) (1908) 8 C, L. J. 188, I. L. R. 86 Calo, 1069, 

(5) (1910) 12 O. L. J, 126, 
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as appears from the report, there was a forfeiture clause ‘in the 
lease.’ The view taken by this Court is, it may be pointed out, 
in accord with that adopted by all the other Indian High Courts, 
as is shown by the decisions in Madar Saheb v. Sannabawa 
Gujranshah (1), Parameshri v. Vittappa Shanbaga (2) and 
Netrapal Singh v. Kalyan Das (3). The inference, therefore, 
follows that notwithstanding the covenant against alienation in 
the nimhowla kabultyats, the plaintiff has acquired a valid title 
to the property. The second ground therefore fails. 

` The result is, that the decree made by the Court below is 
affirmed and this appeal dismissed with costs. i 


A T. M. ae l Appeal dismissed. 


(1) (1895) I. L. R. 21 Bom, 195. © (2) (1902) I. L. R. 26 Mad, 157. 
“ (8) (1906) I. L. R. 28 All, 400, 


. Before Mr. Fustice Chitty and Mr. Fustice N. Chatterjee, 


AKHIL CHANDRA SEN 
v. 
REBATI RAMAN MAJUMDAR AND OTHERS. 


Will, construction of—Testator’s estate, whether completely dedicated and created 
`- debutter—Natural heirs, to enjoy half the profits through the manager, 

~- ` whether absolute beneficial owners of a moiety of the property—" For the 
purpose of rendering help in the sheba of the deity”, meaning df. i 





Where a testator purported to dedicate by a will all his properties toa deity 
and stated that therein his heirs should have no right of ownership or proprietors 
ship, and also directed that after deducting the charges for management and 
‘Government Revenue, one-fourth of the profits should be devoted to the 
‘worship of the deity and the annual ceremonies, one-fourth to the repair of - 
the houses of the deity and other houses, and the remvining: moiety his heirs 
should get according to the Dharma Sastras from the manager “ for the purposes 
of rendering help in the sheba of the deity”, and further directed in a sub- 


-sequent clause that any of his heirs would be able to obtain from the manager 
his portion of the profits mentioned above as the prosad of the Thakur : 


Heid, upon a construction of the will, that the gift of a moiety of the 
profits or income through the hands of the manager was equivalent to a gift 
‘of a moiety of the corpus to his heirs, and they took`the beneficial interest 


“in such moiety, and that the words “for the purpose of rendering help in the 


sheba of the deity” imposed ng condition but merely stated a purpose or object, 
which the heirs might observe or neglect as they felt inclined, 


* Appeal from Appellate Decree, No. 685 1909, against the decree of Babu 


Sashi Bhusan Sen, Officiating Additional- Subordinate Judge of Chittagong, 


dated the llth January, 1909, reversing that of- Babu Nikunja Behari Roy, 
Munsiff of Chittagong, dated the 28th November, 1907, 


Von. XIV.) HIGH COURT. 


Appeal by the Plaintiff. 
Suit for possession of lands, 


The material facts appear from the judgment. 

Babus Golap Chandra Sarkar and Sarat Chandra Dutt 
for the Appellant. i 

Babus Dwarka Nath Chuckerbutty and Shiba Prosanna 
Bhattacharya for the Respondents. C. A. V. 


The judgment of the Court was as follows : 

The determination of this appeal turns upon the construc- 
tion to be put upon the will of one Durga Das Majumdar. The 
plaintiff claims the land in suit by virtue of his purchase in 
execution of a decree obtained by Kali Kumar De against 
defendant No. 2, one of the sons of Durga Das Majumdar. The 
question is whether by his will Durga Das Majumdar created a 
complete debutter of all his properties or whether his sons took 
a moiety of such properties. The Court of first instance decided 
in favour of the plaintif. The lower appellate Court has 
reversed that decision, holding that the property is endowed 
and inalienable and that the plaintiff took nothing by his auction 
purchase. The plaintiff has appealed. 


After giving the will our most careful consideration we are 
of opinion that the Munsiff’s construction was correct, Itis true 
that by clause 2 the testator purported to dedicate all his proper- 
ties to the deity’ and stated that therein his heirs should have 
no right of ownership or proprietorship. But by the very next 
clause he directed that after deducting the charges for manage- 
ment and Government Revenue one-fourth of the profits should 
be devoted to the worship of thg deity and the annual ceremonies, 
one-fourth to the repair of the houses of the deity and other 
houses, and the remaining moiety his heirs should get according 
to the Dharma Sastras from the manager “for the purposes of 
rendering help inthe skea of the deity.” The eldest son and 
after him the eldest living member was to be manager. In 
clause 6 we find this direction: ‘If any of my heirs leave this 
house of mine and go abroad he shall not be able to advance 
any kind of claim with reference to either the buildings or houses ; 
but if entitled, he will be able to obfain from the manager 
a portion of the profits mentioned in Para. 3 as the prosad of the 
Thakur.” 


This is a stronger case for pronouncing against a complete 
dedication than the cases of Sonatun Bysack v, Sreemuty Fuggut 
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Soondree Dassee (1) and Ashutosh Dutt v. Doorga Churn 
Chatterjee (2). Tn all the wills is found an absolute gift to the 
deity, but in those cases the gift to the heirs was only of the 
surplus proceeds. In the will before us a moiety of the profits 
is bestowed upon the heirs, and the deity is given no claim upon 
that share. An attempt was made to argue that the words “ for 
the purpose of rendering help in the s#eba of the deity ” imported 
a condition and that the heirs could not take any profits unless 
they rendered such help. This is clearly not the meaning of the 
words, which impose no condition, but merely state a purpose or 
object, which the heirs might observe or neglect as they felt 
inclined. There can be no question that the gift of a moiety 
of the profits or income is equivalent to a gift of a moiety 
of the coréus and this would be the case though the testator 
directed that the profits were to pass through the hands 
of the manager. All doubt on the question is removed by the 
provision in clause 6 that an heir who goes away is not thereby 
to lose his share in the profits. In our opinion, there was gift 
of a moiety of the testator’s estate to his heirs, that is to his 
two -sons, and they took the benefical interest in such moiety. 
As however the plaintiff has-not appealed or filed cross objections, 
we cannot give him a decree for more than was given by the 
Court of first instance. The appeal is accordingly allowed, the 
decree of the lower appellate Court is set aside. and that of the 
Court of first instance restored. 

The plaintiff appellant must have his costs in this and the 
lower appellate Court, 


ALN. R.G Appeal allowed. 
(1) (1859) 8. M. I. A. 66. (2) (1879) I. L. R. 5 Calc. 438, 





Before Mr. Fustice Mookerjee and Mr. Fustice Coxe. 


KHODA BUX 
v. 
SADU PRAMANICK.* 


Fjeotment, suit for—Non-transferable occupancy right, sale of—Co-sharer 
landlord—Sale how avoided—Civil Procedure Code (Act XIV of 1882), 
Seo, 244—A pplication to treat the suit as one under section 244. 


It is settled since 1874 that a non-transferablé occupancy holding cannot 
be sold at the instance of a landlord who had obtained a decree for rent for 


* Appeal from Appellate Decree No. 2624 ‘of 11907, against; the decree of 


„Babu Surendra Nath Mitra, Subordinate Judge of Dacca, dated the 29th June 


1907, affirming that of Babu Upendra Nath Bhanja, Munsiff of Manickgunge, 
dated the 2nd May, 1906. - z 


Vou, XIV.) HIGH COURT, 


his share only. Such a sale is voidable and may be annulled if proceedings are 
taken in that behalf under seotion 244 of the Code of Civil Procedure, 

Proceedings for reversal of the sale have to be taken before the confirmation, 
if the judgment-debtor is aware that the sale had taken place; and objection 
must be taken before the sale itself if the judgment-debtor is aware of the 
attachment and the issue of the sale proclamation. If the judgment-debtor is 
not aware of the sale betore it has been confirmed, he may apply under seo- 
tion 244 of the Code of Civil Procedure assoon as he is apprised of the sale, 
and may, if proper case is made out, avail himself of the benefit of section 18 
of the Limitation Act. 

Peary Mohan v. Jote Kumar (1) explained. 

Application to treat the suit as a proceeding under section 244 refused. 


Appeal by the- Defendants. 

Suit for recovery of possession of land on establishment of 
title. 

The material facts and arguments appear from the judgment 
of Mr. Justice Mookerjee. 

Babus Tarak Chandra Chaivolars and Ramani Mokan 
Chatterjee for the Appellants. 

Babu Mukund Nath Roy for the Respondent. 

The judgments of the Court were as follows: . 

Mookerjee J. —This is an appeal on behalf of the defendants 
in an action commenced by the plaintiff respondent for recovery 
of possession of land on establishment of title. The plaintiff 
claims as the tenant of an occupancy holding, which had been 
purchased so far back as the 9th September 1893 by the decree- 


holder himself in execution of a decree for rent obtained on the 


loth April 1891 by one of several joint landlords in respect of 
the share of rent separately payable to him. The sale was 
confirmed on the, 13th November 1893 and possession delivered 
to the purchaser on the 9th March 1895. The plaintiff com- 
menced this action on the roth July 1905 to eject the defendants 
who had been inducted into the land by the landlord purchaser 
at the execution sale. The defendants resisted the claim on the 
ground that the result of the execution sale was to destroy the 
right of the plaintiff and that consequently at the date of the 
suit he had no subsisting title to enforce. In reply, the plaintiff 
contended that the occupancy holding claimed by him was non- 
transferable and that. consequently the sale in execution of the 
decree obtained by one of several joint landlords could not have 
passed any title to the auction-purchaser. l l 
The Court of first instance decreed the suit, on the ground 
that as he holding was non- -transferable, the title of the pamte 
(1) (1906) 11 0, W, N, 83, 
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had not been affected by the execution sale held at the instance 
of one of several joint landlords whose decree could operate only 
as a money decree. This decision has been affirmed on appeal 
by the Subordinate Judge. 

The defendants have now appealed to this Court, and on 
-their behalf the decision of the Subordinate Judge has been 
assailed on two grounds; namely, frs/, that the validity of the 
sale ought to be tested with reference to the law as it was under- 
stood at the time when the execution-sale took place; and 
secondly, that if the sale be deemed invalid, it could not be treated 
as a nullity, and that it must beset aside under section 244 of the 
Civil Procedure Code, before the plaintiff could claim to recover 
possession from the defendants. In my opinion, the first of these 
contentions is untenable and must be overruled, but the second 
is well founded and must prevail. 

In so far as the first’ of these contentions is concerned, 
reliance has been placed by the learned vakil for the appellant 
upon the decision of the Judicial Committee in Abdul Aziz Khan 
v. Appayasami (1). This case, in my opinion, is clearly distin- 
guishable. There the Court was called upon to interpret the 
effect of a judicial sale, to determine whether the effect had 
been to transfer the entire interest in the joint family property 
or merely the life-interest of the temporary holder, The question 
was obviously one of intention; the test to be applied was 
to determine what the decree-holder had intended to bring to sale 
and what the auction-purchaser had understood that he pur- 
chased. Under these circumstances, their Lordships of the 
Judicial Committee ruled that the Court must be deemed to have 
intended to sell and the purchaser to buy, the right, title and 
interest of the judgment-debtor, as then understood, namely, as 
one which ceased at the death of the debtor, and that this was so, 
notwithstanding the fact that the interpretation of the law which 
then prevailed had been subsequently overruled. This case, 
therefore, is not an authority for the broad proposition formulated 
by the learned vakil for the appellants that the legality of a 
transaction must be determined in all cases with reference to the 
aw as it is understood at the time when the transaction takes 
place. In fact the decision of a Full Bench of this Court in 
Balaram v. Mangta Dass (2) and the subsequent decision of 
the Judicial Committee in Vasudeva v. Srinivasa (3) J show 


(1) (1908) L, R. 31 L A. 1; I I R, 27 Mad, 131, 
(2) (1907) I. L, R. 34 Cale, 941, (3) (1907) I, L, R, 80 Mad, 426, 


Von. XIV.] HIGH COURT, 


conclusively that such a position cannot be maintained. Even if it 
is conceded, however, that the legality of the sale in the present 
instance ought to be tested with reference to the law as it was 
understood at the time when the sale took place in 1893, it is 
obvious that there is no foundation for the suggestion made by 
the learned vakil for the appellants that the law as understood 
at that time was different from what is now accepted as the law. 
It is obvious fromthe decision in Beni Madhub Roy v. Faod 
Ali Sicrar (1) that as early as 1890, it was well understood that 
the effect of a decree obtained by one of several joint landlords 
for the share of rent separately payable to him was different 
from the effect of a decree obtained by the entire body of land- 
lords for the whole rent payable by the tenants. It is also clear 
from the decision in Biram Ali Shaik v. Gopi Kanth Shahu (2) 
which was based upon the decision of the Full Bench in 
Nurendro Narain Roy v. Ishan Chunder Sen (3) that so early 
as 1874 it was accepted as settled law that a holding which was 
not transferable by custom or usage could not be validly sold 
in execution of a money decree. It cannot consequently be 
suggested that when it was affirmed by this Court in 1899 in the 
case of Sadagar Sircar v. Krishna Chandra Nath (4) that a 
non-transferable occupancy holding could not be sold at the 
instance of a landlord who had obtained a decree for rent 
for his share only, any new principle of law was enunciated. 
The decision in Sadagar Sircar v. Krishna Chandra Nath (4) is, 
in fact, a logical sequence of the earlier decisions to which 
reference has been made. Afraz Molla y. Kulsumunnessa (5). It 
cannot, therefore, be seriously suggested that in 1893 when the 
sale took place the law was understood differently from what 
is now accepted as the law. The first contention of the appellant 
consequently fails. j 

In so far as the second contention advanced on behalf of the 
appellant is concerned, it has been argued upon the authority 
of the decisions in Durga Charan Mandal v. Kali Prasanna 
Sarkar (6) and Sheikh Murullah v. Sheikh Burullah (7) that a 
sale in execution of a decree by one of: several joint landlords 
for his share of the rent is not necessarily a nullity. Those 
decisions show that the sale of a non-transferable holding 
in execution of such a decree is a voidable sale which may be 


(1) (1890) I. L. R. 17 Cale. 390, 


(2) (1897) I. L. R. 24 Cale, 355. (5) (1905) 4 0. L. J. 68. 
(8) (1874) 22 W. R. 22. (6) (1899) I. L. R. 26 Calo. 727, 
(4) (1899) I, L. R, 26 Cale. 937. (7) (1905) 9 0. W. N. 972, 
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annulled if proceedings are taken in that behalf under section 244 
of.the Civil Procedure Code ; in other words, till the sale has been, 
successfully impeached by appropriate proceedings, it must be 
treated as a valid sale. This view is also supported by the decision 
ofa’ Full Bench of this Court in Ashutosh Sikdar v. Behari Lal 
Kirtania (1). .There the question was raised whether an execu- 
tion sale .held in contravention of the provisions of section 99 
ofthe Transfer of Property Act was a nullity. It was argued 
that a sale in contravention of an express statutory provision 
must be.treated as zfso facto void, and that it was superfluous 
to take any proceedings to cancel it ; in other words, that the 
judgment-debtor was entitled to ignore the sale as if it had never 
taken place. This contention was overruled by the Full Bench 
and it was laid down that a sale so held was merely voidable and 
would remain in full force till avoided by appropriate proceedings. 
Proceedings for reversal of the sale have to be taken, in any 
event, before the confirmation, if the judgment-debtor is aware 
that the sale has taken place; and objection must be taken 
before the sale itself if the judgment-debtor is aware of the 
attachment and the issue of sale proclamation. Majed Hossein v, 
Raghubur (2); if the judgment-debtor is not aware of the sale 
before it has been confirmed, he may apply under section 244 of 
the Civil Procedure Code as soon as he is apprised of the sale and 
may, if proper case is made out, avail himself of the benefit of 
section 18 of the Limitation Act. But it has been argued by 
the learned vakil for the respondent that the decision in Peary 
Mohan Mukerjee v. Fote Kumar Mukerjee (3) shows: that a 
sale of a non-transferble holding in execution of a money decree 
is a nullity. An examination of the judgment in the case men- 
tioned, however, shows that it cannot be treated as an authority 
for any such comprehensive proposition. There the validity 
of the execution sale was challenged in the course of proceedings 
under section 244 of the Civil Procedure Code. Although, there- 
fore, the learned Judges observed that the sale of a non-transferable 
holding did not pass any title to the purchaser, they could not 
be held to have decided that the sale was a nullity and need not 
to be impeached by appropriate proceedings under section 244. 
It is needless for our present purposes, to consider what the 
position would be if the judgment-debtor, inspite of the sale, 
continues in possession and is sued in ejectment by the auction 


(1) (1907, 6 ©. L. J. 320 ; I, D. R, 85 Cale. 61. 
(2) (1899) I L. R. 27 Calo: 187. ` (3) (1906, 11 ©. W. N. 83. 
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purchaser. It is sufficient to observe that there is divergence. 
of judicial opinion upon this point. The cases of Bhtram Al 
v. Gopi Kanth (1), Chandramont v. Halijennessa (2), Durga 
Charan v. Karamat Khan (3), affirm the proposition that an 
objection to the validity of an execution sale may be raised by 
‘way of defence in, a regular suit, although the objection is 
one within the scope of section 244 of the Civil Procedure Code 
which accords with the view taken in Zhathu v. Kondu (4) and 
Venkataramana v. Meenatchisundara (5). On the other hand, thé 
cases of Dwarkanath vw. Tarini Sankar (6), Durga Charan v. 
Kali Prasanna (7), Murullah x. Burullah (8), support the view 
that the validity of the sale cannot be impeached collaterally, 
which accords with the principle recognised in Memaganda v. 
Paresha (9), Surnamoyt v. Ashutosh (10), and Baste Ram v. 
fait (11). But whatever controversy there may be as tothe 
position of the judgment-debtor, when he happens to be the 
defendant, there is no room for’reasonable doubt that when he 
sues the auction-purchaser in ejectment, he cannot ignore the 
sale as a nullity. It is clear, therefore, that the plaintiff in 
the case before us is not entitled to recover possession before he 
has got the sale annulled by a proceeding under section 244 
of the Civil Procedure Code. 

It hasy however, been mentioned to us that the Court in 
which the present suit was commenced was the Court in which the 
execution proceedings took place and that consequently the plaint 
in this case might be treated as an application under section 244 
of the Civil Procedure Code on the authority of the decision 
in Azizuddin v. Ramanugra (12), the principle whereof has now 
received legislative recognition in section 47 of the Code of 1908. 
Effect might have been given to this contention and the case 
remanded for determination of the precise point of time when 

. the plaintiff first became aware of the sale, had it not been, that 
such a course is bound to prove infructuous for an obvious 
reason. 

It is clear that if the plaint is treated as an application under 
section 244 and an attempt is now made to have the sale annulled 
the proceedings must take place in the presence of the landlord, 
decree-holder. The landlord, however, is not a party to the 


(1) (1897) I. L. R. 24 Cale. 355. (7) 1899 I. L. R. 26 Calo. 727, 
(2) (1908) 9 O. L J. 464. (8) (1905) 9 C. W. N. 972. 

(3) (1908) 7 C. W. N. 607. (9) (1897) I. L. R. 22 Bom, 640. 
(4) (1909) 1. L. R 32 Mad, 242, (10) (1900) I. L. R. 27 Cale. 714, 
(5) (1904) 19 M. L. J. 1. (11) (1886) I. L. R. 8 All 146 
(6) (1907; 5 0. LJ, 204, I. L. R. 34 Calc. 199, (12) (1887) I. L. R, 14 Cale, 605. 
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Orvin. suit, and if he is now sought to be added as a party the proceed- 
1910, ing would be successfully met by the plea of limitation ; for 
Khoda Bux inasmuch as these proceedings were commenced so far back 


v. as the roth July, 1905, ifthe landlord is now brought on the 
Sadu Pramanick. 


ea record, he would be entitled to resist the application on the 
Mookerjee, J. 


ground that in so far as he was concerned, the proceeding was 
commenced on the date when he was madea party. In this 
view, the proceeding would be plainly barred by limitation. 
No advantage therefore can possibly accrue to the plaintiff 
by a remand. 


The result therefore is that this appeal is allowed, the decree 
of the Court below. set aside and the suit dismissed. 


As however the objection upon which the suit has failed 
was not formulated in the Court below precisely inthe form 
in which it has been presented here, each party will bear his own 
costs throughout the litigation. 


Coxe J.—On the first point, I agree. On the second, I 
think that we are bound by the decisions in Sheikh Murullah v. 
Sheikh Burullah (1), Durga Charan Mandal v. Kali Prasanna 
Sarkar (2), Majed Hossein v. Raghubur Chowdhury (3), and even 
in Peary Mohan Mukerjee v. Fote Kumar Mukerjee (4), cited by 
my learned brother, to hold that an objection by an occupancy 
raiyat that his holding was not saleable in execution of a money 
decree, came within section 244 of the Civil Procedure Code 
of 1882, and could not, therefore, be decided by a separate suit 
in which the raiyat raising the objection was the plaintiff. 
Although the Munsiff has found that the sale was obtained 
without the knowledge of the plaintiff, he does not find that 
either the decree or the sale was obtained by fraud. In these 
circumstances, I agree that the suit must fail. 


A. T. M. Appeal allowed : suit dismissed. 


(1) (1905) 9 C. W. N.972 (3) (1899) I. L. R. 27 calc, 187, 
(2) (1899) I, L, R. 26 calc. 727, (4) (1906) 110. W. N. 
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LACHMAN RAM AND OTHERS*. 


Specific performance—Description of property—“ Certum est quod certum red- 
di potest” —Specifie Relief Act (I of 1877), Seo, 22—Contract, when un- 
enforceable— Relief, when discretionary—Vendor not haring whole interest 
—Plaint not amended—Suit, prosecution of, against added defendant, as 
if plaint amended— Objection, if can be taken in appellate Court. 
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The description must be such as to enable the Court to determine with 
certainty, with the aid of suoh extrinsic evidence as is admissible under the 
rules of evidence, which property was intended by the parties to be covered 
thereby. The description need not be given with such particularity as to 
make a resort to extrinsic evidence unnecessary. Reasonable certainty is all 
that is required and extrinsic proof is allowed in order to apply, not to alter 
or vary, the written agreement. 

Section 22 of the Specific Relief Act first sets out the general rule, and 
_ then specifies, in three successive paragraphs, circumstances, under the first 
two of which, the Court may properly exercise a discretion not to decree 
specific performance, whilst under the third it may appropriately give a decree, 
The circumstances so stated are illustrative and the enumeration is not 
exhaustive. 

A contract, although not illegal, is nevertheless detrimental to the publio 
welfare and is a good ground to justify refusal of its enforcement in equity. 

The relief lies in the discretion of the Court, only in so far as it must 
necessarily judge whether under the circumstances of the case, the contract 
is or is not an equitable one ; but if it is determined that the contract is fair 
and reasonable, and that the conduct of the plaintiff has not been unconscious, 
there is no room for the application of judicial discretion. 


Where the vendor has not substantially the whole interest he has contracted 
to sell, though he cannot enforce the contract against the purchaser, yet the 
purchaser can insist on having all that the vendor can convey, and the case 
is very much stronger where the purchaser does not claim any compensation 
for the difference.’ 

Though the plaint was not amended, if throughout the trial in the original 
Court the case proceeded on the assumption that the plaint had been amended, 


the defendant in the appellate Court cannot take the plea that the suit. ought 
not to have been allowed to proceed against him. 


Appeal by the second Defendant. 

Suit to enforce specific performance of a contract by the 
first defendant in favour of the plaintiffs for sale of a house. ° 

The material facts and arguments appear from the judgment. 

* Appeal from Appellate Decree No. 2703 of 1910, against the decree of 
M. Smither Esq, District Judge of Shahabad, dated the 25th July, 1910, 


reversing that of Babu Kisori Mohon Sikdar, Subordinate Judge of Arrah, 
-dated the 31st January, 1910. 


— 
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v. 
Lachman Ram, 


e la The judgment of the Court was delivered by 
April, 18; i Mookerjee J.—This is an appeal on behalf of the second 
defendant ina suit to enforce specific performance of a contract 
‘by the first defendant in favour of the plaintiffs for the sale of 
a house. The subject matter of the litigation is a house in the 
town of Arrah, which admittedly belonged, at one time, toa 
wealthy resident of that place, by name Baijnath Singh. Baijnath 
mortgaged the property to David Yule and Andrew Yule, who 
obtained the usual mortgage decree against the mortgagor, his 
sons and grandsons, on the 23rd December, 1897. At the 
execution sale which followed, the property-was purchased by 
the mortgagees on the 3rd September, 1900. It appears that 
part of this property consisted of a temple dedicated to the Jain 
s Saint Pareshnath Swami. On the 31st December, 1902, some 
of the Jain inhabitants of the city commenced an action, against 
the Yules and their mortgagors, for a declaration that so much 
of the property, as was covered by the temple, was inalienable, 
and the title thereto had not been affected either by the mortgage 
transaction or by the sale consequent thereon. On the sth 
August, 1903, a consent decree was made in this suit, and the 
portion, to which the Jains laid claim as their temple, was 
declared to be debuttar, not capable of alienation by the 
‘mortgagors. Meanwhile, on the 27th July, 1903, David Yule, 
on behalf of himself and Andrew Yule, had executed a conveyance 
of the house in favour of the first defendant Gopal Das, from whom 
both the parties to the present litigation claim to have derived 
title. In this conveyance, the vendor explicitly stated, that the 
northern boundary of the house conveyed was the portion the 
sale whereof had been’ postponed by reason of the title suit to 
which reference has already been made. The result of the 
transaction was, that Yule conveyed to Gopal Das all that he was 
competent to convey, subject to the result of the suit by the 
Jains. 
According to the plaintiffs, Gopal Das entered into a contract 
with them, on the zīst December 1908, to convey the house 
purchased by him: from Yule for a sum of Rs. 5,000, out of which 
. Rs. 500 was advanced on that very date. The_vendor defendant, * 
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however, failed to perform his part of the contract, and the result 
was, that, on the 5th January, 1909, the plaintiffs commenced 
the present action against the first defendant Gopal Das, for 
specific preformance of the contract of sale. On the 16th 
February, 1909, the plaintiffs prayed that the second defendant 
by name Gaj Kumar Chand, might be added as a defendant, because 
he had subsequently, with full notice of the prior contract in 
favour of the plaintiffs, taken a conveyance of the house from the 
first defendant. This application was granted, and Gaj Kumar 
Chand was added as a defendant. The plaint however, was not 
amended, and, as it still stands in its original from, it does not 
disclose any cause of action agaitist the second defendant. Some 
stress has been laid by the appellant on this circumstance, and it 
has been suggested that the claim should, on this ground,*fail as 
against him. There is obviously no substance in this contention, 
No doubt, the plaint ought to have been amended, and 
appropriate allegations inserted therein to establish a cause of 
action against the second defendant. But no objection was, on 
this ground, taken by the added defendant in his written 
statement, and the application of the 16th February, 1909, may, 
without impropriety, be treated as part of the plaint. The 
defence of this purchaser defendant, with which we are now most 
closely concerned, was, that on the 2oth December, 1908, the first 
defendant had entered into a contract for transfer of the property 
to him for Rs. 4,500, out of which a sum of Rs. 400 was paid on 
that occasion, and that the conveyance was drawn up on the 
23rd December, 1908, presented for registration on the zīst 
January 1909 and actually registered on the 6th February 
following. The purchaser further pleaded, that he was a 
bona fide purchaser for value without notice of the alleged contract 
with the plaintiffs, and denied the truth of all the material 
allegations made in support of their case. 

The learned Subordinate Judge found on the evidence, that 
the first defendant had, on the 21st December 1908, contracted 
with the plaintiffs to sell the house to them, and received part of 
the consideration money on that date. But he also held, that on 
the previous day, the vendor had contracted to sell the house to 
the second defendant, and had received from him Rs. 400, In 
this view, the Subordinate Judge refused to make a decree for 
specific performance of the contract ; but he directed the return 
of the deposit amount paid by the plaintiffs to their vendor. 
The plaintiffs appealed to the District Judge, who found that the 
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prior contract alleged by the second defendant had not been 
established, and that the agreement set forth by the plaintiffs was 
genuine and that it had been performed in part; in this view, he 
made a decree for specific performance of the contract against the 
first defendant, as he found expressly that the second defendant 
had taken his conveyance with full knowledge of the contract in 
favour of the plaintiffs. ° 

The second defendant has now appealed to this Court, and 
on his behalf the decision of the District Judge has been assailed 
substantially on five grounds, namely, frst that the property 
agreed to be conveyed was so inadequately described that its 
precise boundaries were uncertain ; and that, consequently, specific 
performance ought to be refused by reason of the uncertainty and 
vaguenéss of the subject matter `of the contract; secondly, that 
the Court, in the exercise of its judicial discretion, ought to refuse 
specific preformance of the contract, because if the contract is 
executed, it may interfere with the use of the temple by members 
of the Jain community; ¢#zrdly, that as the son of the vendor was 
jointly interested in the property with his father, and as he had 
not been a party to the contract, nor to the present litigation, the 
title was sufficiently doubtful to justify the dismissal of the suit; 


- fourthly, that as the plaint has not-been amended and does not 


disclose any cause of action against the second defendant, the suit 
should fail as against him; and ffthly, that upon the facts found, 
the inference may legitimately be drawn that the second defen- 
dant had no notice of the alleged contract. 

In so far as the fourth and fifth grounds are concerned, it may 
be stated at once, that there is‘no substance in either of them. 
It is true that the plaint was not amended, but throughout the 
trial in the original Court the case proceeded on the assumption 
that the plaint had been amended, and it is, in our opinion, too 
late to urge that the suit ought not to have been allowed to 
proceed against the second defendant. Upon the question, 
whether the second defendant had notice of the contract alleged 
by the plaintiffs, the findings of the District Judge are explicit 
and conclusive. According to the learned District Judge, the 
Second defendant got the conveyance from the first defendant with 
‘knowledge of the contract in favour of the plaintiffs and there 
‘was no earlier contract in favour of himself. It is impossible for 
us:in sécond appeal to interfere with this finding of fact. It is true 
that the learned District Judge states, in another portion of his 
judgment, that he is unable to find with absolute precision the 
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date on which the conveyance in favour of the second defendant 
was executed; and he seems to have suspected that it was possibly 
antedated; but his opinion is clear that whenever it might have 
been executed, the execution took place after the second 
defendant had knowledge of the contract with the plaintiffs. 
The fourth and fifth grounds may, therefore, be dismissed from 
consideration as manifestly untenable, and we are concerned 
substantially with the first three grounds, which we now proceed 
to consider in the order stated above. 

In support of the first ground, it has been argued, that the 
subject matter of the contract has been described with such lack 
of precision that no Court of equity will decree specific perform- 
ance thereof, because, as Lord Rosslyn said in Waffole v. 
Orford (1) it is a general proposition that all agreements in order 
to be executed in a Court of equity must be certain and definite. 
Our attention has been invited to the description of the 
boundaries contained in the notice served on the 1st January, 
1909, by the plaintiffs upon their vendor. In this notice the 
house is described as the Kothi of Baijnath Singh, and the 
northern boundary, to which alone exception is taken on the 
ground of indefiniteness, is described as “the Kothi of Babu 
Saligram Singh.” In the plaint also, this description of the 
northern boundary is re-produced ; and in the decree drawn up 
in favour of the plaintiffs, as might have been expected, the 
same description re-appears. Upon these materials, it has been 
argued on behalf of the second defendant, that as the plaintiffs 
cannot ask for specific performance of a contract of sale of any 
part of the house which includes the Jain temple, and as the 
boundaries given in the notice and plaint do include the 
temple, the suit must fail. .The first branch of this contention has 
never been disputed by the plaintiffs ; but they do not admit the 
validity of the further argument of the appellant that not 
merely the temple but also what is vaguely described as its 
apartments were intended to be excluded from the contract. 
From an examination of the title deed of the vendor, it is 
clear that he had a good title to the building excepting 
the portion decreed in favour of the Jains in the suit of 
1902; and the intention of the plaintiffs was to purchase 
from him the portion which he was competent to convey. In 
the conveyance by the Yules to Gopal Das, executed on the 27th 
July 1903, the northern boundary of the house purchased by him 


(1) (1797) 3 Ves. 403 (420) 
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OIvin, is described as follows :— Part of the said Kothi whose sale has 
1911. at present been put off on account of title suit, and after that the 

Gaj Kumar Ohand Kothi of Babu Saligram Singh.” No doubt, in the notice of 
v. demand for specific performance of the contract, the northern 
gaa aoe boundary is simply described as the Kothiof Babu Saligram 
Mookerjee, J. Singh ; but it is plain that the intention of the vendor was to 


— 


convey, and of the purchaser to buy, that portion of the house 
only to which the transferor had a good title under his convey- 
ance read with the decreee in the suit of the Jains. It may be 
conceded that, at first sight, there does seem to be some 
uncertainty as to the northern boundary of the property intended- 
to be conveyed ; but the indefiniteness, upon examination, turns 
out to be more apparent than substantial. Under such circum- 
stances, the maxim is applicable certum est quod certum reddi 
potest, “ that is sufficiently certain which can be made certain.” 
This principle has been repeatedly applied to cases of specific 
performance of contracts. To take one illustration, where an 
agreement in writing for the sale of a house did not describe 
the particular house but stated that the deeds were in the 
possession of A, the Court held the agreement sufficiently certain, 
since the house might be easily ascertained by reference to the 
deeds, Owen v. Thomas (1) and Plant v. Bourne (2). Again, in 
Monro v. Taylor (3), where a contract was made to sell an estate 
within certain ascertained boundaries described as partly freehold 
and partly leasehold, it was deemed not void for uncertainty, 
because the purchaser was entitled to have it reduced to 
certainty by the boundary of the properties of different tenures 
being ascertained or shewn to be capable of being so. (See also 
Wylson v. Dunn (4). The principle is that the description must 
be such as to enable the Court to determine with certainty, with 
the aid of such extrinsic evidence as is admissible under the rules 
of evidence, what property was intended by the parties to be 
covered thereby. The description need not be given with such 
particularity as to make a resort to extrinsic evidence unneces- 
sary. Reasonable certainty is all that is required, and extrinsic 
proof is allowed in order to apply, not to alter or vary, the written 
agreement. In the case before us, the notice of demand of specific 
performance read along with the title deeds of the vendor and the 
decree in the suit of the Jains expressly mentioned therein, leaves 
no room for controversy as to what was intended to be sold. 


(1) (1834) 3 Myl. & K. 358. (3) (1850) 8 Hare 51. 
(2) (1897) 2 Ch. 281(238). (4) (18£7) 34 Ch. D. 569, 
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The learned vakil for the appellant has, however, contended 
that the plaintiffs are not entitled to any relief at all, because the 
description of the property claimed in the plaint is comprehensive 
enough to include the temple and its appurtenances, and that 
although in the Court below, their pleader expressly stated that 
the temple was not purchased and was not claimed, the appur- 
tenances were not expressly abandoned. It has also been 
suggested, on the authority of the cases of Lindsay v. Lynch (1), 
Legal v. Miller (2) and Marshall v. Berridge (3), that where the 
plaintiff has asked for specific performance of an agreement, and 
it was found that the claim was excessive, he could not be 
allowed to succeed on the basis of an alternative claim for a more 
limited right. The cases relied upon, however, are clearly 
distinguishable. They proceed on the ground, that as the 
plaintiff had given evidence in support of the original claim, 
which had been found unsustainable, the Court would not allow 
him to succeed on a different claim contrary to his own evidence. 
In the case before us, however, there is no inconsistency between 
the claim put forward in the notice of demand of performance, 
and the claim to which the plaintiffs have adhered in the course 
of the litigation. The plaintiffs have, in substance, sought a 
conveyance of that portion of Baijnath Kothi to which the first 
defendant had a good title. Consequently, no question arises 
asto whether the party defendant meant to contract to the 
extent that he is sought to be charged, as in Harnett v. 
Yielding (4\. To use the language of Pomeroy (Specific Perfor- 
monce, section 145), it is impossible to say that any term of this 
contract is expressed in so inexact, indefinite or obscure language, 
that the intent of the parties cannot be sufficiently ascertained 
to enable the Court to catry it into effect. See also Lehman v. 
McArthur (5). The first objection, therefore, taken on behalf 
of the appellant must be treated as unsubstantial ; but the decree 
as drawn up must be amended, and we shall give directions Jater 
on to guard against any possible dispute when the conveyance 
comes to be executed. 

In support of the second ground urged on behalf of the 
appellant it has been contended, that the Court should, in the 
exercise of its discretion, refuse specific performance of this 
contract, and reference has been made to section 22 of the 
Specific Relief Act, which provides that the jurisdiction to decree 


(1) (1804) 2 Sch, & Lef. 1. (3) (1881) 19 Ch. D, 238/241). 


(2) (1750) 2 Ves, Len, 299. (4) (1905) 2 Sch, & Lef, 5481654 & 556), 


(5) (1868) L. R, 3 Ch, App. 496. 
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Civ. . specific performance is discretionary and the Court is not bound 

1911. to grant such relief, merely because it is lawful to do so; but the 

discretion of the Court is not arbitrary, but sound and reasonable, 

v. guided by judicial principles and capable of correction by a Court 
Lachman Ram. : 

ee of appeal. It has been argued on behalf of the appellant, that 

Mookerjee, J. the second defendant, who has purchased this property, is a 

Jain ; and that the Jain community are likely to take serious 

offence if the property in the immediate neighbourhood of their 

temple is allowed to pass into the occupation of the plaintiffs 

who are goldsmiths by caste and profession. In answer to this 

contention, the learned counsel for the plaintiffs respondents has 

argued, that the circumstances under which the Court may 


-~ 
Gaj Kumar Chand 


properly exercise a discretion not to decree specific performance 
are formulated in section 22 of the Specific Relief Act ; and as 
the present case admittedly does not come within the scope of 
the grounds so specified, it is obligatory on the Court to decree 
specific performance. It has further been contended, that the 
reasons assigned by the appellant ought not to carry any weight, 
because the portion of the house now in controversy was 
in the occupation ofthe Yules for a time, and that if it now 
passes into the possession of the plaintiffs, there is no reasonable: 
ground for apprehension that they will, in any way, interfere 
with the performance of religious services by the Jains, or 
attempt to interrupt their access to the temple. After careful 
consideration of the arguments addressed to us, we are not 
prepared to adopt the view suggested by the learned counsel . 
for the respondents as to the scope of section 22 of the Specific 
Relief Act. The section first sets out the general rule, and then 
specifies, in three successive paragraphs, circumstances, under 
the first two of which, the Court may properly exercise a discre- 
tion not to decree specific performance, whilst under the third 
it may appropriately give a decree. The circumstances so stated 
are clearly illustrative, and the enumeration, in our opinion, 
was not intended to be exhaustive. As pointed out by Mr. 
Justice Story in his classical treatise on Equity Jurisprudence, 
section 750, it is not possible to lay down any rules and principles 
which are of absolute obligation and authority in all cases, and 
define exhaustively the special circumstances under which relief 
may properly be granted or witheld. It would be waste of time 
to attempt to limit the principles or the exceptions which the 
complicated transactions of the parties, and the ever-changing 
habits of society may, at different times and under different 
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circumstances, require the Court to recognise or consider. 
The fact, therefore, that the circumstances specified in sec- 
tion 22 of the Specific Relief Act are not identical with those 
of the present ‘litigation, is by no means conclusive upon the 
question, whether or not specific performance should be granted 
in this case. It must be remembered, as. was observed in 
Rudolph v. Covell (1) and Sweeney v. O’Hora (2) that it is 
always desirable to make the least draft which is possible upon 
this undefined power of discretion, and to determine causes upon 
established rules. It is further worthy of note that specific 
performance is not a matter of’ discretion, in any particular 
sense, as contrasted with many other equitable remedies; 
while the relief is discretionary, so are very many of the powers 
which Courts of equity possess and exercise. The discretion, 
therefore, is neither arbitrary nor capricious, but a sound judicial 
discretion regulated by the established principles of equity. 
Haywood v. Cope (3) and Harris v. Robinson (4). Asa matter of 
fact, the body of precedent is so great, and the special rules 
deducible from them are so numerous that the cases are relatively 
infrequent in which the Court is obliged to fall back upon 
general notions of abstract justice. Now, in the case before us, 
what are the special facts upon which reliance is placed? 
It is suggested that gross offence may be given to the Jain 
community if premises in the immediate neighbourhood of their 
temple pass into the possession of the plaintiffs, We are unable 
to attach any weight to this consideration. The Jain: community 
clearly, are not entitled to take up the position that no preson 
of a different religious persuasion is to have property near their 
temple. As a matter of fact, this very property at one time 
belonged to the Yules, who purchased it at the execution sale 
long after the temple had been built. There is no foundation 
for the suggestion that the plaintiffs may be intolerant of the 
performance of religious services by the Jains in their temple, 
and may be inclined to molest or annoy them; If, however, 
the plaintiffs should misconduct -themselves in the manner 
suggested, the Jains have ample protection afforded to them 
by the provisions of the civil and criminal law. No doubt, 
the doctrine has sometimes been recognised that the fact that a 
contract, although ‘not illegal, is nevertheless detrimental to the 
public welfare, is a good ground to justify refusal of its enforcemen 


(1) (1887) 5 Jowa 526, (3) (1858) 25 Beav, 
(2) (1876) 43 Jowa 34, (4) (1892) 21 Oan, Snp Ch, 390, 
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OIYIL, dn equity. Palo County v. Harrison (1), Ryan v. McLane (2), 
“isi. Foll's Appeal (3) and Kendall v. Frey (4). It is by no means easy, 


Gaj Kumar Bhan’ however, in the present case to apply that doctrine. There sno 
n room for suggestion that the transfer of the house to the“plaintiffs 
achmen Ram: will cause any detriment to the public, or even any inconvenience 
< Mookerjee J, or annoyance to any considerable section thereof. There is no 
aap suggestion that so far asthe vendor was concerned, there was 
any mistake on his part or any misrepresentation, concealment or 
fraud on the part of the plaintiffs; nor is there any suggestion 
that the contract was unfair or unconscionable, or, if enforced, 
would result in any hardship or injustice to the vendor. Urider 
these circumstances, where all the proper conditions are present, 
the remedial right is, in the words of Pomeroy (Specific Perfor- 
mance, section 46), as perfect, certain and absolute as the nature 
of the remedy itself will permit ; in other words, as was said in 
Oodwin v. Collis (5) the relief lies in the discretion of the Court 
‘only in so far as it must necessarily judge whether under the 
circumstances of the case, the contract is or is not an inequitable’ 
one ; but if it is determined that the contract is fair and reason- 
able; and that the conduct of the plaintiffs has not been uncon- 
scientious, there is no room for the application of judicial discre- 
tion. In our opinion, the reasons urged are not such as the Court 
could seriously consider as grounds for refusal of relief by way 
of specific performance to the plaintiffs. The case of Wedgwood v. 
Adams (6) upon which reliance has been placed by the learned 
vakil for the appellant, is of no assistance to him. This is not 
a case in which the plaintiff will merely suffer great inconvenience 
by the refusal of the Court to grant specific relief. As the learned 
counsel for the plaintiffs has contended, a real hardship would 
be inflicted on them if the contract was not enforced; the 
property, which they agreed to buy, is in the immediate neigh- 
bourhood of their house, and is apparently needed for the expan- 
sion of their business. Under these circumstances, we are not 
prepared to hold that there is any substantial reason why specific 
performance should be refused. 


In support of the third ground, urged on behalf of the appel- 
lant, it has beencontended that the first defendant is not the 
sole owner of the property, that his son is a co-owner, and that, 


(1) (1885) 68 Towa 81, 26 N. W. 16. 
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as he is, therefore, incompetent to transfer the whole property, 
he ought not to be compelled to perform the contract specifically. 
In ‘answer to this argument, the learned counsel for the plaintiffs 
has contended, that it is not proved that the son of the first 
defendant has any share in the property, and that in any view 
the plaintiffs are entitled to claim a conveyance of whatever in- 
terest the first defendant possesses. In our opinion, the posi- 
tion taken up by the second defendant is entirely untenable. 
In the first place, there is nothing to shew that the property in 
suit is jointly owned by the first defendant and his son. It is 
admittedly not ancestral property, and there is nothing to indicate 
that the purchase money was advanced jointly by Gopal Das 
and his sori, It is true that the second defendant has taken a 
conveyance from the father and son on the assumption that it 
belonged jointly to bothof them; but this may be due either: 
to abundant caution on his part, or, as is more probable, toa 
desire to lay the foundation for future dispute, if the plaintiffs 
should succeed in their endeavour to obtain specific performance 
of the contract in their favour. But even if it is assumed that 
the first defendant and his son are jointly interested in the 
property, there is no reason why he should not be compelled to 
transfer to the plaintiffs his right, title and interest therein. They 
are willing to accept the risk and do not ask for any abatement of 
the price. Section 15 of the Specific Relief Act provides, that 
where a party to a contract is unable to perform the whole of his 
part of it, and the part which must be left unperformed, forms a 
considerable portion of the whole or does not admit of compen- 
sation in money, he is not entitled to obtain a decree for specific 
preformance ; but the Court may, at the suit of the other party, 
direct the party in default to perform specifically so much of his 
part of the contract as he can perform, provided that the plaintiff 
relinquishes all claim to further performance, and all right to 
compensation either for the deficiency or for the loss or damage 
sustained by him through the default of the defendant. This is 
obviously just ; where the vendor has not substantially the whole 
interest he has contracted to sell, though he cannot enforce 
the contract against the purchaser, yet the purchaser can insist 
on having all that the vendor can convey, and the case is very much 
stronger, as here, the vendor does not claim any compensation 
for the difference. As Lord Eldon said in Mortlock v. Buller (1) 
the Court will not, under such circumstances, hear the objection 
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Evin. by the vendor that the purchaser cannot have the whole ; in 
isi. other words, the vendee may, on payment of the full contract price, 

Gai imar Ohang elect to take such title as the vendor is able to convey. Bennett v. 
O a Fowler (1), Nealev v. MacKenzie (2), Barrett v. Ring (3), 
eee Ram; Westerny, Russell (4), Fones v. Evan (5), Dyas-v. Cruise (6), and 
Mooherjec, J. Leslie v. Crommelia (7), see also Harding v. Parshall (8), ‘and 


Litsey v. Whittemore (9). This view has been adopted by the 
learned Judges of the Madras High Court in cases of alienation 
by a member of a joint Mitakshara family. Kosuri v. Jvalury (10), 
Srinivasa v. Sivarama (11) and Poraka v, Vadlamudi (12). The 
learned vakil for the appellant has, however suggested, that 
these cases are distinguishable, because divergent views have 
been taken by the High Court of Madras and by this Court 
upon the question of the validity of an alienation by a member 
of a joint Mitakshara family of his interest in family property. 
Virasvamt v. Ayyasvamt (13), Sadaburt v. Foolbash (14). It 
is not necessary, in our opinion, to examine the question from 
this point of view ; because, in the first place, the son is not a 
party to the present litigation and will not be bound by any 
decision given herein ; and, secondly, the plaintiffs do not admit, 
nor is it established upon the evidence, that the son has any 
interest in the subject-matter of the litigation. The plaintiffs, 
express their willingness to take a decree for conveyance by the 
first defendant pursuant to the terms of his contract ; they do 
not ask for any abatementof the price, and are prepared to 
take the risk, if any, involved in the transaction. The third 
ground, therefore, upon which specific performance is resisted, 
must be overruled. l 


The decree made by the District Judge however, as we have 
already indicated, requires modification. The northern boundary 
will be described, not as‘ the Kothi of Babo Saligram Singh ” 
but as “ part of the Kothi Baijnath Singh decreed in suit No. 106 
of 1902, and after that the Kothi of Babu Saligram Singh.” : 
The learned District Judge, will call for the records of the suit of 
the Jains, and ascertain therefrom what protion of the house was 
decreed to the plaintiffs in that litigation. If necessary, evidence 
will be taken to enable the Court to come to a satisfactory 


(1) (1840) 2 Beav, 302. (8) (1870) 56 Il. 219. 

(2) (1837) 1 Keen. 474. (9) (1884: 111 Ii] 267, 

(3) (1854) 2 Sm. and Gif. 43. (10; (19021 I. L, R, 26 Mad 74, 
(4) (1814) 3 V. and B. 187. (11) (1908) I. L. R. 32 Mad 320. ` 
(5) (1848.17 L J. Ch. 469. (12) (1909) I. L. B 33 Mad. 359. 
16) (1845) 2 J. and L 460 (487), (13) (1863) 1 Mad. H. O R. 471. 


(7) (1867) I R. 2 Eq 134, (14) (1869) 12 W. R, F, B, 1, 
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determination upon this point. A map will be prepared of the 
house, on which will be shewn the portion decreed to the Jains in 
the suit of 1902, as also the portion included in the conveyance 
of the plaintiffs and the two portions will be completely marked 
off and separated. A copy of this map will be attached to the 
conveyance, which, we direct, must be executed by the first as 
well as the second defendant in favour of the plaintiffs. Upon 
their failare to do so, the conveyance will be executed on their 
- behalf by the Court. Subject to variation upon these two points, 
namely, the alteration of the northern boundary and the 
execution of the conveyance by both the defendants, instead of 
by the first defendant alone, the decree of the District Judge will 
stand confirmed. A self-contained decree will be drawn up in 

this Court. 
As the appeal has substantially failed, the appellant must 

pay the plaintiffs respondents their costs of this appeal. 
A. T. M. Appeal dismissed : decree modified, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduf. 
LALDHARI SINGH AND OTHERS 


v. 
MANAGER, COURT OF WARDS, 
BHABATPURA ESTATE.* 
Execution of deoree— Assignment of mortgage decree to one of the mortgagors— 
` Yalidity—Civil Procedure Code (Act XIV of 1882), Sec, 232—" A decree 
for money against several persons,” 

The expression “a decree for money-against several persons” in section 232 
of the Code of Civil Procedure (1882) signifies a personal decree for the payment 
of money against two or more defendants jointly. 

Where a mortgage decree calls upon all the judgment-debtors, consisting of 
mortgagors and transferees of equity of redemption, without distinction to pay 
up the decretal amount, and directs that, upon their failure to do so, the 
mortgaged properties will be sold, the decree is not a personal decree within 
the meaning of section 232 of the Code of Civil Procedure. 


Appeal by the Judgment-debtors Objectors. 

Application for execution by an assignee of mortgage 
decree. 

The material facts and arguments appear from the judgment. 

Babus Mohendra Nath Roy, Gonesh Dutt Singh and Sajani 
Kant Sinha for the Appellants. . 

Babus Ram Charan Mittra and Sris Chunder Chowdhuri for 
the Respondent. _ GAW 


* Appeals from Orders Nos, £03 and 604 of 1909, against the order of 
Babu Darga Das Bose, Subordinate Judge of Patna, dated the 10th July, 1909, 
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The judgment of the Court was delivered by 

Mookerjee J.—These appeals are directed against an order 
by which the Court below has allowed execution to proceed on 
the basis of a mortgage decree at the instance of an assignee 
thereof. The circumstances under which the application for 
execution was made have not formed the subject of serious 
controversy in this Court, and may be briefly recited for our 
present purpose. On the 22nd November, 1895, two brothers, 
Dhanukdhari Singh and MHarihardhari Singh, executed a 
mortgage in favour of Saligram Singh. On the 6th February, 
1902, the mortgagee sued to enforce the security against the 
mortgagors and sixty-four other persons who had acquired an 
interest inthe equity ofredemption. Oa the 2nd July, 1902, an 
ex parte decree was made in favour of the plaintiff mortgagee 
under section 88 of the Transfer of Property Act in the follow- 
ing terms: 

" That an ex parte modified decree be passed in favour of 
the plaintiff for Rs. 33,530-9-10 and proportionate cost, and 
interest on Rs. 25,300 principal at the rate of one rupee per cent. 
per mensem from the date of the institution of the suit, z. 2., 
from the 6th February, 1902, up to the date of realisation, if this 
money be paid within six months of the date on-which the 
decree is signed, otherwise the interest will run at the above rate 
till six months after the date on which the decree is signed, and 
thereafter interest will be calculated at the rate of six per cent. 
per annum on the whole amount of the decree until that of 
realisation. It is further ordered that the defendants, excepting 
the defendants Nos. 25 to 27 do pay the decretal money with 
costs and interest within six months from the date the decree is 
signed, and in case of non-payment within the time fixed by the 
Court, the mortgaged properties will be sold by auction, and the 
sale consideration, after deducting the expenses of realisation 
and sale, be credited against the decretal money, costs, and 
interests,” 

It is admitted that up to the 22nd May, rgos, a sum of 
Rs, 23,118 had been deposited- by the judgment-debtors to the 
credit of the decree-holder ; it is alleged that out of this sum, 
Rs. 14,746 was contributed by Dhanukdhari and the balance 
Rs. 8,332 by Harihardnari. On the 17th November, 1903, 
Harihardhari was declared a disqualified proprietor and his estate 
passed into the custody of the Court of Wards. On the 
zist November and 13th December, 1905, the Court of Wards 
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paid to the representatives of the decree-holder who had mean- Civiz. 

while died Rs. 16,000, and on the 18th December, another ‘You. 

payment was made to the extent of Rs, 4,940-12-0. It is necessary Sie cen 

to state here that the representatives of the decree-holder had v 

taken out execution for Rs. 20,940-12-0 and the 18th December, Se erate chk 
--1905, had been advertised as the date of sale. The result of the Estate. 

payments was that the decree-holders put in an application to Movkrejee, J. 


the effect that for the present, the execution case be “struck off” 
The execution case was thereupon dismissed. Onthe 6th July, 
1908, the representatives of the decree-holder executed a deed of 
assignment of their rights under the decree to the representatives 
of Harihardhari, and on the 28th November, 1908, the Court of 
Wards on their behalf applied for execution of the decree. The 
application did not set out the specific sum for the realisation of 
which execution was taken out ; but it was statedthat the effect 
of the assignment was to extinguish the mortgage lien only in so 
far as the share of the assignee judgment-debtor was concerned. 
It was further alleged that execution was claimed in respect of 
the half share of the mortgaged premises owned by Dhanukdhari. 
Objection was preferred separately by several of the judgment- 
debtors, on the two-fold ground that the nature of the decree 
was such as to extinguish the judgment-debt on assignment to 
one of the judgment-debtors, and that, as a matter of fact, 
the decree had been satisfied by the payments made on 
the 21st November, and 13th and 18th December, 1905, 
so that the assignor had no subsisting interest to convey to the 
assignee on the 6th July, 1908. The Subordinate Judge 
overruled these objections, and allowed execution to proceed. 
The objectors judgment-debtors have preferred separate appeals 
to this Court, and the order of the Subordinate Judge has been 
assailed substantially on two grounds namely, first, that the 
decree was one for money within the meaning of section 232 of 
the Civil Procedure Code of 1882, and that consequently, upon 
transfer by the decree-holders to one of the judgment-debtors, 
it became incapable of execution under clause (4) of the proviso 
to that section ; and, secondly, that the effect of the payments 
admittedly made to the decree-holders in November and Decem- 
ber, 1905, was to extinguish the judgment-debt. 

In support of the first of these grounds, it has been urged 
that, as the decree called upon the judgment-debtors to pay the 
decretal money within a specified period, it was a decree for 
money within the meaning of section 232 of the Code of 1882. 
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In our opinion, this contention is not sustainable. Section 232, 
after providing that when a decree has been transferred by 
assignment in writing or by operation of law, it may be executed 
by the assignee, lays down that where a decree for money 
against several persons has been transferred to one of them, it 
shall not be executed against the others. The question which 


‘requires consideration is, whether the decree in the case before 


us is a decree for money within the meaning of this proviso. 
The plain meaning of the proviso is that it is applicable only to 
the case of a decree for payment of money personally by several ` 
persons jointly ; in other words, the expression ‘a decree for 
money against several persons” signifies a personal decree for 
the payment of money against two or more ‘defendants jointly. 
This is manifest from an examination of the principle which 
underlies the rule, as explained by Sir Barnes Peacock C. J., in 
the case of Degumburee Dabee v. Eshan Chunder Sein (1). That 
principle is that if one debtor satisfies the judgment-debt and 
takes an assignment of it, he cannot enforce it by execution or in 
any way against his co-debtors ; his only remedy is to sue them 
for contribution and to compel them to pay him their shares of 
the amount for which the decree was purchased, having regard 
to the proportion in which they were bouud zvier se to satisfy 
the original decree ; the position is different, if there is collateral 
securily to which recourse may be had. eed v. Norris (2), 
Dowbiggen v. Bourne (3), as to which, see Cooper. Pr. Ca. 645, 
Armitage v. Baldwin (4); see also Copis v. Middleton (5), 
Hodgson v. Shaw (6) and Holmes v. Day (7), Story on Equity 
Jurisprudence, §§ 4993, 499c. The learned vakil for the 
appellants did not seriously dispute this proposition, and in 
view of the decision in Fanachand v. Sundrabat (8) and Lala 
Bhagun Pershad v. Holloway (9), the position, indeed, could not 
be seriously challenged. The learned vakil, therefore, directed 
his efforts to distinguish the case before us from those to be 
found in the Reports on the ground that in those cases the 
decrees merely directed the sale of the mortgage properties, and 
did not, as here, call upon the judgment-debtors to pay the 
decretal amount. In our opinion, the distinction suggested is’ 

(1) (1868) 9 W. R. 280, B. L. R. Sup. Vol. 938. 

(2) (1837) 2 My & Cr. 361, 45 R. R, 88. 

(8) (1837) 2 VY. &0 Ex. Eq. 462. 

(4) (1842 5 Beav, 278. (7) (1871) 108 Mass. 568, 


(5) (1828) T. & R. 294. (8) (1907) J, L. R. 81 Bem. 308. 
(6) (1884) 3 M. & K. 183. (9) (185) 1, L. R. 11 Cale, 292, 
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entirely unsubstantial. In a matter of this description we must 
look to the substance rather than to the form. It is immaterial 
whether or not the decree formally calls upon the judgment- 
debtors to pay the decretal amount, if upon failure to make the 
payment, the only relief granted to the decree-holder is the sale 
of the mortgage properties. A decree of this character is in its 
essence a decree for sale and can by no stretch of language 
be deemed a decree for payment of money. In the case before 
us, as we have already stated, besides the two mortgagors 
defendants, there were sixty-four other persons who were joined 
as defendants, because they had acquired an interest in the 
equity of redemption. These latter persons, it is not disputed, 
were not personally liable for payment of the mortgage money, 
though no doubt, the mortgaged property in their hands was 
liable to be sold for the satisfaction of the judgment-debt. But 
the decree calls upon all the judgment-debtors without distinc- 
tion to pay up the decretal amount, and directs that, upon their 
failure to do so, the mortgage properties be sold. There can, 
therefore, be no room for even any plausible contention that the 
decree was intended to be a personal decree. It may be 
observed that the expression “decree for money” or an 
equivalent expression occurs, not merely in section 232 of the 
Code of 1882, but alsoiin other parts of the statute. (See for 
instances, section 230, section 258 and section 295). In so far as 
section 230 is concerned, with regard to the question whether a 
mortgage decree is a decree which directs the payment of money, 
the view hassometimes been maintained that a decree which, 
not only directs the sale of the hypothecated property, but also 
provides that, if the sale proceeds are insufficient to satisfy the 
judgment-debt, the decree may be executed against the defen- 
dant personally, is a mortgage decree. Fastl Howladar v. 
Krishna Bandhoo (1), Kartick Nath v. Faggernath (2), Ram 
Charan v. Sheobarat (3), Jadu Nath v. Jagmohan (4). See also 
Pahalwan v. Narain (5). We are, however, not now concerned 
with the true nature of a composite decree of this character, 
which as pointed out in Chand? Charan v. Ambika tų haran (6) 
and Absakki v. Krishnaya (7) is contrary to the procedure 
prescribed by sections 88 and 9o of thé Transfer of Property Act. 
See also Gofal Das v. Ali Muhammad (8). For an illustration 


(1) (189711. L. R. 25 Calo. 580. (5) (1900) I. L. R. 22 All, 401. 
(2) (1899071. D. R. 27 Cale 286. (6) (1904) I. L. R. 31 Cale. 792. 
(3) (1894) I. L. R. 16 All. 418, (7) (1209) L L. R. 32 Mad £534, 
(4) (1903),-L, R. 95 All, 541, (8) (1888) I. Ls R, 10.All, 682, 
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Cie of a case of a composite decree reference may be made to Hart v. 
1911. Tara Prasanna Mukherji (1), where the question arose with 
Laldhar! Singh reference to section 295 of the Code of 1882. The learned 
Meise: Oban se Judges held that every decree by virtue of. which money is 
Wards, Bhabatpura payable is to that extent a decree for money within the meaning 
l Fstate, of section 295, even though another relief namely, sale of the 
Mookerjee, J, mortgaged premises may be granted by that very decree. The 
decree in the case mentioned was made before the Transfer of 
Property Act, and entitled the decree-holder to realise a 
specified sum from the mortgage property and from the defendants 
personally. See also Addulla v. Oosman (2) and Vatdhinada- 
samy v. Samasundram (3), where also the decree contained an 
order for the sale of the mortgage property and for the recovery 
personally from the judgment-debtor of what may remain 
undischarged by the sale proceeds of the mortgage property. 
The case before us is, therefore, clearly distinguishable from the 
cases upon which reliance is placed by the learned vakil for the 
appellants. The decree is in substance for sale of the mortgage 
property, and it cannot rightly be deemed a decree for money 
within the meaning of section 232 of the Code of 1882. Wafer 
Chunder v. Batkanto Nath (4). The first contention of the 

appellants must, therefore, be overruled. 


In so far as the second contention of the appellants is con- 
cerned, our attention has been drawn to the circumstance that 
the payments on bebalf of Harihardhari to the decree-holders 
were made in November and December, 1905. But the deed of 
assignment was not executed till the 6th July, 1908 ; meanwhile, 
Harihardhari had died on the 2nd March, 1907. The learned 
vakil for the appellants has contended that the money paid 
in 1905 was for satisfaction of the decree and not for any 
intended assignment thereof. On behalf of the respondent 
it has been argued, on. the other hand, that the assignment 
effected by the deed of the 6th July 1908, was in contemplation 
in 1905. Weare unable, after careful consideration of all the 
surrounding circumstances to accept the contention of the 
respondents as established by the evidence onthe record. It 
will be observed that the long delay in the execution of the deed 
.of assignment is not satisfactorily explained, and the solitary 
-witness examined on behalf of the assignees completely gives 
away his case when he admits that he cannot say whether 


(q) (1885) I. L. B, 11 Cale, 718. (2) (1904) I. L, R. 28 Mad, 224. 
(3) (1904). L, R, 28 Mad, 478, (4) (1897) 4 O: L, R, 156, 
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the payments recited in the assignment deed were made in 
satisfaction of the décree. It must further be observed that 
in 1905 when these sums were paid, if the payments were made 
with a view to purchase the decree, the sanction of the superior 
officers of the Court of Wards in ordinary course would be taken. 
No contemporaneous documentary evidence has, however, been 
produced. It, is also a matter for legitimate comment that the assig- 
nees have not been, though they easily might have been, examined. 
We are not unmindful that the somewhat laconic and ambiguous 
expression used by the decree-holders in their petition of the 
18th December, 1905, namely, “for the present, the execution be 
struck off” may tend tosome extent to support the theory of an 
assignment. But it is equally consistent with the case that the 
decree-holders may have reserved room for consideration whether 
the whole sum realisable under the decree which carried interest, 
had been paid. We do not also overlook the circumstance 
that the payments were not certified to the Court. But this is 
equally consistent with the case of the appellants, as it merely 
indicates that the Court of Wards relied implicitly upon the good 
faith of the decree-holders ; whether the intention was that the 
decree should be satisfied or should merely be assigned, the 
judgment-debtor, who made the payment took it for granted 
that the decree-holders would deal honestly with him. On the 
other hand, we have the significant circumstance that no 
mention was made in the application by the decree-holders on 
the 18th December, r905, that they had arranged to divest 
themselves of all their rights under the decree in favour of one 
of the judgment-debtors, This taken along with the circumstance 
that the first tangible evidence ofthe assignment is the deed of the 
6th July, 1908, executed nearly three years after the payment of the 
consideration money, lends strong support to the theory of the 
appellants that the assignment, if not absolutely an after-thought, 
was at any rate not finally and definitelly settled in 1905; as, indeed, 
the witness for the decree-holders admits, it was the result of sub- 
sequent negotiations, probably suggested by the necessity of a 
contribution suit which must otherwise inevitably result. On 
the whole, we are of opinion, that the respondents have 
failed to establish conclusively that there was in 1905, 
when the payments were made, any concluded agreement 
for assignment, and we are inclined to adopt the view 
that it was subsequently decided to have recourse to a deed 
of assignment to avoid the necessity for a contribution 
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Ns suit. - This latter aspect of the case ‘is rendered more than 
1911. probable by the allegation of the appellants that the sums paid 
Lalahari Singh towards the satisfaction of the decree before the 21st November, 
Manager” Court of 1995: had not been contributed by the mortgagors in equal 
Wards, Bhabatpura proporticn, and that the representatives of Harihardhari have 
Estate taken recourse to a deed of assignment, because otherwise as 
Mookerjee, J. plaintiffs in a contribution suit, they would have to meet any 
a equitable defence that might be taken by Dhanukdhari. -The 

second contention of the appellants must consequently prevail. 
The result, therefore, is that these appeals are allowed,- and 
the order of the Court below, discharged. The appellants are 
entitled to their costs both here and in the Court below. We 
assess the hearing fee in this Court at three gold mohurs in 

each appeal. 


ATM . Appeals-allowed, 


Before Mr. Fustice Mookerjee and Mr. Fustice Carnduff. 
NAGENDRA KUMAR NATH AND ANOTHER 


OIviL, v. 
1911. HARA CHANDRA PODDAR AND oTHERS.* . 
July, 14. Possession, suit for—Adrerse possession—Co-owner, 


Where one co-owner dealt with joint property as if it belonged exclusively 
to himself and alienated the whole of it to a stranger, there was an assertion 
of hostile title on his part and inasmuch as the transferee claimed the entire 
property in denial of the rights of the co-owners, they or their representatives 
in interest were entitled to be restored to possession of their share of the 
property. 

Appeal by the Plaintiffs. 

Suit for a declaration of title and for recovery of possession. 


The material facts and arguments appear from the judgment. 

Babus Baldeo Narayan Singh (for Moulvi Serajul Islam) 
and Babu Fyotis Chunder Sarkar for the Appellants. 

Babus Mahendra Nath Roy, Krishna Prosad Sarbadhikari 
and Biraj Mohan Mojumdar for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee J.—The subject-matter of the litigation which 
has’ given rise to this appeal is a small parcel of land owned 
originally by three brothers Aukhil, Nagen and Rajani. Rajani 


* Appeal from Appellate Decree No 507 of 1909, against the decree of 
Babu Sasi Bhusan Sen, Offg. Subordinate Judge of Chittagong, dated the 18th 
December 1908, modifying: that of Babu Nikunja Behari Roy, Munsiff of 
Chittagong, dated the 5th February 1908. 
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is dead and his interest has passed by inheritance to his mother 
Subarna, Aukhil transferred the property to the father of the 
defendants, respondents on the assumption that the property 
belonged exclusively to him and he was competent to deal with 
it as his own. At that time his brothers Nagen and Rajani were 
infants. Upon attainment of majority Nagendra and his mother 
Subarna have brought this suit for declaration of title to 
two-thirds share of the land and for recovery of possession 
thereof. The defendants have sought to resist the claim substan- 
tialy on the ground that Aukhil was the person exclusively 
entitled to the property and that the plaintiffs have no title to 
enforce against them. That defence has completely failed and 
it has been established that Aukhil was interested to the extent 
of a third share only. On these facts, the Court of first instance 
made a decree in favour of the plaintiffs for recovery of possession 
and mesne profits. Upon appeal the Subordinate Judge has 
held that the plaintiffs are entitled merely to a declaration of 
title and cannot claim to eject the defendants. In our opinion 
this view cannot be supported. 

The learned vakil for the respondents has explained that the 
decision of the Subordinate Judge is based on the doctrine that 
one co-owner is not liable to be ejected from joint property at 
the instance of his co-sharer unless there has been an ouster in 
the technical sense of the term. Dwizjendra Narain v. Purnendu 
Narain (1). But even if this principle be assumed to have been 
applied in this case, it is obviously of no assistance to the 
defendants. As already stated, Aukhil dealt with the property 
as if it belonged exclusively to himself. The moment, he 
alienated the whole of the property to the father of the 
defendants there was an assertion of hostile title on his part and 
that assertion has continued up to the time of the institution 
of the present suit inasmuch as the transferees have claimed the 
entire property in denial of the rights of the two brothers of 
Aukhil. Consequently they or their representatives in interest 
are entitled to be restored to possession of their share of the 
property. The Subordinate Judge also seems to have held that 
the defendants as purchasers from Aukhil might be entitled 
to claim the whole of this property if upon a partition it fell 
entirely in the share of Aukhil. No doubt such a claim on the 
part of the defendants as against Aukhil might be sustained on 
the principle recognised in section 43 of the Transfer of Property 

(1) (1910) 11 O, L. J, 189. 
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Act. As between them and their vendor, the latter might not 
be in a position to deny that he had a good title to the whole 
of the property. But that contingency has not yet happened 
and the defendants cannot anticipate events. which may never 
happen. At any rate, even upon partition, it is conceivable that 
the whole of this property may not be allotted to them alone. 
Under these circumstances we are of opinion that the defendants 
cannot resist a decree for possession of the immovable property. 

The result is that this appeal is allowed, the decree of the 
Court below set aside and that of the Court of first instance 
restored. This order will carry costs both here and in the Court 
below. 


A. T.M Appeal allowed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersa. 
BISWA NATH PROSAD MAHATA 


v 


BHAGWANDIN PANDEY.* 

Decree, execution of—Dreree passed without jurisdiction—Bxeeution Court, 
if can entertain objection—Indian Hvidenoe Act (I of 1872), Sec. 44— 
Mortgage decree payable by instalments, if requires to be made absolute— 
Transfer of Property Act (IV of 1882), Secs. 88, 89— Waiver of advantage. 

It is not open to the judgment-debtor to take exception to the execution 
of the decree upon the allegation that the decree had not been passed by a 
Court of competent jurisdiction. 

The application of section 44 of the Indian Evidence Act is limited only 
to cases in which a decree is treated as relevant under sections 40, 41 and 42, 
which have no application to exeoution proceedings, 

The execution proceeding is a continuation of the suit. 

Section 89 of the Transfer of Property Act has no application to a case 
of a mortgage decree payable by instalments, which is not a decree in terms of 
section 88. 

Although the Court may have inherent jurisdiction to make an order 
absolute even in cases of mortgage decrees payable by instalments, the 
judgment-debtor may waive his rights to ask for such an order. 

There is nothing to prevent the parties to a litigation from waiving the 
advantages of a particular law or rule, if that law or rule is not based on 
public policy and is intended solely for the benefit or protection of an 
individual in his private capacity, : 

The object of an order absolute is to afford to the mortgagor an opportunity 
to show that the preliminary decree has been satisfied. 

Bechu v. Bicharam (1) followed. 

* Appeal from Appellate Order No. 235 of 1910, against the order of 
F. W. Ward, Eeq., District Judge of Mozuffurpur, dated the 21st February, 


1910, confirming that of Babu Lal Behari Bhaduri, Munsiff of Mozvfferpur, 
dated the 22nd June, 1909. 


(1) (1909) 10 0. L, J. 91. 


Von, XIV. HIGH COURT. 


Appeal by the Decree-holder. 

Application for execution of mortgage decree made by 
consent of parties. 

The material facts and arguments appear from the judgment. 

Babu Provas Chunder Mitter for the Appellant. 

Babu Buldeo Narain Singh for the Respondent. 

The judgment of the Court was delivered by 

Mookerjee J.—We are invited in this appeal to set aside 
an order by which the District Judge, in concurrence with the 
Court of first instance, has refused execution of a mortgage-decree 
made by consent of parties on the 5th February 1902. The 


judgment-debtor, now respondent, objected to the execution of , 


the decree, substantially on three grounds; namely, first, that 
the decree was made without jurisdiction ; secondly, that the 
decree had not been made absolute; and /¢hzrdly, that the 
application for execution was barred by limitation. The Courts 
below have concurrently held that as the decree had not been 
made absolute, it was incapable of execution. Upon the present 
appeal by the decree-holder, the learned vakil for the judgment- 
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debtor has sought to support the decision of the Courts below | 


not only on the ground mentioned, but also on the additional 
ground, which was overruled by both the Courts below, that as 
the decree was made without jurisdiction, it was incapable of 
execution. Two questions, therefore, require consideration, 
namely, frst, whether the objection can be entertained in these 
proceedings that the decree is incapable of execution because 
it was made without jurisdiction ; and, secondly, whether it can 
be executed although it has not been made absolute. 

In so far as the first of these points is concerned, it is 
manifest that it does not arise for examination in execution 
proceedings. As pointed out by this Court in the case of 
Nagendrabala Choudhurani v. Secretary of State for India (1), 
where the earlier authorities on the point will be found reviewed, 
it is not open to a Court of execution, to consider the validity 
of the decree of which execution is sought. The learned vakil 
for the respondent has, however, suggested that it is competent 
to a Court of execution to refuse execution of a decree on 
the ground that it was not passed by a Court of competent 
jurisdiction, We are unable to accept this contention as well- 
founded. Section 44 of the Indian Evidence Act provides that 
any party to a_suit or other proceeding may show. that any 

(D (19H) 14 0, L. J.83, - 
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judgment, order or decree which is relevant under -sections 40, 
41 or 42 and which has been proved by the adverse party, was 
delivered by a Court not competent to deliver it of was obtained 
by fraud or collusion. The application of this rule, it will be 
observed, is limited only to cases in which a decree is treated as 
relevant under sections 40, 41 or 42 of the Indian Evidence 
Act. None of these sections has any application to execution 
proceedings. Section 40 deals with the question of relevancy 
of a judgment, order or decree as barring a second suit or trial ; 
section 41 relates to the relevancy of a judgment zz vem; while, 
section 42 deals with the question of relevancy and effect of 
judgments relating to matters of a public nature. When, 
' however, an application is made for execution of a decree, the 
execution proceeding is a continuation of the suit; it is 
incumbent upon the Court to execute the decree, because it is 
the duty of the Court to give to the successful ‘party the fruits 
of the litigation. Consequently the principle which underlies ’ 
the cases of Rajib Panda v. Lakhan Sendh (1) and Nistarini 
v. Nundo Lall (2) has no application to proceedings in execution 
of decrees. The inference is irresistible that it was not open 
to the judgment-debtor to take exception to the execution of the 
decree upon the allegation that the decree had not been passed 
by a Court of competent jurisdiction. 

- In so far as the second objection taken by the judgment- 
debtor is concerned, it is in our opinion entirely unsubstantial. 
The decree was made by consent of parties on the sth February 
1902 and was in these terms. The judgment-debtor was to pay 
Rs. 1,200 to the decree-holder by instalments of Rs. 15 a month ; 
upon failure to pay three instalments, the decree-holder was to 
become entitled to take out execution, without any order 
absolute. It is contended on behalf of the decree-holder that 
the contingency contemplated by the parties has happened and 
he is entitled to take out execution without any order absolute. 
In reply, it is argued by the judgment-debtor that unless an order 
absolute is made under section 89 of the Transfer of Property 
Act, the decree is incapable of execution. There is, in our 
opinion, a two-fold answer to this contention. In the first place, 
the mortgage-decree was payable by instalments and was conse- 
quently not a decree in terms of section 88 of the Transfer of Pro- 
perty Act, so that, as explained in Bechu Singh v. Bicharam (3) 


(1) (1899) I. L, R, 27 Cale. 11. (2) (1899) I, L, R, 26 Cale. 891. 
(3) (1909) 10 0, L, J. 91, 


y 
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the provisions of section 89 have, by their very terms, no 
application, In the second place, although the. Court may have 
inherent jurisdiction to make anorder absolute even in cases 
of mortgage decrees payable by instalments, the judgment-debtor 
may, as he has done here, waive his right to ask for such an 
order. As was pointed out.in the case just mentioned, the 
object of an order absolute is to afford to the mortgagor an 
Opportunity to show that the preliminary decree has been 
satisfied. „Consequently, when an application for.. an order 
absolute is made by the mortgagee decree-holder, in a case not 
falling strictly within the letter of section 89 .of the Transfer of 
Property Act, as it is entirely for the benefit of the mortgagor, 
it is competent to the Court to give notice to the judgment- 
debtor and to deal with the application on the merits. ` But it 
does not follow that an order absolute is necessary in the case of 
every conditional or contingent decree; at any rate, there is 
nothing to debar the judgment-debtor from waiving the 
advantage. of an order absolute, because there is nothing to 
prevent the parties to a litigation from waiving the advantage 
of a particular law or rule, if that law or rule is not based on 
public policy: and is intended solely for the benefit or protection 
of an individual in his private capacity. Bechu v. Bicharam (x). 
As we have already explained, an order absolute is entirely for 
the benefit of the mortgagor; and if he deliberately waives his 
right in this behalf, it is not open to him subsequently to turn 
round and contend, as is done in this case, that the decree-holder 
is not entitled to execute the decree without an order absolute. It 
follows, therefore, that the two grounds on which execution is 
resisted are wholly unfounded and must ‘be, overruled. The 
question of limitation, however, has not been considered by’ the 
District .Judge, and must be investigated. We may add that 
it has not been suggested here that any payments have been 


made by the judgment-debtor towards the satisfaction of the 


decree; but if any such payments have been made, it will be 
Open to thé juggment: -debtor to prove them in accordance 
with law. i => reese: 

The-résult is that this T is allowed ajd the order of the 
District Judge set aside. The case will be remitted to him in 
order that the question of limitation may be considered. ` The 


= (1) (1909) 10 0, L. J. 91. 
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appellant is entitled to his costs, both in this Court and in-the 


.Court of appeal below. The costs in the Court of first instance 


will abide the result. We assess the hearing fee in this Court at 
three gold mohurs. 


A. T. M. ; Appeal allowed, 


CRIMINAL 4 APPEAL. 


Bis Mr. Fustice Holmwood and Mr. Justice N, Chatterjee. 


JANG BAHADUR LAL 
V. 
THE KING EMPEROR.* 


Indian Penal Code (Act XLV of 1860), Secs, 467, 471—Using as genuine forged 
rent receipts—Charge, framing of, in respect of two different documents — 
Separate charges for every act of forgery, if necessary— User, evidence of, 
independent, im each ‘case, if necessary—Admission of guilt, what is— 
Rent, rate of, if can be decided entirely upon accused's conduct, ` 

There must be a separate count for every alleged ‘item of perjury or 
forgery or in other words, there must be independent evidence of user in the 
case of each document, 

The use of the expression “Hazur kasur maf kiya jai, abaisa “kabhi 
nahin hoga” (Your Honour will please pardon the fault, in future no such 
thing will happen) is not in itself an incriminating statement, and when used in 
reference to alleged forged receipts, the words i in themselves are not an admis- 
sion of forgery or of using forged documents ; and the statement in itself is 
not a confessional statement, : 

The conduct of the accused is not evidence upon which the question as to 
the rate of rent can be decided in a civil Court, 


Appeal by the Accused. 

Conviction under sections 467 and 471 of the Indian Penal 
Code, for using as genuine two forged rent receipts. 

The facts of the case appear fully from the judgment. 

Babu Dasarathi Sanyal for the Appellant. 

Mr. Sultan Ahmad for the Crown. 

The judgment of the Court was delivered by 

Holmwood J.—This is an appeal from the. judgment and. 
sentence of the learned Sessions Judge of Shahabad who agreeing 
with both the assessors found the accused Jang Bahadur Lal guilty 
_of the offence of using genuine a false document, to wit, two Tent 
receipts, and sentenced him to three years rigorous ‘imprisntment 
under section 471, read with 467, Indian Penal Code. 


* Criminal Appeal No. 490 of 1911, against an.order of Q, J. gaan. 


Esq. Sessions Judge of Shahabad, dated the 80th May 19H. 


Vou. XIV.) = HIGH COURT. 


`. We'havé ‘had ‘the evidence put ‘before us and the judgment 
of the learned Judge’ and ‘we are of opinion that apart from the 
questions of law which arise in the case it would altogether be 
too dangerous to support this conviction on the evidence. 
- The case starts with a serious initial error in ‘respect of the 
charge and that error seems to have been carried into the learned 
‘Judge's reasonings with ‘regard to the user. Two documents are 
said to have been used which the accused knew to be forged. 
Now it might very well be that the decision of the Court would 
be that one of these documents was genuine and the other forged. 
In which case the charge as framed would entirely break down: 
The law is clear that there must be a separate count for every 
alleged item of perjury or forgery, and this means that there must 
be independent evidence of user in the case of each document. 
Now what is the evidence in this case. The Assistant Settlement 
Officer says, that these two receipts were filed in support of the 
accused’s claim, that his rent was Rupees 3 and not Rs. 3-12, 
and he says it does not appear whether the other receipts and 
papers in the bundle were’ filed for that purpose or not, but he is 
convinced that they were not used. Now the patwari in whose 
evidence this case principally depends deposed that the accused 
“took thé papers out of his pocket in a bundle and threw them 
ón the table in front of the Deputy. The Deputy was doing 
work in attestation camp surrounded by bamboos. The parties 
were outside ‘the bamboos. The Deputy Saheb took up all'the 
receipts and saw them and asked’ me if I had granted them: 
Isaid I éould say that if I saw them. I saw them and saw that 
the signatures on ‘them were different and that they did not bear 

my signature or my father’s signature or the malik’s signature: 
Also the rent’ was less. They purported to besigned by Seo 
Barat Singh and my father and two of them purported to be 
signed by me, ` None of the signatures were genuine. -AH the 
receipts filéd by him at that time were forged.” He does not 
say under what circùmstances the accused person was taxed with 
forgery and made what is held’by the Judge to be unincriminating 
statement.‘ Butit is perfectly” clear from his evidence that these 
documents ‘were not terideréd by the accused independently and 
that the Séttlement Officer himself selected thesé two receipts for 
enquiry and discarded all others.’ It now turns out according 
to the- “putwari’s own evidence that‘ two of these documents at 
Ieasf tare génuing, and ‘it is clear from the Settlement Officér’s 
evidence that the putwari did not aver before him ‘that any 
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- ORTMINAL, of the documents were forged except Exhibits 1 and 2, "We then 
“191. have it from the Settlement Officer’s evidence that he examined 
Sate Bahadur Lal the-putwari and the malik’s son and that he then taxed this 
v accused with forgery and he asked him to write'the putwari’s 
The King Emperor , 
ape name and the name of Sheobarat. The accused did so, and then 
Holmwood, J. the recollection of the Settlement Officer is not quite clear as to 
ag whether he asked the accused to sign his own name or not. 
But, however, that may be, the accused fell at his feet and asked 
the following words :—" Huzur kasur map kiya jai, ab aisa kubhi 
nahin hoga.” Now this is, not in itself an incriminating state- 
ment and the Settlement Officer does not say, that he at the 
time was of opinion that the man had admitted these papers to.bẹ 
forgeries. He says: that he is influenced by the man’s conduct 
in thinking that the malik’s statement as to the amount of 
rent is true and that the. raiyat’s statement is false. But the 
words in themselves are not an admission of forgery, or of using 
forged document. It is easy to understand that a man in the 
moffusil being suddenly asked to sign his name and the names of 
the people whose.names he is alleged to have forged would ask 
to be excused. The statement in itself is oe not a con- 
fessional statement. f : 
Then we have looked at the handwriting, and it is dificult 
to say that this receipt- Exhibit 1 or Exhibit 2 was not as a 
matter of fact signed by the former -putwari the father of Ram 
‘Pergash. There is one Exhibit No. 15 which his son cannot 
deny`is not in his handwriting; which would rather lead to the 
conclusion. that they were signed by Brijnandun, the father of 
Ram Pergash. They certainly were not signed by the accused ; 
and the evidence of Shewbarat who declared that a number of 
genuine documents were false and not-in_ his. handwriting, 
although his putwari proved that they rendered his evidence 
entirely worthless. We -have therefore to rely entirely on_ the 
evidence of this putwari who contradicts the eee 
on geste) point as regards the user of these documents, - 
|. Then there is the objection which the learned Judge feels 
to i a very grave.one that from 1300 to 1315 this malik Shew 
Burat says that no printed receipts were granted by him, but 
a still graver objection has not been noticed by the learned Judge 
that under the law he was compelled to keep counterfoil receipts 
-whether -printed or not, and he is unable to produce any counter. 
foil: for that period. His statement therefore in regard to his 
awn receipts is of very little value; He p SE 
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Then again as regards, the question what the rent is, there 
is. absolutely no evidence worth the name to show that it is 
Rs. 3-12-0 and.not Rupees 3. The sehas are completely useless 
for that purpose. They contain no entry of Rs. 3-12-0 paid at 
any time by the accused ; whereas they do contain an entry of 
Rs. 3:and another Rs, 1-14-0 having been paid by him on 

‘dates other than those of the receipts. The only way in which 
they can be used is that they omitted any reference to these 
two receipts. But it is not contended that the sehas contain 
item’ by item every receipt that was granted. Now in support 
of the fact that the rent is Rs. 3-12-0 the only papers produced 
are the jumabandi and those jumabandts are said to have 
been prepared from the sehas anda written account book. As 
we have seen the sehas throw no light on the matter and the 
written account book is not produced, and its non-production 
isin no way explained. The learned Settlement Officer candidly 
admits that his opinion as regards the rate of rent was based 
almost entirely on the accused’s conduct, That we need hardly 
say is not evidence upon which the question as to the rate of 
rent can be decided in a civil Court, and we think it is quite open 
still to the parties to say that the rate of rent is not decided. 

The accused is a young man of 20 years of age and was 
acting for his father. The fact that he threw all these documents 
in a bundle on the table raises a great doubt as to whether he 
was minutely acquainted with the contents of each of those 
documents. No doubt he is a young man of education and has 
general knowledge of his father’s affairs; but his very couduct 
shows that he was startled and taken aback when he was charged 
with forgery ‘in respect of these two documents. Had he gone 
there with the deliberate intention of using these papers he 
would have been prepared for this accusation and would have 
strenuously denied that they. were forgeries and put the putwari 
to the proof, and if he had done so, it would have been 
exceedingly difficult for the putwari to prose that they were 
` forgeries. = 

We therefore think for all these reasons that it-would not 
be safe to uphold this conviction and we therefore set aside the 
conviction and sentence and direct that the accused be acquitted 
and released. g aS S 
HRG- Appeal allowed, 
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Before Mr. Fustice Caspersz and Mr. Fustice Sharfuddin. 


- KAMDAR ALI SERANG: 
v. 
THE EMPEROR.* 


Indian Penal Code (Act XLV of 1860), Sec. 280—Rash and negligent act, 
what amounts to—Hvidence necessary to constitute offente—Degree af 
rashness or negligence—Contributory negligence, if, and how far, to’ be 
taken into account—High Court, consideration by, of evidence in revision. 

To support a conviction under section 280 of the Indian Penal Code, there 
must be proof of rashness or negligence which endangers human life or is 
likely to cause hurt or injury to any other person, The immediate cause of the 
accident should be rasiness,or negligence on the part of the navigator, In 
considering the question of degree, the question of contributory negligence has 
also to be taken into account, not as a defence to the indictment, but for the 
purpose of determining causation and fixing a measure of the liability of the 

navigator, l , 

Where the navigator did some act which caused the accident, he would be 


l guilty of the offence under section 280 of the Indian Penal Code, but a mere 


omission on his part in not doing the whole of his duty is not sufficient to make 
him guilty. Where the aooused navigator did all he could to save the situation 
but could not avoid the collison, he would not be guilty.” ` : ‘ 
Rew v. Green (1) referred to. i i >, i 
_ The High ` Court reviewed the evidence to see whéther rashness of 
negligence on the part of the accused was established and held that in the 
circumstances of the case, there was no rashness or negligence in the ‘conduct 
of the accused and set aside the conviction. . J 
Rule obtained by the Accused. n 
Conviction for an offence under section 280 of the Indian 
‘Penal Code, for causing a rash or negligent act which endangers 
human life or is likely to cause hurt or injury’ tò any other 
person. | i os a oe 
~ The facts of the case appear fully from the judgment. 
Mr. Caspersz and Hon'ble Syed Shamsul Huda for the 
Petitioner. ` <4, a i 
Mr. Sultan Ahmad for the Crown : C. A. V. 
The judgment of the Court was delivered by 


-Caspersz J.—The petitioner before us was tried for having. 


* Criminal Revision No. 489 of 191liagainst an order of Babu Chuni- Lal 
Mukherjee, Deputy Magistrate of Diamond Harbour, dated the 18th March, 
1911, modified on appeal by an order of T. W, Richardson, Esq., Sessions J udge 
of 24-Pergunnahs, dated the 29th April, 1911. ` 


(1) (1885) 7 O. & P. 156. 
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committed an offence under section 280 of. the Indian Penal - 


Code. He was convicted under that section and sentenced to the 
maximum punishment of six months’ rigorous imprisonment. 
On an appeal to the Sessions Judge the conviction was affirmed 
but the term of sentence was reduced to four months. 

The petitioner, Kamdar Ali, then moved this Court and 
obtained a Rule on the rst, 2nd, 3rd and 5th Bune taken in 
his petition, namely : 

I. That the findings ‘of facts do not warrant any conviction 
under section 280 of the Indian Penal Code. 

2. That the trying Magistrate had found oyer-confidence 
in his (petitioner’s) skill, but not negligence on his part, while 
the Sessions Judge had not indicated any ground for holding 
rashness and gross negligence such as would warrant a conviction. 
-. 3. .That the learned Sessions Judge having found that the 
country boats were anchored in the channel which the Scotland 
had-to follow and were carrying no light, and that the Scotland 
carried no search light, neither rashness nor negligence on, =e 
part of the accused was established. 

s) That the evidence not being complete, the accused should 
either have been acquitted or a new trial directed. 


The facts of the case are that on the 12th of January last, 
at about 8 P. M., a number of country boats, laden with pilgrims 
for the Ganga- -Sagar fair, lay anchored inthe river Hooghly at. 
some distance from a place known as Tengra chur. At that 
hour a steam-launch, named the Scotland, in charge of the 
petitioner, coming up the river collided with two of the country 


boats with the result that these boats sank almost immediately, ` 


It is alleged that a large number of passengers were drowned. 
After this, the Scotland came toa standstill at a short distance 
from the scene of the collision and the petitioner sent a jolly 
boat’ to rescue the drowning passengers of whom 37 were thus 
rescued and brought‘on board the steamer. There is no clear 
evidence that any passenger lost his life. No corpse appears to 
have been recovered from the river, although some of thg 
passengers are said to have disappeared. 

The defence of the accused was that the boats lay in the 
track of the steamer; that, when the accused saw them,: he 
warned the boats by repeated whistles and shouts. and that. 
finding the boats did not move, he stopped the.steamer but too 
Jate to avoid ‘the: collision. : 

The only point for determination: is TEn the éollisto 
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took place owing to rash or negligent navigation on the part of 
the accused. 

To support this conviction, there must be proof of rashness 
or negligence which endangers human life or is likely to cause 
hurt or injury to any other person. The immediate cause of the 
accident should be rashness or negligence on the part of the 
navigator. In considering the question of degree, the question 
of contributory negligence has also to be taken into account, not 
as a defence to the indictment, but for the purpose of 
determining causation and fixing a measure of the liability of 
the petitioner. 

On the findings of the lower Courts it is dices that the 
boatmen had selected a wrong place for anchoring their boats, 
The accused had, at the time, no reason to suppose that the boats 
(which had no lights) were stationary. On seeing the boats 
ahead it was, no doubt, the duty of the accused to give necessary 
warning by whistling. The question is whether he did so or 
not. The first Court found that he gave no such warning. 
We have gone through the evidence in the case, and we find 
that the passenger witnesses did not hear any whistle. These 
witnesses may not have heard the whistle, as they were otherwise 
engaged, but there is the positive evidence of Abdur Rahman 
(P. W. 3) that he heard a whistle and noticed the steamer 
stopping. In the case of Rex v. Green (1) Park J. observed 
“you must show some act done, you rather state it as if a mere 
omission on the part of the prisoner, in not doing the whole of 
his duty, would be enough; and we are of opinion that it is not 
sufficient.” So it was held (we quote the head-note) that, ‘to 
make the captain of a steam vessel guilty of man-slaughter, in 
causing a person to be drowned by running down a boat, the 
prosecutor must show some act done by the captain; a mere 
omission on his part in not doing the whole of his duty is not 
sufficient. But if there be sufficient light, and the captain is 
either at the helm, or in a situation to be giving the command, 
and does that which causes the injury, he is guilty of man-slaughter.” 
We have, therefore, to see whether the accused did any act 
which caused the accident, or whether he did all he could 
to save the situation but could not avoid the collision. In the 
latter case, he would not be guilty. 

The finding of the first Court is, as already observed, that 
the accused gave no warning as alleged by him. It appears 

eS op + (O (1835) 7 O -& P 156, : ; 
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however, from the evidence of Abdur Rahman (P. W. 3), who ORIMINAL. 

was the serang of the flat which was being towed by the steamer, ee 

that a whistle was given and that the steamer stopped. There Kamdar “ail Serang 

is no finding, nor is there any evidence, as to the rate of speed at 

which the steamer was going atthe time. Behind the steamer 

` was the long flat attached to it, and any sudden stoppage of the 
steamer, would, no doubt, have caused the flat to collide with the 
log; and, in order to stop the steamer, it was “necessary to wheel 
round a little in order to prevent the flat coming in contact with 
the steamer. Moreover, the flood tide was then running strongly 
and the steamer’s speed must have exceeded the velocity of the 
flood in order to allow of steering, 

From the findings of the lower Courts it appears that the 
country boats were anchored in deep water; and it seems to us 
that the boatmen selected this place to be able to float down the 

< river,.when the tide began to ebb. No doubt, the night was 
moonlight (the 12th January was the roth day of the lunar’ 
month), but during the winter months a mist settles down’on 
the surface of the water, Although there is no evidence that the 
surface of the river had become obscurefowing to the mist, it is 
only natural to suppose that the mist had affected the outlook, 

From the evidence of the Marine Superintendent (P, W. 7) 
it appears that the accused had been in service for 20 years‘and 
done good work, In all the circumstancestof the case, we are of 
opinion that the accused, seeing the boats in the steamer track, 
though they were moving boats, and not‘stationary, and he did 
all he could to avoid them, but could not prevent an accident, 
and that, after the accident, he did? all he could to save the lives 
of the drowning people. His conduct, afterwards, in not 
reporting the accident to his employers may have been due to 
the fear of being reprimanded, or otherwise punished, but this 


failure cannot go to prove any rash or negligent navigation 
on his part. 


The Emperor. 
Caspersz, J, 


In short, the accused must have been under the impression 
that the boats were moving, and it was justifiable on his part to 
make that assumption, seeing that the boats were then in deep 


water and in the fair way of the river. We are of opinion that 


the accused is not guilty of any rashness or negligence, as contem- 
plated by the section, and we, therefore, set aside the conviction 


and sentence and acquit him. He is discharged from his bail, 


RP Rule made absolute, 
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Absent arbitrator signing blank paper on which decision is written ; see 


Award oes $s 143 
Absolute conveyance—Mortgage—Evidence of acts and conduct, admissibility 
of; see Evidence Act, sec. 92 s wi 276 


Account, suit for—Preliminary decree Sexe after taking evidence of defendant on 
commission, if an ex parte decree—Order, setting aside such decree, if made without 
jurisdiction—Remedy, where fraud is alleged—Final or supplementary decree- 
settling the account in the absence of defendant, if ex parte—Order setting such 
decree aside, if without jurisdiction—Account, decree for, nature of. 

Where the evidence of the defendant was taken and considered by the Court or in 
other words, the case of the defendant: was partially entered into and the Court passed 
its judgment on the merits of the case, such decree cannot be held to be ex parte, 

If the decree was obtained by fraud, the defendant would have.his remedy by way 
of review or by a suit properly framed for the purpose. 

A decree for accounts is not a mere direction to enquire and report. It proceeds and 
must always proceed upon the assumption that the party calling for it is entitled to the 
sum found due. It is a decree affirming his Tights, only leaving it to be enquired into 
how much is due to him from the party accounting and sucha decree directing the 
defendant to account is a final decree and one which is appealable to the Privy Council, 

A final decree settling the amount due, if passed in the absence of the 
defendant who was unavoidably absent and was unrepresented at the final hearing 
is a decree passed ex parte and is liable to be set aside and opportunity should be 
given to the defendant to be heard on the question of how much is due from him. 


Jasada Dassi v. Rameswari Dasi ye dis “3 603 
Accounts, direction in passing—Appeal ; see Receiver i 445 
Accounts, examination of—Parties interested, right to object—Receiver, a 

party interested—Court’s duty—Infant; see Receiver wee eee 445 
Account books, entries in, proof of—Re-hearing of suit Evidence opportu- 
nity to adduce ; see Review of judgment 7 . one 103 


Accretions—Alinvial larids—Reformation in situ Possession; recovery of, suit for— 
Settlements made by Government with defendants—Government, right of, as lord- 
paramount of the soil, to be put in possession, on defendants’ refusal to take settle- 
ment—Government, right of, to assess and settle lands, in the absence of title— 
Declaratory decree, changing character of suit, if may be made. 

Where Government brought a suit to recover certain alluvial lands on the allegation 
that it was the proprietor of them and was put out of possession by the defendants, but 
it appeared that the Government had no right to them as proprietor and that on the 
contrary the “ maliki” or proprietary title in them was in the defendants, and that they 
were alluvial lands which accreted to the estate of the defendants and the right of the 
Government to assess revenue upon them was declared long ago, and they were converted 
into separate estates and temporary settlements in respect of them were made by the 
Government with the defendants and on their expiry, held them das, in its own hands 
adversely to the defendants: 

Held, that having regard to the allegation of title on which the Government based 
the suit and the past conduct of the Government in reference to those lands, the Court 
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Accretions—(Contd.) 


ought not, at this stage of the case in appeal, to change the entire form of the suit and to 
make a declaratory decree, in the event of the Court deciding the question whether the 
lands appertained to the plaintiff's orto the defendants’ estate in favour of the Govern- 


ment, to enable it to take hereafter the necessary steps for assessment and settlement. 


When alluvial lands appertaining to a parent estate, are converted into 
separate estates solely for purposes of assessment and settlement and never lose 
their relation to the parent estate but are made the subject of temporary settle- 
ments, and are treated, for fiscal purposes only, as separate estates, and any of the 
alluvial lands disappear by reason of submergence under the river, they can no 
longer be treated as constituent parts of those estates, and in the event of their 
reappearance, they will have to be dealt with as new alluvial formation to which 
the provisions of Act IX of 1847 would be applicable. Sarada Prasad 
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Admissibility—(Conid.) - 


—— Evidence taken abroad—Extradition proctedidgs{ See Extra- 








dition Act, Sec. 3 Sub-Sec. (8), 4 aas oe 375 
—————— in evidence—Objection as to admissibility not eens Obies- 

tion if can be urged at late stage—Admissible, if certain requirements are 

fulfilled ; See Possession, suit for sigs ” 578 








—Statement by third party as to situation of defendant’ s land— 

Ejectment, suit for—Evidence Act, sec. 11; see Evidence Act, secs. 11, 13, 
32 cls (2) and (3) she “i 467 

———Statement in deed that transfeið the owner, is extinguishing 

his interest or placing restriction on it, if admissible—Evidence Act, Sec. 
32 cl (3); see Evidence Act, secs rr, 13, 32 cls (2) -and (3)... ah 467 

Statement made in deed of conveyance or mortgage— 

Evidence Act, sec. 32 cl (2); see Evidence Act, secs. 11, 13, 32cls (2) 


and (3) sr ahs ded sas ae ise 467 
——— Transaction in respect of land other than disputed land— 

_ Evidence Act, sec. 13 ; see Evidence Act, secs. 11, 13, 32 cls (2) and (3)... 467 

Admission of guilt, what is; see Penal Code, secs. 467, 471 sis a5 652 


Adopted son, share of, on partition—Sudra family—Dattaka Chandrika sec. 
V, Paras 24, 25, 29 
The share of an adopted son is restricted to what would have been the share 
of his adoptive father. If the adoptive father was himself an adopted son, the 
share would on a partition with the natural born uncles be only a half-share if 
the adoptive father was the natural brother of those uncles. The ‘rule is not 
applicable to Sudras. Baramanund Mahanti v. yhown Krishna 








Charan Patnaik... $ i oe 183 
Adverse possession against mortgagor, when operativë apna mortgagee ; 

see Certificate sale, effect of ... a £ sas se 292 
————possession—Co-owner's exclusive dealing—Alienation—]Joint pro- 

perty; see Possession, suit for af ae oe ne 646 

——-possession—Encumbrance ; see Bengal Tenancy Act, secs. 159, 161 136 
——title, assertion of, by trustee, when can be made; see Trust, accept- 

ance of a 64 


Against pecuniary or proprietary aro of maker—Státemient 
in deed that transferor, the owner, is extinguishing his interest or placing 
restriction on it, if admissible—Evidence Act, sec. 32 cl (3); sve Evidence 


Act, secs. 11, 13, 32 cls. (2) and (3) ni y 467 
Agreement to pay superior landlord out of reit = Contract, Dreach fs 

Remedy, alternative—Rent or damages ; see Damages, suit for ate 589 

to refer to arbitration, nature of—Revocability ; see Arbitration ... 188 








Alienation, restraint on—Transfer of Property Act, Sec. 1o—Restriction placed by 
landlord on himself, if valid—Restriction limited in character—Clauses inseparable. 

A lease recites; (1) the lessor shall have no power to transfer in any way the 
leased property, by sale, gift or otherwise; (2) the lessor shall not be able to have the 
said lands sold by auction for any debt other than arrears of rent thereof, nor shall any 
other creditor be able to cause the same to be attached and sold by auction; (3) the 
lessors do not grant the lessees or their heirs any transferable interest in the property.” 

Held, that the three clauses in the lease are to be read together. 

The covenant which restrains the lessee from transferring the property is void and 
unenforceable, and the restrictions by which the creditors of the lessees are declared 
incapable of attaching and selling the leasehold interest are equally inoperative, as the 
conditions were not for the benefit of the lessor or those claiming under him, in the 
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Alienation—(Contd.) 3 
absence of a covenant for re-entry. The landlord is also not fettered by the restriction 
placed upon himself. In other words, ifthe scheme to impress upon the leasehold 
interest a character of inalienability has failed, it has failed in its entirety, because the 
clauses are essentially interdependent and not severable. 

The whole object of the lessor in the lease was that the lessees should not have a 
transferable interest. 

Every restriction, however limited in character, upon the right of alienation, is not 


invalid in law. Mahananda Roy v. Saratmani Debi ve ves 585 
Allowance for legal assistance—Unnecessitry or extravagant—Court’s 
sanctio:—Reasonable necessities; see Receiver... 445 


Alluvial lands—Re-formation in Situ—Refusal to take settlement—Tempo- 
rary settlement by Government—Xhas possession by Government after 
expiry of settlement—Suit for recovery of possession—Declaratory decree, 


if can be made—Changing character of suit ; see Accretion ... was 98 
Amendment, effect of—When persons not parties to action not exonerated ; 

see Decree, amendment of... ane cag PA waa 481 
Annuity not due, if garnishable ; See Civil Procedure Code, O 21, Rr 46, 52 ... 127 


Anticipatory attachment of money expectant to reach the hands of public 
officer—Civil Procedure Code, O 21 R 52; See Civil Procedure Code, O 21 
Rr 46, 52 tes on fas on vee ore 127 
Appeal, admission of—Appellate Court—Restriction of grounds, if valid—- 
Grounds to be urged at final hearing ; See Civil Procedure Code, O 41 R12 146 
by one of the defendants—Decree, variation of—Decree, proper form. 
Where upon the appeal of one of the defendants the question was raised as 
to what the proper form of the decree should beso faras the charge was‘ con- 
cerned, the appellate Court was bound to set the matter right and ‘hake the 
decree in the only formin which the law directs it should be made. Beni 
Madhab Banerjee v. Purna Chandra Daw sy se 134 
————Civil Procedure Code (1908), O 43 R 1 cl (s)—Court’s duty; See 
Decree, execution of os wes À a se 489 
———Civil Procedure Code (Act XIV of 1882)—Decree-holder—Sale in execution of 
decree—Order refusing decree-holder permission to bid. 
- No appeal lies from an order refusing to give a decree-holder permission to 
purchase at a sale held in execution ofa decree. Ko Tho Huyin v. M 


Huin t si is Ma 241 
Direction in passing accounts ; See Receiver ves soe 445 

forum of—Value of suit—Value stated by plaintiff; See Possession, suit 
for... a ate nae tee Sve vee 159 
No award in fact—Void award; See Award sei sei eed 143 
— —-Order .not ascertaining value of property—Sale proclamation—Civil Proce- 





dure Code, O. 2r R.66—Fair und accurate specification of material facts—Fudicial 
determination. 

No second appeal lies against an order which does not assess any value whatever 
but merely reproduces in the sale proclamation the two statements made by the decree- 
holder and the judgment-debtor. Such an order is not one within the meaning of section 
2 of the Civil Procedure Code. 

The true effect to be given to the intention of the Legislature is to decline to con- 
sider such an order as open to further revision by way of appeal or revision under section 
115 of the Code of Civil Procedure (Act V of 1908). Sakhi Chand v. Raja 

Kulanand Singh ... a sc uke ac 609, 


Partition suit, explanation. 
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Appeal—( Contd.) 

An explanation called for in a proceeding filed in partitition suit for the 
removal of a Receiver appointed pendente lite, is a judicial proceeding and any 
order made thereon is appealable. H. P. eran v. Bhaba Sundari 

Debi see F — gil 
— ——Receiver, appöintment of—Final Sde. see Decree, execution of 489 
right of—Preliminary objection—Who shall answer. 

It cannot be assumed that there isa right of appeal in every matter which 
comes under the consideration of a Judge ; such right must be given bya 
Statute or by some authority equivalent to a Statute. Consequently, if the right 
of appeal is challenged, it is incumbent upon the appellant to establish the 
right to appeal. But unless the objection was obviously sound, the appellant 
could hardly be expected to answer by anticipation the grounds that might 
possibly be assigned by the respondent in support of the objection. The 
practice, therefore, usually followed in the Calcutta High Court, has been to 
require the respondent at the outset to indicate concisely the ground upon 
which his objection is based. Srinivas Prosad Singh v. Kesho 
Prosad Singh on sas Ae ee Sa 489 
Second appeal—Order refusing to set aside sale—Civil Procedure Code 

(1908), Sec. 104, Sub-sec, (2), 0.21 R. 89,0 43 R. 1 cl Gj). 

An appeal lies, under Order 43, Rule 1, clause (j) from an order under Rule 92 of 
Order 21, refusing to set aside a sale on deposit under Rule 89 of Order 21 and confirm- 
ing the sale, but as provided in section 104, sub-section (2), of the Code of Civil Proce- 
dure, no second appeal lies from any order passed in appeal under this section. 

Decisions under the Code of Civil Procedure (Act XIV of 1882) in relation 
to section 310A, are of no assistance, as the basis on which the decisions of the 
Court under that Code proceeded no longer exists, Asimoddi Sheikh 

v. Pran Wohini Dasi ees i oe i 224 
————Under-statement in valuation—Valuation according to decree-holder’s statement 

—Sale proclamation—Civil Procedure Code (Act V of 1908), Secs. 2,47, O 21, Rule 66, 

Sub-rule (2), cl. (e).—Order, when decree. 

An order by which the value of the property directed to be sold under the decree has 
been assessed at a certain figure according to the statement of the decree-holder after 
rejecting the application of the judgment-debtor for time to prove higher value, is not 
appealable. 

Whether an order is a decree within the meaning of section 2 of the Code of Civil 
Procedure, depends upon its nature and contents. 

An order to be a decree must conclusively determine the rights of the parties. 




















Doki Nandan Singh v. Bansi Singh .. as 35 
Appellate Court—Appeal admitted—Restriction of ground Final hearing 
Order ultra vires; see Civil Procedure Code, O 41, R 12 ao se 146 
west , if can order compensation ; see Compensation ... 437 
—— power of—Decree, proper form; see Appeal by one of 
the Parties ses ae a 4 136 
Application for deposit of rent, if to e Accompanied with copy of neces 
Bengal Tenancy Act, sec. 61, cl (4); see Deposit of rent ose ia 116 
-nanna for execution against Receiver—Court, leave of : see Rateable 
distribution Fy ʻi toe eee sis ose 55 
— for execution against Receiver—Subsequent grant of leave, if 
validates application ; see Rateable distribution on 50 








to set aside sale—Application of some barred — Application 
tried as one—Sale, if to be set aside in entirety ; see Sale, setting aside of . 346 
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Applications under sec. 105 of the Bengal Tenancy Act—Costs ; see Bengal 

Tenancy Act, secs. §2, 105, 106 tae ied 146 
Arbitration—Sw4mnission out of Court, if revocable- SA erener to refer to arbitr ation 

if of personal nature— Legal representative of deceased party, if and when bound by 

award—Arbitrator, when can make alteration in award—Award, completion of, 
what constitutes—Minor, if can enter into submission—Guardian’s power to submit 
to arbitration on behalf of his ward—Award, effect of—Verbal submission to arbitra- 
tion, affecting inmoveable property, rf valid—Registration Act (III of 1877), Sec. 

17—Registered agreement to refer to arbitraticn—Variation—Evidence Act (a 

of 1872), Sec. g2—Pleadings, amendment of—Award vitiated, if can be waived— 

Waiver—Proof, necessary—Incomplete award—Submission to arbitration, construc- 

tion of —Award, unreasonableness of--Award, when can not be set aside for not 

deciding a questiun. 

The submission of an existing dispute, once validly made, is not revocable without 
just and sufficient cause, even in the case of a submission which has not been made 
a rule of Court. 

Agreements to refer to arbitration cannot, therefore, be rightly deemed as essentially 
of a personal nature, revocable at the mere will of a party. 

Whether a legal representative of a deceased party is or is not bound by, or entitled 
to enforce, the contract to refer to arbitration, depends upon the nature of the right which 
form; the subject matter of the reference ; that is, upon the question, whether the right 
is purely personal or survives to the legal representative. . 

If, upon the death of a party to arbitration proceedings, his representative in 
įnterest becomes a party thereto and proceeds with the investigation, the award is binding 
upon him, 

When the arbitrator has made, or made and published, his award as a completed 
instrument, his power is wholly at an end. if after executing the award the arbitrator 
exercises a fresh judgment on the case and alters the award in any particular, the 
alteration is merely nugatory, and his act is like a spoliation by a mere stranger. 

Until the arbitrators have finally published their award as their final determination 
they may make alterations therein. 

What constitutes a completion of the award, may depend upon the terms of the 
submission, and upon the facts and circumstances of the individual case. 

As an infant is unable to bind himself by contract, he cannot enter into a submission, 
which will render the award absolutely binding on him. 

In the case of a pending suit, the Court may authorise a submission to arbitration 
so as to render the award binding on the infant. ` 

A guardian may submit to arbitration on behalf of his ward so as to bind both himself 
and the ward; though where the guardian is, in his individual capacity, a party to the ` 
submission, and his interest in the controversy submitted happens to be adverse to 
that of his ward, he has no power to submit on behalf of his ward. 

An award can only bind the parties to the arbitration. 


A verbal submission to arbitration, as a result of which title to. immoveable property 
is likely to be affected, is valid. 

The allowing an amendment of pleadings is in the discretion of the Court: but the 
discretion is judicial and not arbitrary; and an erroneous exercise of it is capable of 
correction by a Court of appeal. > 

7 Leave to amend ought to be granted unless the party applying is acting mala fide 
or by his blunder has done some injury to his opponent which can not be compensated 
by award of costs; otherwise, whether the original omission arose from negligence, 
carelessness, or accidental error, the defect may be allowed to be remedied if no injustice 
is done to the other side. 
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Arbitration—(Contd.) 
Though an arbitrator may have been guilty of some irregularity in the course of 


the reference, it will not vitiate the award, if the conduct of the parties be such as shews 
that they have waived any objection on account of it. The waiver must be clearly 
made out, and party must be shewn to have full knowledgę of the defect which he is 
said to waive. 

The arbitrator must be careful to see that his award is a final decision of all matters 
requiring his determination, and his failure to determine any of them may completely 
vitiate his award; this would be specially the result when there is such a connection and 
interdependence batween the various matters covered by the submission that the decision 
and disposition of some of them only to the exclusion of others would operate to produc® 
injustice between the parties. But this principle has no application, if the submission 
can be construed to empower the arbitration to- make several awards. An award i 
none the less final, though it does not execute itself or preclude all future controversies 
if it leaves nothing to be done but the performance of some ministerial act, it is not 
faulty for want of such finality and certainty; the principle applicable is certum est guod 
certum reddi potest. (That is sufficiently certain which can be made certain.) 

The Court is always reluctant to entertain the objection that the award, as 
distinguished from the submission, is unreasonable. 

An award will not be set aside if the question undecided was not notified 
to the arbitrator as a matter in difference or the parties showed by their con- 

















duct that they did not mean him to decide it. Ramji Ram. v. Salig Ram. 188 
Verbal submission to—Validity—Title to immovable property 

affecting ; see Arbitration... “vs wee hs vee 188 
Arbitrator guilty of irregularity in course of reference—Award, if vitiated— 

Waiver; see Arbitration oes R 188 
— , new, Court’s power to Appoint Arbitrator refusing to jgcept 

noihination— Refusal to act ; see Civil Procedure Code (1882) sec. 510 dg 313 
—— refusing to accept nomination—Refusal to act—Court’s power to 

appoint new arbitrator; See Civil Procedure Code (1882), sec. 510 see 313 
Arbitrators—Absence of one during part of hearing, if vitiates award—Absent, 

arbitrator signing blank paper on which decision is written; See Award ... 143 

failure to determine any matter referred, effect of; See Arbitration ... 188 

Judicial decision—Subsequent embodiment of decision—Signature ` 

` of one before embodiment, if vitiates award; See Award tee 143 

—~ power when ends—Alteration of award; See Arbitration... 188 

, when can make alterations in award; See Arbitration “es 188 
Arrested fugitive Criminal, right of Witnesses; See Extradition Act, sec. 3 

sub-sec. (8), 4 ar oes _ oes vee ee 375 


Assignment of mortgage decree to one of the mortgagors judgment-debtors— 
Decree for money—Civil Procedure Code (1882), sec 232; See Execution of 
decree one Te bie see te ven 639 


. Attachment, anticipatory, of money expectant to reach the hands of public 


officer—Civil Procedure cae Q 21, R 52; See Civil Procedure Code, © 21 





Rr 46, 52 sae 127 
, object of— Application for Srecatioù disinissed for default—Review 

—Private sale of property ; See Execution proceedings zia se 476 
of land—Standing crop, if attached; See Damages, suit for.. es 515 


Attempt to alter mode of succession—Will, construction—Permanent devolu- 
tion of property in direct male line—Female heirs and their descendants to 
take on failure of descendants in direct male line ; See Hindu Law—Inheritance ay 


2 
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Attestation after testator’s death—Unprofessional conduct—Repentant 

conduct ; See Legal Practitioners Act, sec. 13 T a Sens 606 
Auction-purchaser under exparte decree, rights of—Sale in execution—Exparte 

decree, setting aside of—Summons, non-service of—Irregularities in execution ae 

Application to set aside sale—Fraud, what is, 

A purchaser at a sale held in execution of an ex-parte decree cannot be deprived of 
the benefit of his purchase when the ex-parte decree is subsequently set aside on the ground 
that the summons had not been duly served, as he was entitled to rely on the decision at 
which the Court had arrived when it determined that the conditions laid down by section 
100 of the Code of Civil Procedure were established entitling it to pass an ex-parte decree, 
and as he had not the opportunity or the means of questioning the propriety of such a 
decision. 

The Court should have much hesitation in visiting an innocent purchaser at 
one of its sales with the consequence of an irregularity or defect of procedure 
which was not discovered by the Court, or its officers, at the time of sale and 
was not apparent on the face of the record. Poresh Nath Mullick v. 

Haricharan Dey ... ea sia See 300 


Auction sale, setting aside of—Civil Procedure Code H Act V of 1908), O. 2r, Rr. 66. go 
—Notice to judgment-debtor, object of—Fudgment-debtor not objecting, effect of— 
Hour of sale, mention of, in sale proclamation—Material irregularity. 

Where the under-statement of value in the sale proclamation was calculated to mis- 
lead bidders, and to prevent them from offering adequate prices or from bidding at all, 
and the sale has resulted in an altogether inadequate price, it is liable to be set aside. 

Notice to the judgment-debtor under order 21, Rule 66, Sub-Rule (2) of the Code of 
Civil Procedure only enables him to put his case before the Court, but if the decree-holder 
insists that a much smaller valuation should be inserted in the sale proclamation and the 
Court accepts his view of the matter, the decree-holder proceeds to the sale at’ his risk 
and its validity may be subsequently challenged by the judgment-debtor. 

If the judgment-debtor, with notice of the proceedings, does not object to the entry 
inthe sale proclamation at that stage, a subsequent objection by him on the ground 
of inaccuracy or insufficiency of description, is not likely to be entertained by the 
Court. ` 

The enquiry under Order 21, Rule 66 of the Code of Civil Procedure is intended 
to be of a summary character. 

The validity of judicial sales, properly conducted, should be supported and 
should not be allowed to be assailed on technical grounds. At the same time, the purity 
of judicial proceedings in connection with execution sales should be secured to at least 
a reasonable extent. 

Obiter: When a sale is adjourned under section 291 of the Code of Civil Procedure 
of 1882, itis necessary to mention the hour of sale and its non-specification is a material 
irregularity. Pran Singh v. Janardan Singh zs sat 
, setting aside of—Orissa Division—Sale held under the Bengal 

Rent Recovery (Under-tenures) Act (VIII of 1865 B. C.), read with section ros of the 

Rent Recovery Act ( X of 1859 )—Bengal Tenancy Act (VIII of 1885), Secs. 2, 

Sub-sec. (2), 174. 

A judgment-debtor is entitled under the provisions of section 174 of the Bengal 
Tenancy Act, to have a reversed, when held under the Bengal Rent Recovery (Under- 
tenures) Act, 1865, read with section 105 of the Rent Resovery Act, in respect of property 
situate in Orissa Division, 

The provisions of section 2, sub-section (2) of the Bengal Tenancy Act were 
introduced by way of excessive caution. Even if such a provision had not been 
incorporated in the Bengal Tenancy Act, the effect would have been that as 
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Auction sale,—(Conid.) 


soon as any portion of the Bengal Tenancy Act was extended to any locality, it 

would by implication repeal the inconsistent provisions of the pre-existing 

statutes in force there. Bikal Parida v. Jogendra Nath Bose 2 168 
Award, alteration of, effect of—Arbitrator’s power when ends ; see Arbitration 188 
— Appeal—One of the arbitrators signing blank  paper—Arbitrator, 
absence of one, from part of hearing—Civil Procedure Code (Act XIV of 
1882), Sec. 516. " 


An appeal lies, when there is no award in fact or when there is a void 
award. 








When there was no proper compliance with the requirements of section 516 
of the Code of Civil Procedure, the award was ineffectual and in fact void, and 
an appeal lay’from the decree or judgment based upon the award made by the 
arbitrators. 

Section 516 of the Code of tivil Procedure contemplates an award in writing properly 
signed by the persons who make it. 

Where an award had already been made and a judicial decision arrived at, a subse- 
quent embodiment of the decision of the arbitrators in certain papers which already bore 
the signature of one of them and was signed subsequently by the others, did not vitiate 
the judicial act of the arbitrators. 

The absence of one of the arbitrators from a part of the hearing vitiates the 
judicial character of the proceeding. Where the absent arbitrator signs a blank 
paper on which the decision is written out by the other arbitrators, the award is 











void. Benode Lal Pakrasi v. Pran Chandra Pakrasi ... ais 143 
binds whom; See Arbitration re ‘ide Sea 188 
———, completion of, what constitutes ; See Arbitration nede ie 188 
, effect of Representative in interest a party ; See Arbitration oor 188 
, finality—Non-executable—Ministerial Act ; See Arbitration ee 188 
,if binding on infant—Submission to arbitration—Suit pending ; See 
Arbitration vee a ads wes oe aoe 185 
—-——, if vitiated—Arbitrator guilty of irregularity in course of reference— 











Waiver ; see Arbitration soe an see eos 188 
, nature of—Non-compliance with Civil Procedure Code (1882), sec. 
516—Appeal ; see Award... te wee ous 143 
several, if legal—Submission, construction; see Arbitration TA 188 
Unreasonableness, question as to—Court, if to entertain objection; see i 
Arbitration fi iis tes rer ses oes 188 
—, validity of Question undecided not notified as matter of indifference—Parties, 
conduct of; see Arbitration ... de ae T aad 188 
Bengal Tenancy Act, sec. 5 (5)—Presumption, nature of—Scope and 
applicability, if can be extended; see Ejectment ..- ar 598 


, sec. 20 (7), applicability—Raiyat; see Ejectment 598 
~ ~, sec. 45—Raiyat, ejectment of; see Ejectment, suit 

for ‘ive te a iat es we 170 
(VIII of 1885) Sec. 49 (8) —Under-raiyat—Ejectment— 























Bemiadi potta—Notice. 

An under-raiyat holding under a potta executed before the passing of the 
Bengal Tenancy Act and not expressly providing for the period of its duration 
comes within clause (4) of section 49 and notice must be given as provided 

thereunder. Raj Kumari Debi v. Barkatulla Mandal a 


Armangazi Hazi v. Nasaruddin Miji 407 
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Bengal Tenancy Act,—(Contd.) 

, sec. 52 cl. (a), applicability—Excess area—Land- 

lord to prove—Area for which rent was previously paid—Additional rent ; 

see, Bengal Tenancy Act, secs. 52, 105 106 oe se ie 146 
— —~, Secs. 52, 105, " ro6—Additional rent for excess area— 
Landlord, what to prove—Area specifically known—Area within specified boundaries 
—Costs of applications under Sec. 105. 

















In order to bring a case within clause (a) of sub-section (1) of section 52 of the Ben- 
gal Tenancy Act, it is necessary for the landlord to prove that there is land held in excess 
of the area for which rent has been previously paid by the tenant. Consequently the 
jandlord must establish the area for which rent has previously been paid by the tenant; 
he must next establish the present area held by the tenant ; he is then entitled to claim 
additional rent in regard to the excess area. 


When it is specifically known that the area was ascertained by scientific method, the 
lands measured and described as lying within certain boundaries were let out tothe tenants, 
the landlord is entitled to additional rent for excess land ascertained on re-measurement. 

A landlord is entitled to costs incurred by him in making applications under 
section 105 of the Bengal Tenancy Act and in serving them upon the tenants. 








Srinibas Sarangi v. Ramchandra Bhanja Deo i 146 
— + , sec. 61, cl (b)—Application, if to be accompanied with 
copy of notice ; see Deposit of rent shea 3 116 
— , secs. 95, 98—Common jadaages right of, to defend 
a suit for possession—Co-owners, if necessary parties; see Common manager 61 








, Sec. 106— Raiyat at fixed rate. 
The question whether a raiyat is a raiyat at a fixed rate can be decided 
under _section 106 of the Bengal Tenancy Act. W. M. Grant v. Ram 

















Rekha Bhagat vie T of os airs 110 
— sec 109A. Sub-sec. (3)—Decision settling rent— 

Present rent, maintaining ; see Second appeal e on 110: 

— , Secs. 159, 16r —BniumbranciAdaese possession of part 


of tenure—Encumbrance, how annulled. . 

The word ‘encumbrance’ as used in sections 159 and 161 of the Bengal Tenancy Act 
includes a statutory title and interest acquired by a trespasser by adverse possession 
of a part of the lands of the defaulting tenure. 

Such encumbrance can not be annulled in any manner other than what is 
provided in section 167 of the Bengal Tenancy Act. Gocool Bagdi v. 

Debendra Wath Sen oo 136 
» Sec. 2171—Se-putnidar payline of Putnidar’ s decretal Anou 

—Charge, if can be split up. 

Where a se-putnidar after paying money to satisfy a rent decree obtained by a 
putnidar against the dur-putnidar brought a suit for contribution praying for a 
personal decree and also for a declaration that the dur-putnd tenure was liable to be 
sold for the money paid by him : 

Held, that the money paid was to be charged on the whole tenure and 
that the charge could not be split up. Beni Madhub Benerjee v, 





























Purnachandra Daw . 143 
, sec. 178, sub-sec (3) cl ial tase ronding foi 
higher-interest—Arrears of rent; see Ejectment, suit for 5 170 
, Sch. Il. Art. 3, cases governed fay “imitation 
Act, Sec. 28, applicability ; see Certificate sale, effect of oa 292 














, Sch IV Art. 3—Claim as tenure- holders—Occu. 
pancy raiyats—Allegations untrue in fact ; see Ejectment ai gar 598 
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Bequest to son’s would-be wife—Legatee in existence at testator’s death ; see 

Hindu will arr a 20 
Burden of proof—Landlord atid tenant—Additional rent ire excess land— 

Bengal Tenancy Act, sec. 52, cl. (a); see Bengal Tenancy Act, secs. 

52, 105, 106 rer sie RA zt 146 
“Origin of Suan unknown—Purpose of ietincý unknown 








—Limitation ; see Ejectment “ eee ace 598 
Possession, suit for ; see Joint family Ses . 183 
Right of criminal in Common law—State, interpretation of 

The burden lies very heavily upon those who assert that a right of so much 
importance to the criminal given by the Common Law, has been taken away by 
such implication as is absolutely necessary for the interpretation of the Statute. 
in re Rudolph Stallmann alias Rudolph von Konig... ; 376 


Suit for ejectment— Title, admission or denial of saner kip-Ünus, 




















shifting of. 

Where the owner of a land seeks to recover possession on the allegation that the 
party in possession has no right to continue in it and that his title to possession is proved 
or admitted, he can claim a decree unless the defendant proves the existence of a tenancy 
which entitles him to retain possession. : 

Where, however, the tenant defendant does not admit the plaintiff to be his 
landlord in respect of the lands from which he is sought to be ejected, the 
plaintiff must make out a case that he is entitled to the lands in that capacity 
before the defendant can be called upon to rebut the evidence of his title. 


Nawab Mosarat Hossain Khan v. Behary Lall RT 175 
Cantonment tenure—Private ownership in land—Presumption of ownership i 
attaching to possession ; see Ejectment, suit for ... eas 264 


Carrier--Railway Company—Bailee—Transport of goods Gouds lost in 
part or damaged while in custody of company—Delivery, acceptance of, 


effect of; see Compensation, right to... se saa 472 
Cause of ‘action arising jie within—Jurisdiction “ Dwelling ” ; see 
High Court oe 64 


Causes of action arising out at one transaction—Civil Precedure Code 

(1882), sec. 42—Agreement to pay superior landlord—Contract, breach of 

—Rent, suit for ; see Damages, suit for on e 589 
Certificate—Public Demands Recovery Act (J. B. C. of 1895), Sec, 15—Civil 

Procedure Code (Act XIV of 1882), Sec. 244-—-Execution Court, if can try the 

validity of certificate—Pleadings, amendment of—Civil Procedure Code (Act V of 

1908), O. 6,.R. 17. 

An execution Court cannot try the validity of a certificate under the Public Demands 
Recovery Act, by the Revenue authority, on the ground of its being made without 
jurisdiction. 

Where a suit as framed seeks for a declaration that a certificate under the 
Public Demands Recovery Act has not been duly made against the plaintiff, the 
special period of limitation prescribed by section 15 of the said Act has no 
application. i 
`~ Under Rule 17, Order 6 of the Code of Civil Procedure (1908), leave to amend 
pleadings should be ‘refused where the amendment is merely technical or is im» 
material. As the objection under section 244 of the old Code of Civil Procedure 
(1882) was of a highly technical character, no amendment should be allowed for that 

_ purpose. 

Quere :—Whether the doctrine that a suit instituted after the period of 

limitation prescribed by the Limitation Act, although limitation was not set up as 
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Certificate—(Contd.) 
a’defence, must be dismissed, is to be extended to the special rule of limitation 
embodied in section 15 of the Public Demands Recovery Act. Wagendrabala 


Choudhurani v Secretary of State for India in Council 83 
Validity of —Execution Court, if can try—Certificate under_Public 
Demands Recovery Act—Certificate made without jurisdiction; Seé Certificate 83 


sale, effect of—Public Demands Recovery Act (I of 1895 B. C), Sec. 
ro—L£xtinguishment by adverse possession. of judgment-debtor’s title—Landlord 

and occupancy raiyat—Bengal Tenancy Act (VIII of 1885), Secs. 184, 185, Sch. III, 

Art. 3—Limitation Act (XV of 1877), Sec. 28—Extinguishment of title, effect of— 

Limitation, statute of, effect of, how determined—Adverse. possession against 

mortgagor after grant of mortgage, effect of, on mortgagee. 

` The-effect of a sale under the Public Demands Recovery Act, is to pass to the 
purchaser merely the right, title and interest Of the persons named as the judgment- 
debtors in the certificate. 

If on the date of the service of notice, the judgment -debtor had no subsisting interest 
in a particular parcel of land, the purchaser at the certificate sale which followed, could 
acquire no valid interest therein. à 

The Public Demands Recovery Act does not contemplate the realisation of security. 
If the Secretary of State intends to enforce the security, he must proceed by way of a 
regular suit; but he may practically abandon the security and realise the loan as money 
claimed, by the ac procedure of a certificate under the Public Demands Re- 
covery Act. 

If a person suffers his right to be barred by the law of limitation, the practica! effect 
is the extinction of his title in favour of the party in possession. 
~ Even if section. 28 of the Limitation Act be not applicable directly to cases 
governed by Article 3 of Schedule III of the Bengal Tenancy Act, the principle of that 
section is applicable. 

Obiter: The effect of a statute of limitation, in the absence of a legislative provision 
to the contrary, must be determined with reference to the actual state of the title when 
time begins to run; and when time has once commenced to run against the absolute 
owner, no subsequent alteration in the title will postpone the bar. 

Semble : Where the mortgagor has been dispossessed after the grant of the mortgage 
the adverse possession may operate against the mortgagee. 

Obiter: Where the certficate proceedings, even if they be assumed to be 
proceedings for enforcement of the security, were not taken till the equity of 
redemption at least had been extinguished by adverse possession on the part of . 
the landlord of the persons named as judgment-debtors in the certficate, the 
certificate sale passed no title to the purchaser. Nand Kumar Dobey v. 


Ajodhya Sahu fy i 298 
‘Certum est quod certum reddi potest Description of eerie 
Reasonable certainty ; see Specific performance os 627 
Charge, framing of—Using as genuine forged rent receipts —Two different 
documents ; see Indian Penal Code, secs. 467, 471 ... x 652 
if can be split up—Se-putnidar paying off aes s dedia amount ; 
see Bengal Tenancy Act, sec. 171. . e é 134 
Charter Act, sec. 15—High Court’s power of interference.—Orders AET by 
Collector and Deputy Collector under Act X of 1859; see Execution sale ... 284 
Chaukidari' chakran lands, what are; see Village Chaukidari Act, sec. 1 151 


Civil Procedure Code (Act XIV of 1882) sec. 42, 43—Buddhist Law—Husband’s 
suit for divorce—Wife’s denial of allegations of misconduct but submission to judg™ 
ment—Effect of decree—Subsequent suit for partition of joint property—Code of Civil 
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Civil Procedure Code—(Conid.) i A T 
Procedure (Act XIV’ of 1882), Secs. 42 and 43— Objection raised in the Court of 
appeal— Whether it is necessary to claim partition in the suit Jor divorce. 

The appellant and the respondent were Burme se Buddhists and husband and wife 
The appellant filed a suit against the respondent for dissolution of the marriage on the 
ground that the respondent had, by sufdry fraudulent devices, stolen certain jewels 
which were the, property of the appeilant and prayed for a decree on that ground. The 
respondent filed her written statement denying the allegations as to her misconduct and 
asking that the suit be dismissed. Witnesses were summoned but on the day fixed for 
hearing the respondent abandoned her defence and, although continuing to deny her 
guilt, consented to a divorce, Judgment was thereupon given for a decree “as prayed 
for.” Afterwards the appellant brought the present action for the recovery of his proper- 
ty which he alleged his divorced wife still fraudulently kept in her possession, and for a 
partition of their joint property. The respondent contended that the divorce had been 
by consent and had not been granted by reason of her fault. The first Court decreed the 
suit. The respondent appealed and some time after she filed her memorandtm of 
appeal, raised for the first time the point that the present suit of the appellant was barred 
under the Code of Civil Procedure, sections 42 and 43, as he has failed to ask for a 
partition of the joint property in the previous action for divorce. The Court of appeal 
dismissed the suit on that ground alone. 
` Held, that the proceedings at law disclosed, not an agreement between husband 
and wife, but a claim by the husband on a specific ground to which the wife in effect 
submitted and that the divorce was granted on the ground of a matrimonial offence on 
the part of the wife ; 

Held, also, that the objection founded upon the Code of Civil Procedure, sections 42 
and 43, should have been treated as a preliminary point and-as no notice of it -was given 
by the respondent in the present action either in her defence or at the trial, or in the 
ground of appeal as first delivered she was too late to raise the point in the Court of 
appeal except upon terms which would have indemnified the appellant for the omission 
to raise it at the proper time ; 

Held further, that the cause of action for the divorce was the misconduct of the wife, 
but the cause of action for the suit for partition was the divorce of the wife founded on 
that misconduct, and that the present suit was not barred by sections 42 and 43 of the 
Code of Civil Procedure ; 

Held lastly, that partition might no doubt be treated as relief consequential 
upon the divorce and therefore dealt with in the same suit, but there was not 
necessarily any hardship on the defendant in severing the two matters, and if 
the Court should be. of opinion that a petitioner had unnecessarily severed his 
claim for a partition from his claim for a divorce, it might, of course, punish the 
plaintiff by the exercise of its discretion as to costs, but such a severance did 
not come within the mischief aimed at by sections 42 and 43 of the Code of 
Civil Procedure so as to bar the claim for partition which might be founded on 
the decree for divorce itself. Maung Pe v. Ma Lon Ma Gale e 15 
(1882), sec 43—Causes of action arising out of one 
transaction—Agreement to pay superior landlord—Contract, breach of— 





———, 

















Rent, suit for ; see Damages, suit for ao eu wae 589 
(1882), sec. 206—Third party bonafide acquiring 
tights under erroneous decree ; see decree, amendment of 5 481 


—— — v- (1882), sec 232—“ Decree for money against several 
persons” ; see Execution of decree a ne e ies 639 
—— (1882), sec 244—Non-transferable occupancy hold- 
ing—Sale by Co-Sharer landlord for his share of rent—Sale voidable— 
Sale, how avoided—Judgment-debtor’s remedy; See Ejectment, suit for «+ 629 
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Civil Procedure Code—(Conid.) 
m {1882), Sec 244—Objection under, nature of— 
Leave to amend pleadings; See Certificate ` ` 3 83 
(1882), Sec 244, 278—Fudgment- debtor in P as 
trustee—Personal decree against judgment-debtor—‘‘Parties to suit.” 

If A in execution of a decree for money against B personally, attaches and proceeds 
to sell properties of which B alleges that he is in possession, not in his own right, but as 
shebait of a deity to whom the properties have been dedicated, an order passed on a claim 
preferred by B falls within section 278, and not under section 244 of the Code of Civil 
Procedure, as he claims in his capacity of shebait of a deity who is no party to the suit. 

Under section 244 of the Code of Civil Procedure, the question must arise 
between parties to the suit in which the decree was passed. Kartick 

~ Chandra Ghose v. Ashutosh Dhara ... e .. 425 
(7882), Secs. 287, 291 and 3r1—Sale in execution of a 
decree—Proclamation—Irregularity—Substantial injury. 

In the sale proclamation, which was ordered to issue fixing the 13th July for the sale 
of certain landed property in execution of a mortgage-decree, it was notified that in the 
absence of any order of postponement the sale would be held at the monthly sale com. 
mencing on the 13th July, but owing to the absence from the station of the subordinate 
Judge, the presiding officer, from the 13th to the 16th July, the monthly sales did not 
actually begin until the 17th July and the sale of the properties in question was held on 
the 20th in the course of the monthly sales : 

Held, that the Subordinate Judge did not act in contravention of the pro- 
visions of the Civil Procedure Code in holding the sales on the 20th July. 

Thakur Rang Lal Singh v. Maharaja Sir Ravaneshwar 
Pershad Singh Bahadur_... Sie 334 
(1882), sec 294—Order refusing dérree.holder per- 




















mission to bid; see Appeal ... te ae 241 . 








(1882), sec 310 A applicability—Sales held under 

Act X of 1859; see Execution sale we ven 284 

(1882), Sec. 510—Arbitration— Arbitrator s refusal to accept 
nomination—Refusal of the party whose arbitrator declined to act, to suggest 
another—Power of Court to appoint new arbitrator—Decree under section 375 of the 

Civil Procedure Code referring a matter to arbitration—Pending suit—Fower of 

Court when parties agree to submit their case to arbitration. 

The Court has power, under section 510 of the Code of Civil Procedure to appoint a 
new arbitrator in the place of another nominated by the parties, when that other refuses 
to accept nomination which clearly signifies refusal to act. 

When one of the arbitrators, nominated bythe parties, declined to accept nomina- 
tion, the Court is in no way precluded from appointing another arbitrator in his place by 
the fact that the party whose arbitrator had declined, refused to assist the Court by sug- 
gesting another name. 

















Under section 375 of the Code of Civil Procedure made `a decree in terms of the 
compromise, which provided that all points between the parties therein stated should be 
settled by arbitration of two arbitrators therein named. One of the arbitrators nominated 
by the respondents refused to accept his nomination. Thereupon the Court, on the 
application of the respondents who refused to appoint another arbitrator on their behalf, 
took the matter into its own hands under the latter part of section 510 of the Code of 
Civil Procedure and adjudicated upon the matter referred to arbitration : 

Held, that the decree under section 375 of the Code was a final decree order- 
ing the agreement and compromise of the parties to be carried into effect and 
the Court had discharged itself of the dis between the parties ; that there was, 


u 
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Civil Procedure Code—(Contd.) 


therefore, no suit pending with which the Court could proceed under sec- 
tion 510 of the Code; that the agreement entered upon was something 
different from and went much beyond the suit and all that the Court could da 
was to take advantage of the sections of the Code which enable it to keep the 
machinery of arbitration going by appointing a new arbitrator and that parties 
who agreed to set up a tribunal of arbitration and to abide by its decision were 
not bound to submit the case referred to, to another tribunal such as a Judge, 

Mirza Sadik Husain v. Kaniz Zohra Begam ... eis 
(1882), sec cma ea compliance—Award, 
nature of—Appeal ; see Award dee 











—— (1882), sec 575 — Reference. to third Tadge—Civil 
Procedure Code (1908), sec 98, sub-sec (2), change effected ; see Revenue 
Sale Law, secs 10, 11, 53 + A ai T as 
—— (1908), sec 2—Order, when decree; see Appeal ... 
, secs 2, 47, O 21, R 66 Sub R (2) cl (e)—Sale pro- 
clamation—Under statement in valuation—Valuation according to decree- 
holder’s statement ; see Appeal aa s vee 

















a 

















(1908), sec 11—Res judicata—Successive applica- 
tions for amendment of decree ; see Decree, amendment of ... wee 
(1908), sec 47—Decree-holder obtaining order, as 
properly made, if can impugn appeal as incompetent ; ; see Decree, execution 
of ... ads nr ied 


en 











(1908), sec 47—‘Order relating to execution of 
decree’, if includes order as to stay of execution ; see Decree, execution of... 
(1908), sec 51, O 22 R ír and O 40 R 1—Receiver 
for purposes of execution of decree; see Decree, execution of ... iis 
——— (1908) sec 73, essentials of—Decree-holder, when 
to apply for rateable distribution ; see Rateable distribution . ... toe 
—— (1908), sec 73—Sale proceeds—Application for 
execution against Receiver—Court, leave of ; see Rateable distribution ... 
a= (1908), sec 98, sub-sec (2), change effected—Re- 
ference to third Judge ; see Revenue Sale Law, secs 10, 11, 53 + 
—————-—— (1908), sec 104, sub-sec (2), O 2r, R 89, O 43, 
R 1 cl (j)—Order refusing to set aside sale; see Appeal eae ate 





ens ——s, 














—————————— (1908), sec 1 ee ae of true 
effect of statutory provision; see Rateable distribution tee 


————_-——-—— (1908), sec 115—Revision—Order not ascertain- 
ing value of property—Sale proclamation ; see Appeal 

== (1908), O 21, R 46—Debt payable icin non- rēsident 

outside jurisdiction—Executing Court, power of, to execute decree outside 

jurisdiction ; see Debt, attachment of ... tes seo eee 











677. 


552 


552 
224 
50 


607 


228 


(1908), O 21, Rr, 46, 52—Annuity not due if garnishable 


—Anticipatory attachment of money expectant to reach the hands of public 


officer. 


A conveyance of all properties by a person in favour of his son for the payment 
of his debts provided that the purchaser would pay the vendor a monthly sum of 
Rs. 4,000, the first payment to be made on rst October, 190s, and the payment 
for every succeeding month, on the first day of the month following. The deed 
further provided thatthe vendor would not, by mortgage or otherwise, seek to charge 
or alienate the allowance payable to him; and that, on no account and under no 
circumstances, was the allowance to become payable to, or demandable by, any 


3 
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Civil Procedure Code—(Conid.) 

person other than the vendor or his duly constituted attorney.” There was also a 
provision, that, so far as was consistent with the then subsisting mortgage executed 
by the vendor himself, the allowance payable was to be a first charge upon a iapecineg 
share of the estate. 

A decree-holder of the vendor applied for recovery of the judgment-debt by 
attachment of the allowance of Rs. 4,000 from April, 1910, up to the date of realisa- 
tion, and also for rateable distribution of a sum of money, which had been alréady 
deposited in Court and represented a portion of the allowance due to the judgment- 
debtor from November 1909 to January, 1910. He further asked that the allowance 
for the months of February and March, 1910, which had already accrued due might 
be attached and made available for the satisfaction of their dues; - 

Held, that an annuity, not yet due, was not garnishablé under the provisions 
of the law and that. Rule 46 of Order 21 of the Code of Civil Procedure was of no 
assistance to the decree-holder. i 

The'term “debt” in O 21, R 46 Of the Code of Civil Procedure used in its legal 
sense of a debt either due or accruing due. ` 

Rule 52 of Order 21 of the Code of Civil Procedure applies ahi where the 
property to be attached is in the custody of a public officer. It does not allow 
of an anticipatory ‘attachment of money expectant to reach the hands of a 
public officer and is restricted only to money actually in his hands. meus 

Padmanund Singh v. Rama Prasad Malvi_... ai 127 

———————-— (1908), O 21, R 52, RET a EA 
attachment of money expectant to reach the hands of aed officer ; see 
Civil Procedure Code, O 21, Rr 46, 52 we sts ads 127 

: (1908), O 21, Rr 57, 58—Application for execution 

dismissed for default—Review—Private sale of property; see Execution 





—_—. 











proceedings vie eee e Zi " 476 
— ——— (1908), O 21, R 65— Enquiry, nature of; see yer . 
: tion sale, setting aside of ... sis se 541 
————— (1908), O 21, R 66—Fair and accurate specifica- ` 

tion.of material facts—Judicial determination—Order not aai value 

of property—Sale proclamation ; see Appeal oe €07 


———— (1908), O 21, R 66 Sub-R taf. Dae’ holder in- 
sisting insertion of smaller valuation—Acceptance by Court—Validity, if 
can be subsequently challenged by judgment-debtor ; see Auction sale, 


i 








setting aside of ... aes eas nee vee ves 541 
—— ——~ (1908), O 21, R 89—Order refusing to set aside ; 

sale; see Appeal see ae vee aoe we tage 224 
—_ —————— (1908), O 23, R 1—~Permission to withdraw a suit 





~ by one member of joint family on payment of costs—Costs not paid—Suit 
by all members of joint family, if barred—Costs, deposit of, how and when 
may be made—Costs, deposit of, after presentation of plaint ; see Withdrawal 








of suit, order of ... ous ase vse Be oa 105 
ee (1908) O: 40, R. AERE of Receiver— 

Court’s discretion; see Receiver aa aT 215 

-— (1908), O 40, R.. 3, scope of; see Receiver aoe 445 














(1908), O 41, Rr. 4, 11 and 21—Decree ex-parte against some 
of the defendants—Afirmance on appeal, non-constesting defendants being no party 
to it—Application to set aside ex-parte decree—Furisdiction of original Court to en- 
fertain such an application, when appeal has been disposed of by the appellate Court. . 


rs 


v 


VoL. XIV] INDEX OF CASES. 679 


Civil Procedure Code ~(Coutd,) 

The lower appellate Court passed a decree for possession of certain lands in favour of 
the plaintiff against defendant No. 1 who alone contested the suit, and an ex-parte decree 
against the remaining defendants Nos. 1 to 4. An appeal being preferred’ by defendant 
No. 1, in which the plaintiff alone was the respondent, the decree was affirmed under 
Order 41, Rule 11 of the Code of Civil Procedure. Defendant No. 2 thereupon applied 
to the lower appellate Court to set aside the ex-parte decree against him. 

` Held; that the lower appellate Court had the jurisdiction to entertain the 
application inasmuch as the present applicant was not a party to the appeal 
which affirmed the lower Court’s decree under Order 41, R. 11 of the Code of 

? Civil Procedure, and the decree being affirmed in his absence could not be said to 
be binding on him as he had no opportunity of shewing cause. Indu Meah 


v. Dar Baksha Bhuan e ae ar ise 42° 
——0.41.R P admission of—Restriction of ground—Grounds 
to be urged at final hearing ; see Civil Procedure Code, O. 41, R. 12 soe 146 


O.4r, R. Bai order—Grounds to be urged at final hearing— 
Ultra vires. 
It is. not competent to a Court of appeal under Rule 12 of Order 41 of the 
Code of Civil Procedure to restrict the ground or grounds upon which the appeal 
admitted under that Rule is to be heard finally. Srinibas Sarangi v. 








Ramchandra Bhanja Deo ... as z vee 146 

(1908), O. 43 R.1 cl (s)—Appeal—Court’s duty; see Decree, exe- : 

cution of wes tes as ia tee tee 489 
(1908) O. 47 R. 8—Discovery of new and important evidence—Proce- 

dure; see Review of judgment Sis Gks e one 103 
Civil suit—Unfounded, vexatious and malicious—When actionable; see Dam- 

ages, suit for `» vee oe aa wee vee 515 


Common Manager—Bengal Tenancy Act (VIII of 1885), Secs. 95 and 98—Right 
of common manager to defend a suit for possession——Whether co-owners ought to be 
brought on the record as defendants within time, 

The common manager appointed under the provisions of the Bengal 

Tenancy Act fully represents the co-owners for the purposes of defending a suit 

for declaration of title to and recovery of possession of immovable property 

brought against them, and it is immaterial whether the heirs of some of the 

co-owners were brought on the record too late for a suit against them. Chow- 





dhury Kirtibash Das v. Umesh Chandra Datta il 61 
——_. ———, right of, to defend a suit for possession—Co-owners, if 
necessary parties—Bengal Tenancy Act, secs 95, 98; see Common manager 61 


Compensation—Appellate Court—Criminal Procedure Code Secs. 250,423 (x) (d)— 
"Consequential or incidental order. 
An appellate Court cannot order compensation such as is: contemplated by section 
250 of the Code of Criminal Procedure. 
The phrase “ make any consequential or incidental order that may be just or 
proper” in section 423 (1) (d) of the Criminal Procedure Code, does not embrace 
any and every ancillary order which is capable of being described as “ conse- 
quential or incidental.” Wehi Singh v. Mangal Khandu ... hr Rte 437 
—right to—Loss—Delivery—T, td of goods—Railway COMPANIE ace 
ceptance, effect of. 
When goods have been sent for carriage by Railway, the mere fact that the 
consignee has accepted delivery and granted a clear receipt does not extinguish 
his right to compensation, if he proves that the goods were lost or in part 
damaged while in the custody of the Company, East Indian Railway 
‘Company v. Sispal Lal-; - ... a, ee sie 472 
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Compromise decree, refering a matter to arbitration—Pending suit—Power 
of SN pen eee of new arbitration; see Civil Procedure Code (1882) 





sec, 510 . ane tee eee cae 313 
Conditional limitation—Limited in time attached to vested interest, if 
valid; see Restraint on alienation eee a ves 303 
Conflict between periods of Jimitation— Which period to be taken;- 
see Ejectment swi ote 598 
Consent decree against one shebait—Another “Shebait, if can Siac : t 
see Decree, execution of s oe eee eee ane 337 
, nature of ; see Decree, execution of nie . 337 
‘Consequential or incidental order’—Criminal peim Code, secs. 


423 (1) (d), 250 ; see Compensation... si eee ves 437 
Contract, breach .of—Consideration, payment of part of—Promisee, if to 
refund—Deposit ; see Possession, suit for soe we  I59 
breach of Sale of goods—Knowledge of suimose tiaplied war- 
ranty of fitness—Basis of contract—Stipulation to passing of sleepers to be 








supplied by himself to be final, effect of; see Contract Act, sec 14 ae 326 
——__—-— not illegal—Enforcement, refusal of—Detrimental to a welfare ; 

see Specific performance... oes a ae 627 
————~——- onerous but not unconscionable—Absence of fraud or misrepřesenta: 

tion of; see Specific performance of contract, suit for ove oes 250 
— specific performance of—Judicial discretion, when not exercisable ; 

see Specific performance ~.. at T sN i 627 
——-——— to refer to arbitration—Legal representative of deceased party, if 

bound; see Arbitration wit ave ie isd ne 188 


Contract Act Sec r14—Contract, breach of—Sale of goods—Knowledge of purpose 
—Implied warranty of fitness—Basis of contract—Settler’s right and duty— 
Stipulation to ‘ passing’ of sleepers to be supplied by himself to be final, effect of. 
The appellants were large timber merchants, part of whose business was to manu- 

facture and supply teak sleepers. They undertook to supply teak sleepers. They 

undertook to supply to C “sleepers ’’ intended to be supplied for use by the Madras 

Railway Company, The appellants with full knowledge of the purpose for which C 

required these ‘ sleepers,’ impliedly warranted that they would be reasonably fit for that 

purpose. The respondent who had acquired C’s rights under the contract sued for 
damages for breach of contract, as most of the ‘ sleepers’ proving unfit for the purpose 
were rejected by the Railway Company. The appellants relied on a stipulation in the 

contract to the effect that the “ passing ” of the “sleepers ” by themselves would be final 
both as regards measurement and quality : 

Held, that the stipulation could not mean that the apellants were entitled to deliver 
under the contract any kind of sleeper they chose, but it must have contemplated that 
there was some standard with which the sleepers delivered should be compared, and that 
that standard must at the lowest have been the standard set up expressly or impliedly by 
the contract between the parties, and in this case that standard was the specification, or 
at least the requirement that sleepers were resonably fit, as sleepers of the dimensions 
described, for use by the Railway Company. 

That the right conferred upon the appellants amounted merely to the right 
to determine by and through the skilled and experienced persons whom they 
should necessarily employ for the purpose, acting honestly and impartially accor- 
ding to the best of their judgment whether goods supplied were in conformity 
with the requirements of the contract under which they were so supplied. 

Bombay Burmah Trading Corporation Ld. v. Aga 
Mahomed Khaleel Shirazee eas oes ss 326 
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l Contributory negligence, if and how far to be taken into account—Rash and 


negligent act—Evidence necessary ; see Indian Penal Code, sec 280 ee 656 
Co-owner—Exclusive dealing with joint property—Alienation—Adverse pos- 
session; see Possession, suit for ges ats oe wes 646 


Co-sharer Landlords—Suwit for entire rent—Separate realisation, previous, amicably 
and by suit—Consent of tenants—Lease, original terms of, if may be enforced— 
Decree, nature of. 

Co-sharer landlords, who by arrangement with the tenants used to collect their 
shares separately and had in previous years brought separate suits, are competent to 
sue jointly for the total amount of demands due to them relating to different periods 
under the terms of the original lease, which can be enforced by all the co-sharers together 
without the consent of the tenants. 

. Such a suit will be treated as one by the entire body of the landlords and 
the decree made in the suit will carry with it all the incidents attaching to such 


a suit. Bhola Nath Bose v. R. Belchambers ... x es 373 
Costs-—Application under sec 105 of the Bengal Tenancy Act; see Bengal 
Tenancy Act, secs 52, 105, 106 ooh sae 146 





deposit of, how and when may be made Pernissiön to withdraw a suit 
on payment of costs—Civil Procedure Code (1908) O 23 R I; See With- 


drawal of suit, order of wee or . ee 105 
——— where to be paid—Withdrawal of sato on payment of costs ; see Damages, 

suit for oe we tee re oe ees 515 
Counsel, if liable for words written or spoken in the course of any proceeding ; 

see Defamation, suit for damages for... oe eee tee 3I 


Course of business—Evidence Act, sec 32, cl (2)—Statement made in deed 
of conveyance or mortgage; see Evidence Act, secs 11, 13, 32, cls (2) 





and (3) ee ate sis uae wie ast 467 
Court if can appoint guardian without application ; see Guardian, appointment 

of i. $i en a oe 226 
——-- if can entertain objection as to üäréssonablënsss of award; see Arbitra- 

tion ... see e e u one 188 
Court’s duty; see Resjudicata ... ans s 220 
~ inherent power to amend decree, aide exercised; see Decree, amendment 

of u eos eae se eee see one 481 


Court’s power—Statement of party containing defamatory matters or words 
—Privilege, abuse of—Procedure; See Defamation, suit for damages 





for... ase oe es wae ‘ae Res 31 
— to appoint new arbitrator—Arbitrator refusing to accept 
nomination-—Refusal to act; See Civil Procedure Code (1882), Sec stow. 313 


Court-fees Act Sec. 7—Plaintif’s valuation, if conclusive—Suit to restrain 
collection of rent—Relief, value of. 

+ The plaintiff in a declaratory suit with consequential relief is not at liberty 
under section 7 of the Court-fees Act to fix arbitrarily the value of the relief claimed 
by him. 

Where the plaintiff sues for a declaration of his title and for an injunction to 

restrain the defendant, who was declared by the Settlement Officer to be entitled 

to collect rents from the cultivating raiyats, from so realising rent, the 

value of the relief sought is the value of the disputed property. Krishna Das 
Laha v. Hari Charan Banerjee a 47 

Sec. 7 cls V and X—Suit for specific perfdimänte, o£ 
contract of sale and for delivery of possession ; See possession, suit for * .., 189 
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Covenant against alienation—No right of re-entry reserved—Validity ; 

See Permanent lease aes ae ats ae i 614 
= restraining lessee from transferring, if valid—Restrictions 
on creditors ‘of lessee, if vg ne covenant for; See Alienation, res- 


trainton ... re aoe se i ; eee 585 
Criminal Procedure Code, Sec. 107—Magistrate, competency of— 
Person not in possession ; See Criminal Procedure Code, Secs. 107,145 -= , 429 








anami Sec. 107—Proceeding under—Magistrate, 
if can act afterwards under Sec. 145, Cr. P.C.; See Criminal Procedure Code, 

Secs. 107, 145... a ek ooh we ies 429 

Secs. 107, 145—Dispute concerning land likely to causé a 
breach of peace—Magistrate’s jurisdiction under section 107—Magistrate, when can 
act under section 145, after proceedings taken under section 107—Magistrate 

competency of, to act under section 107. 

The fact that there is a dispute concerning land likely to cause a breach of the peace 
does not deprive a Magistrate of jurisdiction under section 107 of the Code of Criminal 
Procedure, when he is informed that any person is likely to commit a breach’ of 
the peace or disturb the public tranquility, or to do any wrongful act that may 
probably occasion a breach of the peace or disturb the public tranquility. ` 

Whether after proceeding under section 107 of the Code of Criminal Procedure it 
will be proper for a Magistrate to act under section 145 of the said Code depends on the 
circumstances of each case. 

The competence of the Magistrate to proceed under section 107 of the 
Code of Criminal Procedure against persons not in possession, depends upon 
whether as against those persons the conditions specified in the section have 








Rest established. Emperor v Abbas as re _ 429 
secs 250, 423 (1) (d)}—'Conšequential o or incidental 
order’; See Compensation... oo oes wah E A 437 


See 476— Prosecution, order for—Civil Proce- 
dure Code (r908), O. 16, R.7—Document, production af, by person present: 
in Court—Production of document, offer of, next day—Evidence Act (1872), Secs 
130, 131—Person, if compellable to produce document. 

Where a person, who is nota party to a cause, being present in Court was called 
upon to produce a document which was his own title-deed and alleged to have been in 
his possession then but offered to produce the same the next day and the Court being of. 
opinion that the person wanted to keep the document out of the reach of the Court, at 
once drew up proceedings under section 476 of the Code of Criminal Procedure: 

Held, the proceedings under section 476 of the Criminal Procedure Code, could 
not, upon these facts, be justified. 

` Before any proceedings could be taken, it would be necessary to determine 

whether the documentin question was one which he could be compelled to produce 

and if the requirements of sections 130 and 131 of the Indian Evidence Act were 

fulfilled. Bhagabat Prasad Singh v. King-Emperor ... a 120 


Sec. 476—Prosecution, order for—Sanction, 











application for, to prosecute a witness in a suit pending appeal—Refusal of sanction 

—Renewal of application after decision of appeal before successor of officer who tried 

the original case—Investigation, independent, by successor, if necessary, before grant- 

ing sanction—Offence committed outside the Court, if requires such investigation— 

Notice, if necessary, for prosecution, : 

In view of the decision in the Full Bench case of Shaikh Bahadur v. Eradatullah 
the cases of Krishna Gobinda Dutt v. Emperor Begu Singh v. Emperor and f 
Kartik Ram Bhakat v. Emperor can not be treated as binding authority for the proposition 


"=~ 
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Criminal Procedure Code—(Conid.) 
that it is not competent to the successor in office of an officer who tried the original 
case in which a decument produced by a witness was held to be a forgery, under any cir- 
cumstances, to make an order without an independent investigation. 

If an offence has, however, been committed not in Court but outside the Court, as in 
the case of an obstruction to execution of a judicial process, an investigation may 


* be necessary to enable the court to ascertain the facts justifying an order under section 


476 of the Criminal Procedure Code. 

A preliminary inquiry is not, in view of the language of section 476 of the Criminal 
Procedure Code, obligatory on the Court, and in strict law, for proceedings under the sec- 
tion, neither a notice to shew cause why rty should not be sent for trial, nor a prelimi- 
nary inquiry is indispensable. 

It is to be seen in each individual case, whether in the interests of justice, a prelimi- 
nary investigation is*necessary ; whether the person against whom an order under section 
476 has been made without preliminary investigation has been prejudiced by reason of the 
omission to make such investigation is a matter which may be considered by the High 
Court when the propriety of the order is called in question, 


The power to direct prosecution is conferred on the Court and not on the indi- 
vidual officer who fills the judicial office at a particular time. DogA Narain 


Bera v. Bipin Behary Mitra sa ; i 123 
Damages, in trespass, suit for—Attachment under erroneous tma ; See 
Damages, suit for ses vee wee ose ies 515 


— —suit for—Landlord and tenant—Agreement to pay superior landlord out of 
rent—Contract, breach of—Remedy, alternative—Civil Procedure Code (1882), 


Sec, 43—Causes of action arising out of one transaction—Deed, construction of, 





Where the tenant has failed to pay the sum which he had undertaken to pay to the 
landlord of the lessor, if upon the terms of the contract such sum may be.rightly treated as 
rent, it is open to the Jandlord either to recover it as rent or to institute a suit for damages 
or breach of contract, 


The plaintiffs were landlords, who granted a lease to the defendant. The aggregate 
rent for the lease was fixed at Rs. 970 and odd annas, out of which the tenant undertook 
to pay to the superior landlord of his lessors Rs. 470 and odd annas and the balance 
Rs. 500 direct to the lessors. Throughout the lease the aggregate rent was described as 
Rs. Q70 and odd annas. The lessee expressly undertook to obtain receipts for the sum 
and make them over to his lessors and then to get receipts from the latter. The defen- 
dant. defaulted to pay to the superior landlord the amount due in respect of the last 
instalment of the Bengali year 1307 and for the whole of the years 1308 and 1309 (corres- 
ponding to 1go1 to 1904 A. D.), with the consequence that the superior landlord got a 
decree against the plaintiffs. The plaintiffs paid to the superior landlord the decretal 
amount in March 1908. The plaintiffs then brought a suit on the 15th April, 1906, 
claiming: to recover from the defendant rent for the year 13¢9 at the rate of Rs. 500 
per annum, as also rent for the three succeeding years at the rate of Rs. 970. The 
plaintiffs then brought a suit for damages, claiming the amount paid by them less the sum 
realised in execution of their rent decree, „With interest. 


Held, that although the entire sum sf Rs. 970 was rent within the meaning of the 
Bengal'Tenancy Act, it was not obligatory upon the plaintiffs to sue to recover Rs. 470 
and odd: annas which the defendant undertcok to pay to theìr superior landlord, but that 
they had an alternative remedy by way of a suit for breach of covenant in the contract 
that the suit as framed was properly constituted, that it was not open to the objection of 
imitation or the objection that it was barred under section 43 of the Civil Procedure Code 
of 1882. 
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Damages—(Conrd.) 

The mere fact that the landlords adopted one of those courses in the previous 
litigation did not debar them from following a different and alternative course in 
a subsequent litigation. Banku Behary Sikdar v. Gopal Chunder 

Neogy aoe aes, iri a 589 
, suit for—Legal process, execution of—Unintentional interference with person 
or property— Attachment of land—Nominal damages—Withdrawal of suit on pay- 
ment of costs—Costs, where to be paid. 





It is an actionable wrong, to issue execution maliciously and without reasonable and 
probable cause against the property of a judgment-debtor ; for example, to seize his goods 
under a writ of fieri facias after the judgment-debt has been paid. 

The institution of an ordinary civil action, however unfounded, vexatious and malici. 
ous it may be, is not a good cause of action, unless there has been arrest of person er 
seizure of property. 

The plaintiff, if entitled to damages, can succeed, not on the ground of malicious 
abuse of legal process, but on the ground that the defendant has committed an act of 
trespass, 

Mistake, however honest or inevitable, is no defence for him who intentionally inter- 
feres with the person or property of another. 


Where the defendant obtained an attachment of the property of the plaintiff under an 
erroneous impression that he had a decree capable of execution, he is liable to be sued by 
the plaintiff for damages in trespass. 


If a litigant executes any form of legal process which is invalid for want of jurisdiction 
he commits an act in the nature of trespass to person or property; he is liable therefor in 
an action of trespass; it is not necessary to prove any malice or want of reasonable or 
probable cause. 

A litigant who effects an arrest or seizes property, must justify the trespass by 
pleading a valid execution of legal process, and any irregularity or error which has the 
effect of making the process totally in valid, will deprive him of all justification, 

No action lies against any person for issuing execution or otherwise acting in pursu. 
ance of a valid judgment or order of a Court of justice, even hough it is erroneous and 
even though it is afterwards reversed or set aside for error. 

Whether there is reasonable and probable cause is a mixed question of fact and law, 

Where land is attached, the standing crop also is prima facie attached. . 

As soon as the attachment was effected, the plaintiff might and ought to have intima- 
ted to the Court that if the decree-holder intended to attach, not merely the land, but also 
the crop, steps had to be taken for the protection of the perishable property. If he had 
not aaked for the direction of the Court and did nol make any the slightest effort for the 
protection of the property, the loss resulting to him was not the inevitable consequence of 
the attachment effected by the defendant. 

Nominal damages are not necessarily small damages. They are allowed in recogni- 
tion of the fact that there is an infraction of a legal right, which, though it gives the 
plaintiff no right to any real damages at all, yet gives hima right to the verdict or 
Judgment. x 

Where the order of the appellate Court was that unless the plaintiff paid 
to the defendant the costs of the litigation within a certain time after the arrival 
of the record in the subordinate Court, the appeal would stand dismissed with 
costs, payment into Court to the credit of the defendant would be sufficient 
compliance with the direction of the appellate Court. Bishun Singh v. 

A.W. N. Wyatt mage e a ve m 515 
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Dattaka Chandrika, Sec. v, Paras 24, 25, 29; See Adopted son, share of, on 
partition fee on ss st PA soe 183 

Debt, attachment of—Civil Procedure Code (1908), O, 2r R. 46—Debt payable by non- 
resident outside jurisdiction—Executing Court, power of, to execute decree outside 
jurisdiction—Precept, object of. 

It is not competent to a Court, in execution of a decree for money to attach at the 
instance of the decree-holder, a debt payable to the judgment-debtor by a non-residen 
outside the jurisdiction. 

One of the exceptions recognised to the general rule that no Court can execute x 
decree, in which the subject-matter of the suit or of the application for execution is proe 
perty situate entirely outside the local limits of its jurisdiction, is in cases of decrees for 
sale of mortgaged properties ; others have been recognised by the new Civil Procedure 
Code in cases of attachment of salaries of public officers under Order 21 Rule 48 and of 
sale of an entire estate, situated within the local limits of the jurisdiction of more Courts. 
than one, under Rule 3 of Order 21. 

Obiter: The object of a precept'is to enable a decree-holder to obtain an 
interim attachment, where there is ground to apprehend that he may otherwise be 
deprived of the fruits of his decree. Begg Dunlop & Co. v. Jagannath 





Marwari... se f ; m 228 
Debt, meaning of—Civil Procedure Code, O 21 R 46; See Civil Procedure Code, 
O 21, Rr, 46, 52 es ia as aa es 127 
—=—— payable to the judgment-debtor by a non-resident, outside jurisdiction, 
attachment of; See Debt, attachment of ... Sen civ tee 228 
t Decided ’—Provincial Small Cause Courts Act, sec. 25—Final adjudication on 
merits ; See Provincial Small Cause Courts Act, secs, 23, 25 se oes 118 
—Return of plaint for presentation in proper Court; See Provincial 
Small Cause Courts Act, secs. 23,25 ... ite ste aise 118 
Decision settling rent—Present rent, maintaining—-Bengal Tenancy Act, 
sec 109A, sub-sec (3); see Second’appeal ae eee eo 110 


Declaratory decree, if can be made—Changing character of suit—Suit for 
recovery of possession—Re-formation iw sit#—Refusal to take settlement— 
Temporary settlement by Government—KXhas possession by Government 





after expiry of settlement; see Accretion evo ats a 98 
Declaratory suit with consequential relief—Relief how to be valued; see` 
Court-fees Act, sec 7 Ers Si ST ai Fr see 47 
Decree against alleged shebait—Execution against successor—Successor, if 
can show that the judgment-debtor was not shebait ; see Decree, execution of 337 
against mother, effect of—Decree, if binding against son; see Represen- _— 
tation - sso iss A ins aa a 180 


amendment of—Successive applications—Clerical or arithmetical mlstake—Civil 

Procedure Code (1908), Sec. Il‘ Suit’—Amendment, needless—Court’s power to 

amend. 

Successive applications for amendment of a decree are not barred by section 11 of 
the Code of Civil Procedure, 1908. If an application for amendment has been heard . and 
disposed of on the merits, a subsequent application of the same scope and character may. 
bè barred upon general principles of law. 

The ‘power to amend a decree so as to correct a clerical or arithmetical mistake 
therein or an error arising from a accidental slip or omission is inherent in every Court 
and may be exercised at any time the error is discovered, although the Court will not 
exercise such power unless the error is of the description mentioned in section 206 of the 
Cade of Civil Procedure of 1882 and although the Court may-deem it inexpedient -or jn: 


4 
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équitable to exercise its powers when third parties have acquired rights under the errone- 
ous decree without acknowledge of the circumstances which would tend to show that the 
decree was erroneous. 

Semble. The principle that the Court will not amend a decree to the prejudice of 
third persons who have acquired interests for value, has no application to case of assign- 
ment of decrees, i 

All persons who are not parties to the action, and who have acquired inter- 
ests based on the existing state of the record, acting in good faith and being per- 
chasers for valuable consideration, without notice, actual or implied, of the 
existence of matters, evidence of which has been supplied by amendment, 
are not prejudiced thereby, unless they have been accorded a hearing and the 
Court has determined that they have no such equities as entitle them to be ex- 





onerated from the effect of amendment. Langat Singh v. Janki Kor. 481 
binding endowed property—Shebait, if can object—Appeal, if com- 
petent—Civil Procedure Code (1908), sec 47 ; see Decree, execution of ... 337, 





effect of—Suit for divorce by husband—Wife’s denial of allegations 
. _ of misconduct, but submission to judgment ; see Civil Procedure Code (1882), 
Secs 42, 43 ves uat es PR sae ve 15 


execution ef—Civil Procedure Code (1908), secs 47, 51, O 40 R interlocutory 
orderi in execution proceedings—Receiver—Appoint ment, efective—Court’s duty when 

_ appeal ‘preferred under clause(s) of Rule 1 of O 43. 

` The expression “an order relating to execution of a decree” is comprehensive, 
enough to include an order relating to the stay of execution thereof. 

An interlocutory order which does not conclusively determine the rights of the parties 
in controversy in the execution proceedings is not a decree within the meaning of sec-` 
tion’ 47 read with section 2 of the-Code of Civil Procedure. 

On the plaintiff applying to execute the decree the Court ordered that he might be’ 
allowed to do’so if he fulfilled certain conditions at different stages Of the proceedings. 
The Court determined various questions as the character of the conditions to be imposed- 
and called upon the decree-holder to comply with them. Before the time for compliance 
was over the judgment-debtor appealed. 
~- Held, that the orders were interlocutory and were not orders determining a question 
relating to execution within the meaning of section 47. š 





Section 51 of the Code of Civil Procedure is to be read with Rule 11 of Order 21 
and Rule tof Order 40. When a Court appoints a Receiver for purposes of execution of, 
a decree, the order is one under Rule 1 of Order 49 read with section 51. 

If a Receiver is appointed without any direction given as to security, the order takes 
effect at once, and he is validly in possession though no security has been given. If the 
appointment is conditiénal upon the furnishing of security the giving of security is a con- 
dition precedent, and there is no effective appointment till security has been given. 


Upon an appeal preferred under clause (s) of Rule 1 of Order 43, the Court is bound 
to consider not only whether a Receiver should, have been appointed but also, whether 
a suitable person has been selected. 

No appeal lies till a final order for .the appointment of a Receiver has - 
been made. Srinivas Prosad Singh v. Kesho Prosad Singh favs 489- 
pm execution of—Claim successful—Subsequent application, when treated as continua- 

tion of previous one—Application dismissed, attachment subsisting. è 

Where execution of the decree had been arrested at the instance of a- claiinant who 
was subsequently successful, a subsequent application for execution is not one in con- 
tinuation of the previous application. < la 3 Fate fala eae oe A Ee ee : 
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The second application may be treated as one, not to initiate a new proceeding, but 
to revive a previous proceeding, when the latter has been arrested by reason of circum- 
stances over which the decree-holder had no control. ~ 

Itis not open to the decree-holder to apply for execution any length of 
time afterwards and to invite the Court to hold that the subsequent application 
was one made in continuation of the previous application, as his application for 
execution was dismissed and attachment kept in force. Keder Nath Sir- 
car v. Prodyat Coomar Tagore ae ae on 6r 
, execution of—Consent decree—Decree binding endowed property—Fudgment - 

debtor, no interest in property—Shebait, if can object to execution—' Representative ’ 

—Civil Procedure Code (1908) Sec, 47—Appeal—Trustees, powers of. A 

e When a decree is obtained against the properties of an endowment, the decree is not 
against the idol, but against the shebait in his character as representatative of the idol, 

Where the plaintiff las obtained a consent decree against S,. on the assumption that 
he was, at the time the decree.was made, the shebait and seeks to execute the decree 
against the properties of the endowment in the hands of another shebait, it is open to the 
latter to urge the objection that the decree cannot be executed against the properties in 
his hands unless it is established that he is the representative of the original judgment- 
debtor. 5 

Held also, that as the decree-holders obtained the order in their favour as properly 
made in execution proceedings, they could not impugn the appeal as incompetent on the 
ground that the order could not have been made under section 47 of the Code of Civil 
Procedure., 

When a decree has been obtained against a person on the allegation that he is the 
shebait or High Priest of a temple and that decree is sought to be executed against the 
successor of the judgment-debtor, it is open to the person against whom the application 
for execution is made to shew that the decree was obtained against a person who was, 
either as a matter of fact or of law not the shebait or High Priest of the temple and that 
consequently it is not capable of execution against the properties of the endowment in his 
hands. The question falts within section 47 of the Code of Civil Procedure. 

When a suit has been instituted and a decree made for the execution of a trust, the 
powers of the trustees are thenceforth so far paralysed that the authority of the Court 
must sanction ,every subsequent proceeding ; consequently the trustee cannot commence 
or defend any action or suit, or interfere in any other legal proceeding, without first con - 
sulting the Court as to the propriety of his intended action. The position is different if 
a suit has merely been instituted, but a decree not yet made. 

Though a consent decree is just as binding upon a party to the proceeding as a 
decree after a contentious tria!, yet a consent order is a mere creature of agréement, 
and, if greater sanctity were attributed to it than to the original agreement itself, it 
would be to give the branch an existence independent of the tree. The consent order is 
only the order of the Court carrying out an agreement between the parties. 





The coesent decree sought to be executed, was under the circumstances of 

the case, in no way binding upon the properties of the endowment. Umesha- 
nanda Dut Jha v. Mohendra Prosad Jha as ove 337 
execution of—Decree passed without jurisdiction—Execution Court, if can 
entertain objection—Indian Evidence Act, Sec. 44—Mortgage decree payable by 
instalments, if requires to be made absolute—Transfer of Property Act, Secs. 88» 

89——-Waiver of advantage. 

“It is not open to the judgment-debtor to take exception to the exécution of the 
décree upon the allegation that the decree had not been passed by a Court of competent 





© 


jurisdiction, 
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The application of section 44 of the Indian Evidence Act is limited only to cases 
in which a decree is treated as relevant under sections 40, 41 and 42, which have no 
application to execution proceedings. 

The execution proceeding is a continuation of the suit. 

Section 89 of the Transfer of Property Act has no application to a case of a mort- 
gage decree payable by instalments, which is not a decree in terms of section 88. 

Although the Court may have inherent jurisdiction to make an order absolute even 
in cases of mortgage decrees payable by instalments, the judgment-debtor may waive 
his rights to ask for such an order. - ` 

There is nothing to prevent the parties toa litigation from waiving the advantages 
of a particular law or rule, if that law or rule is not based on public policy and is 
intended solely for the benefit or protection of an individual in his private capacity, 

The object of an order absolute is to afford to the mortgagor an opportunity 
to, show that the preliminary decree has been satisfied. Biswa Nath Prosad 











Mahata v. Bhagwan Pandey iá ids e 648 
——for accounts, nature of ; see Account, suit for «+ ve > 603 
for money—Civil Procedure Code (1882), sec. 232—Mörtgagë decree ; 
see Execution of decree vee oe wait, fee ia 639 
obtained by fraud—How set aside ; see ‘Account suit for .. 603 
Proper form—Appellate Court, power of ; see Appeal by one of the 
parties toe wee AE a one tee 134 
Decree-holder, when to apply for rateable distribution—Deposit of whole 
of the purchase-money ; see Rateable distribution ... nA ae 50 
‘í Decree for money against several persons,” meaning of—Civil 
Procedure Code (1882), sec. 232 ; see Execution of decree biso se 639 


Defamation, suit for damages for—Written statement of a defendant, defamatory 
language used in—" Idiot,” “ incompetent,” “ perfectly worthless,” if defamatory 
per se—Privilege, absolute and qualified—English and Indian law of libel— Words 
used in self-defence in, answer toan attack, if privileged—Party, statement of, in 
a judicial proceeding, if privileged judicial proceeding. 

The words “ idiot,” “incompetent,” and “ perfectly worthless,” when said in 
reference to the ability of a person to manage an estate, are not in themselves defama- 
tory, except in so far as they'cast reflections on the capacity of the person’ to do a thing 
in respect of which, the parties to the suit have no right to comment, being outside the 
scope and object of the suit, 

Under the well-known and long-established rules of law in England, neither party, 
witness, counsel, jury nor judge can be put to answer civilly or criminally for words 
spoken in office ; and no action of libel or slander lies whether against judges, counsel, 
witnesses or artis for words written or spoken in the course of any proceeding before 
any Court recognised by law and though the, words written or spoken, were written or 
spoken maliciously, without any justification or excuse or from personal ill-will and 
anger against the person defamed. 

` The Court has the power, and ought to have the will, to check any abuse of 
` privilege by those who appear beforeit. A Court ought neither to read out in open 

‘Court any statement containing defamatory matter or words, nor give a copy of the same 

to any one of the parties but ought to return it to the person pointing out that it must 

‘be couched in language which is not defamatory of ‘any one and kept within the limits 

of the matter to which he has to answer. it 

In the Indian law, there is no absolute privilege in a defendant making a defamatory 
statement in his written statement, nor would it be an occasion of qualified privilege 
under the well-known English rule that whenever the defendant has an interest in the. 
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Defamation—(Contd.). ` 
-subject matter of the communication andthe person to whom the communication is 
made has some duty to perform in the matter, the occasion is privileged. 

The English rule is no longer of any effectin India, as the Indian Penal Code has 
expressly made all defamatory statements the subject of criminal prosecution unless they 
fall within the exceptions to section 4cg of the Penal Code. 

Quacre—Whether a provision ina penal statute should be allowed to 
override those well-known principles of the common law which are applicable to 
civil cases in India where there is no statutory provision to the contrary. H. P. 


Sandyal v. Bhaba Sundari Debi ee wes ie 31 
Defendant keeping plaintiff out of pee suit for; see 
Receiver tee m 215 


Delivery, accepiante of, effect eRe Tost i in pat or damaged while in 
custody of company—Railway Company—Carrier—Bailee; see Compensa- 
tion, right to oes vee 472 
Deposit of rent, refusal to biceehf=Heupal Tenancy ve (VIII of 7885), Sec. 6r, cl. (b) 
—Notice, non-issue of—Notice, filing of—Order to file notice, communication of, 


to the pleader—Withdrawal of money deposited, application for, by landlord—Suit ` 


to recover rent—Reconsideration of order, application for—Refusal—General Rules 

and Circular Orders of High Court, Rule 10, Sub-rule (1). 

There is no law which entitles a Court to call upon a tenant to file along with his 
application for deposit of rent a copy of the notice to be served upon the landlord. 

Rule 10, Sub-rule (1), of the General Rules and Circular Orders issued by the 
High Court (Vol. I, page 5) provides that parties in civil cases shall file with their 
applications for the issue of process, printed forms of the same duly filled up in accord- 
ance with the rules of the High Court regarding the issue of process, the date of 
appearance and the date of the process will be left blank. This rule has no application 
to the case of a deposit of rent made by a tenant. 

In the circumstances of the case, the High Court directed the granting 
of a receipt to the tenant under the provisions of sections 61 and 62 cf the 
Bengal Tenaney Act. Tara Charan Maity v. Paresh Chandra 





Mookerjee oes eee ni sa 116 
Description of property, nature of ~Reasonable certainty— Extrinsic evidence- 
Written agreement; see Specific performance oe one a 627 
of tenancy as jote, effect of ; see Tenancy see tee 38 
Discovery of new and important evidence—Proceduré=Civil Procedure 
Code (1908) 0. 47 R. 8; see Review of julgment ... i si 103 
Discretion—Improper exercise—Trial—Erroneous assumption—Power of 
adjournment ; see Extradition Act, sec. 3 sub-sec, (8), 4 aes 375 
Dismissal for Selene Attachment severe ava sale of property; see 
Execution proceedings oes see on os 476 


Dispute concerning land likely to cause a breach of peace—Magistrate, if can 
act under section 107; see Criminal Procedure Code, secs, 107, 145 “as 429 
Divorce, suit for, by husband—Claim for partition, if necessary; see Civil 
Procedure Code (1882) Sec. 42, 43 as ade si aia 15 





—, suit for, by husband—Wife’s denial of allegations of misconduct, 
but submission to judgment—Decree, effect of—Subsequent suit for partition 
of joint property, maintainability ; see Civil Procedure, Code (1882), secs, 
42, 43 ‘Mae ase aes a ose wee, 15 
Document, production of, order for—Person not a party to a cause but 
present in court—Indian Evidence Act, secs. 130, 131—Person, if compell- 
able—Prosecution, order for ; see Criminal Procedure Code, Sec. 476 on 120 
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“ Dwelling *”—Jurisdiction—Cause of action ee Ba within ; see 


‘High Court eee oe “ ns 64 
Easement—Profit a prendreLimtation Act a877), Sec. 26; see Fishery 

` right ei we) 572 

Statutory right—Proof necessary ; see F ‘shes right ... ra 572 


Ej ectment—Landlord and tenant—Tenancy, origin of, unknoan—Burdet. of proof— 
Tenant not an occupancy raiyat—Limitation Act (1877,) Sch. II Art. rg2— 
Presumption—Bengal Tenancy Act, Secs. 5 (5), 20 (7) and Sch, III, Art 3—Conflict 
between periods of limitation—Limitation law, policy of. 

The provision in cl. (7) of section 20 of the Bengal Tenancy Act is not applicable 
to a suit for ejectment and tc a case where itis neither proved nor admitted that the 
tenants hold as raiyats. 

The presumption created by the Legislature in cl. (5) of section 5 is purely uni- 
lateral, and its scope and applicability cannot be extended beyond its legitimate limits. 

Where the origin of the tenancy is unknown and nothing is known about the 
purposes for which the tenancy was created, the onus ison the landlord to prove the 
‘special circumstances which would abridge the ordinary period of limitation applicable 
to asuit for possession. 

If there is a conflict between two periods of limitation one of which, the longer, is 
applicable to all circumstances, and the other, the shorter, to special circumstances only, 
the longer term given by the statute to bring the suit, ought to be applied, unless there 
is clear proof of the special circumstances which would make the shorter term 
applicable. 

Obiter. \fit is established that the plaintiffs are occupancy raiyats, the meré 
circumstance that in their plaint, they claimed the disputed land not as occupancy 
taiyats but as tenure- holders, will not exclude the operation of Article 3 of Schedule 3 
of the Bengal Tenancy Act, because parties cannot be allowed to evade the just 
application of statutory provisions by allegations untrue in fact. 

Statutes of limitation have for their object the prevention of the rearing 
up of claims at great distances of time when evidences are lost, and in all 
well-regulated countries, the quieting of possession is held an important point 
of policy. Tara Nath Chakrabarti v. Iswar Chandra Das 

‘Sarkar ee cee 598 

, suit Re Boundary Description of statement by third party a as 

to situation of defendant's land—Evidence Act, Sec. 11—Relevancy; s 














Evidence Act, secs. 11, 13, 32, cls. (2) and (3) os on a 467 
—, Complete exclusion from right of fishery—Isolated acts 
of trespass ; see Fishery right . as iis 572 


. Military or Cantonment tenure—Private ownership of land in 
Cantonment—Compensation—Presumption of ownership in fee R to the 
possession of land. : 

In a suit for ejectment against the appellants from certain premises within the 
limits of the Poona Cantonment on the ground that the land belonged to the- res- 
pondent and was only held by the appellants on military or cantonment tenure, which 
entitled the respondent to resume it at their pleasure subject to compensation for build- 
ings which tenants might have erected thereon, the appellants claimed the land as their 
private property and contended that they were entitled to compensation on a basis of 
private ownership and not as mere licensees. The title. of the appellants began with 
a.document dated the 27th August 1864 whereby a Purser of the Indian Navy certi- 
Red that for the consideration therein mentioned he ‘handed ovér’ to the appellant's 
predecessor in title ‘all claim he had to the house, outhouses and premises generally’ 
in question. That document was endorsed as ‘sanctioned’ by the Brigadier-General 
‘commanding. The appellants asserted that the predecessors in-title of that Purser 
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were ih fact owners of the land at the time the Cantonment was established, and that 
nothing had «ince happened to vest the title in the respondent. The appellants 
further contended that they were in actual possession of the land, and that the onus 
was on the respondent of rebutting the presumption of ownership in fee attaching to 
the possession of land whether in a Cantonment or elsewhere : 

Held, that the wording of the said document was more consistent with the con- 
tention of the respondent that the interest of the tenant was that of a licensee of the 
land with a right to the buildings than with the private ownership in fee alleged by the 
appellants. ` 

Held; also, that from the commencement of the formation of the Poona Canton- 
ment in 1817 the military authorities were conscious of the inconvenience and risk of 
having absolute owners of land within the Cantonment, and of the necessity of propi- 
tifting them by proper settlement and compensation, and even if the appellants 
established that their house was built at or before the time the cantonment boundaries 
were fixed in 1827, there was still, under the circumstances of the case, a strong pro- 
bability that they were duly compensated along with other proprietors for the change 
in their position as owners to that of licensees ; and that such a probability was rendered 
stronger as the numerous succeeding Bombay Regulations relating to cantonments 
made it clear that, though permission to occupy ground was frequently given 
especially for the building of officers’ houses or bungalows, such permission carried 
with it no sort of proprietary right, and the buildings were liable to expropriatation at 
a price to be fixed by the authorities, and that the permission of commanding officer 
was necessary even for the sale or letting of the house ; : ` 

Held further, that mere possession or occupation of the bungalow on the site in 
question did not afford any presumption whatever that the appellants or their prede- 
cessors in title were owners in fee. g 

Held, lastly, that the appellants’ predecessors in title did not regard the 
property as differing in its tenure and terms from other property in the canton- 
ment ; that the appellants were mere licensees ; and that the land in question 
had been lawfully resumed by the Government. Kaikhusru Aderji Ghas- ; 

walav. The Secretary of State for India in Council ... 268 

—, suit for—Non-transferable occupancy right, sale of —Co-sharer land- 
lord—Sale how avoided—Civil Procedure Code, (1882), Sec. 244—Application to 
treat the suit as one under section 244. ie 

It is settled since 1874 that a non-transferable occupancy holding cannot be sold 
at the instance of a landlord who had obtained a decree “for rent for-his share only. 
Such a sale is voidable and may be annulled if proceedings are taken in that behalf 
under section 244 of the Code of Civil Procedure. l 

Proceedings for'reversal of the sale have to be taken before the confirmation, if 
the judgment-debtor is aware that the sale had taken place ;. and objection must.-be 
taken before the sale itself if the judgment-debtor is aware of the attachment and the 
issue of the sale proclamation. .If the judgment-debtor is not aware of the sale before 
it has been confirmed, he may apply under section 244 of the Code of Civil Procedure 
as soon as he is apprised of the sale, and may, if proper case is made out, avail himself 
of the benefit of section 18 of the Limitation Act. 

Application to treat the suit as a proceeding under section 244 refused. 

Khoda Bux 2. Sadu Paramanick «.. “és ots 620 
Rent and damages—Tenancy, expiration of —Holding over, tenant—Notice 
to quit, service of—Occupation, continuance of tenant in—Tenant or trespasser— 
Occupancy raiyat, staius of—Bengal Tenancy Act, Secs. 21, 44, 45) 178, 782— 
Homestead land—Interest on arrears of rent—Interest provided in lease, if and 


phen recoverable. : a Aa : - 





692 THE CALCUTTA LAW JOURNAL. ` [VoL XIV. 


Ejectment—(Conid.) 

The provisions of the Bengal Tenancy Act are applicable iò the homestead of a 
‘person who is a raiyat, although he is not a raiyat of the village in which the homestead 
land is situated, and is not a raiyat of the same landlord as the landlord of the home- 
Stead land. 

The incidents of tenancy in homestead land held by a raiyat otherwise than as 
part of his holding as a raiyat, are, in the absence of any local custom or usage, regu- 
lated by the provisions of the Bengal Tenancy Act applicable to land held by a raiyat, 
‘and the provisions of section 21 of the Act are prima facie applicable. 

A defendant who is found to be a raiyat is, if not an occupancy raiyat in respect 
of the land from which he is sought to be evicted, at least a non-occupancy raiyat,: and 
before he is ejected, the requirements of section 45 of the Bengal Tenancy Act must be 
fulfilled, and where no notice to quit was served on the raiyat within six months before 
the expiration of the term, nor was the suit instituted within six months after the 
expiration of the term, section 45 is a bar to the claim for eviction of the raiyat. 

Under section 178, sub-section (3), clause (g) of the Bengal Tenancy Act, 
nothing in any contract made between a landlord and a tenant after the passing 
of the Act, can affect the provisions of section 67 relating to interest payable on 
arrears of rent, and the plaintiff landlord is not entitled to claim interest at a rate 
higher than 12 per cent per annum even when the lease provided for interest at” 

















the rate of 75 per cent per annum. Harihar Chatterjee v. Dinu Bera >- 170 

——, Suit for—Tenant denying plaintiff's title ; see Burden of proof .. 175 
Title proved—Defendant, when ‘can retain possession; see Bur. 

den of proof oe oes tee wee “ wee 175 
Under-raiyat—Bemiadi potta—Notice ; see Bengal Tenincy Act, 

sec 49 (b) oo we Se jee ne 407 

Encumbrance—Adverse possession, sce Bengal Tenancy Act, secs 159, 161 136 

—, how annulled ; see Bengal Tenancy Act, secs 159, 161 eee 136 


Endowment, deed of, construsțion of 
A deed Of endowment, such as a wakfnamah, -must be construed strictly, 
inasmuch as it defeats the ‘ordinary course of succession. Nawab Mosarat 





_ Hossain Khan v. Behary Lal cae 175 
ı properties of, decree Soe ee against ‘Shebait ; See 
‘Decree, execution of es 337 
English rule of ibe Applicability tay “India; see Defamation, suit far 
damages for 31 
English Extradition Act, sec 15— Applicability to india see Extra- 
“dition Act, secs (3), Sub-sec (8), 4 sus ste “375 





, sec 15—Copy of bill, admissibility—Accused, when can 
ask for production of the original bill ; see Extradition Act, secs 3, Sub-sec (8), 4. 375 
Equity of redemption, purchasér of—Interest, claim of, on foot of 
mortgages discharged—Performance of one’sown PAREO or covenant ; 








_ see Subrogation s 500 
Estoppel, if confined to judgment—Findings, nesessaty; see Resjudicata s 220 
- Settlement with talukdar as estate, effect of ; see Rent, suit for w 310 
Evidence, extraneous, admissibility—Indian Evidence Act, sec 93-—Intrest— 
Ambiguity as to time ; see Hand note, suit on see tae wae 97 
— A production of—Magistrate to give opportunity—Extradition Act, 
sec 3 Sub-see (3)—Effect ; see Extradition Act, secs 3, Sub-sec (8), 4 ss 375 
Evidence Act, if exhaustive ; see Extradition Act, secs 3, Sub-sec (8), 4... 375 


„sec 11—Statement by third party as to situation of defendant’s 
land, if teletant Ejectment; suit for; see Evidence Act, secs IT, 13, 32 cls 
(2) and (3) see ote ER eas we an 467 
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Evidence Act—(Contd.) 2 . 
—_— —, Secs II, 13, 32, cls. 2 and 3—Statement by third party—Admissibility. 
Where the suit was for ejectment, the fact that the proprietor of a neighbouring 
piece of land in describing the boundaries of his parcel stated that the land of the prede- 
cessor of the defendant was situated on that boundary is not relevant under section 15 
of the Indian Evidence Act. 
Section 13 of the Indian Evidence Act is of no avail where the transactions were in 
„respect of lands other than the disputed land, as there was not any transaction or parti- 
cular instance by or in which the right in dispute was claimed, recognised, asserted or 
denied. ' 
A statement made in a deed of conveyance or mortgage deed is not made in the 
course of business within the meaning of cl 2 of section 32 of the Indian Evidence Act. 
e The statement made in a deed that the transferor was owner of the land 
conveyed or mortgaged and that he was either extinguishing his interest in the. 
land by an absolute sale or placing a restriction on it by way ofa mortgage, is 
one against the pecuniary or proprietary interest of the person making it ; 
consequently the statement as a whole is admissible in evidence Abdullah 











v. Kunja Behari Lal . das gas a 467 
—, sec 13—Transaction in respect of land other than disputed land; 

see Evidence Act, secs 11, 13, 32 cls (2) and(3)_—... ses Peo 467 
—, sec 32 cl (2)—Course of business—Statement made in deed of 

conveyance or mortgage ; see Evidence Act, secs 11, 13, 32, cls (2) and (3)... . 467 


———— sec 32 cl (3)—Against pecuniary or proprietary interest of maker 
Statement in deed that transferor, the owner, is extinguishing his interest _ 
or placing restriction on it—Statement, if admissible; see Evidence Act, 


secs II, 13, 32 cls (2) and (3) si ae ke see 467 
———— Sec 44, scope of—Execution proceedings, applicability; see i 
Decree, execution of Kee vee tes i 648 








, sec 74—Map—Public document, question of fact—Map treated 
as public document in some other litigation—Plaintiff, no party, if binding 








on ; see Possession, suit for ee ote we ses 578 

—, sec 83—Map prepared by Collector, while in charge as private 
r proprietor—Accuracy, how established ; see Possession, suit for te 578 
—, sec. go—Accuracy of map ; see Possession, suit for ... se 578 


, Sec. 92—Absolute conveyance—Mortgage—Fraudulent dealing with a 
third person’s property—Notice that the property purporting to be conveyed belonged: 
to a third person not a party to the conveyance—Extrinsic evidence of acts and con-, 
duct of the parties—Fraud. i 
Section 92 of the Indian Evidence Act is applicable to an instrument “ as between, 

the parties to any such instrument or their representatives in interest, ” but it does not 
prevent the proof of a fraudulent dealing with a third person’s property, or proof of notice 
that the property purporting to be absolutely conveyed in fact belonged to a third person, 
who was not a party to the conveyance. : 

The respondents sued the appellants to recover possession of certain parcels of land 
under certain deeds which purported to be absolute conveyances. The appellants con- 
tended that the said conveyances were meant to be, and had always in fact been, treated 
by all parties concerned as mortgages only, and they tenderd evidence of acts and conduct 
of the parties to that effect. That evidence was excluded by the Courts below under 
section 92 of the Indian Evidence Act : g f 

Held, on the facts in the case, that the evidence tendered consisted only 
of evidence relating to the acts and conduct of the parties as distinguished from 
evidence of oral statements and conversations constituting in themselves some 
agreement between them, and its object was to show that whatever the'terms of ` 


5. 
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Evidence Act—(Contd.) i 
the instruments might have been, none of the parties had acted on them as effect- 
ing an absolute sale, but that through a long course of mutual dealings material- 
ly affecting their respective positions, they had always treated the business 
between them as one of loan secured by mortgage ; that the case for the appel- 
lants disclosed a charge of fraud against the respondents in relation to matters 
antecedent to the said deeds, on which much of the evidence tendered would 
certainly be material ; and that the rejected evidence should be heard subject to 
aay oe the respondents might be advised to take. Maung ee Ve 

- Ma shwe La oes 267 
, SEC. 92, applicability—Fraudulent dealing with third person’s 
Les Property ; ; see Indian Evidence Act, sec. 92 . wee 276 
—, sec, 92—Oral evidence, admissibility—Usufructuary dee 
Agreement not to render account—Variation of terms—Statute, subsequent 


























passing of-—Cesses realised—Mortgagor, if entitled to credit ; see Mortgage 507° 
—, Sec. 92—Variation—Registered agreement to teie to arbitration ; aa 
see Arbitration + te ` 188 
—, sec, 93—Extraneous siden: admissibility- Interest Amb 
. guity-as to time ; see Handnote, suit on as 97 
Execution against judgment-debtor’s property, issuing, calicotaly and without 
> reasonable and probable cause—Actionable wrong ; see Damages, suit for .... . s15 
» application for—Attachment—Dismissal for default—Review- 
s Private sale of property ; see Execution proceedings ... ee 476 
—, application for—Continuation—Application dismissed, attach- - 
ment subsisting ; see Decree, execution of ves “ 610 
——, arrest of—Claim successful—Subsequent application, if continu- 
ation of previous application ; see Decree, execution of on au ee 610, 
‘Execution Court, ifcan try the validity of certificate—Certificate made g 
without jurisdiction—Public Demands Recovery Act, sec. 15; see Certi- — . , 
ficate ...° on ees oo ves oes _ 83 
, power of, to execute decree outside jurisdiction—Debt ee 
& ‘payable by non-resident outside jurisdiction; see Debt, attachment of :..  _ 228 


Execution of decree—Assignment of mortgage decree to one of the mortgagors— 
Validity—Civil Procedure Code (1882), Sec, 232—'‘A decree for money against 
several persons,” 

The expression “a decree for money against several persons” in section 232 of the 
Code of Civil Procedure, 1882, signifies a personal decree for the payment of money 
against two or more defendants jointly. 

Where a mortgage decree calls upon all the judgment-debtors, consisting of 
mortgagors and transferees of equity of redemption, without distinction to pay 
up the decretal amount, and directs that, upon their failure to do so, the 
mortgaged properties will be sold, the decree is not a personal decree within 
the meaning of section 232 of the Code of Civil Procedure. Laldhari Singh 


v. Manager, Court of wards, Bhabatpura Estate one 636 
n proceedings—Zfect of reversal—Civil Procedure Code (1908), O. 2r, 
Rr. ` 58—Afpplication. dismissed for default—Review—Private sale - -Of 


ATU deaclnend object of. 
A revival of execution proceeding does not operate as a revival of the attachment 
so as to prejudice the rights of strangers who have in the interval acquired a title to 
the property. 

The reversal of judicial orders leaves unaffected the rights of ‘strangers, bona Jide 
purchasers, whether ‘under execution sale or under private sale, who- have acquired 
title on the. ‘assumption that such orders y were valid in n law, - 
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Execution proceedings—(Contd.) 

The true object of attachment is to place the property in the custody of the Court 
so as to make it available for the realisation of the fruits of the decree. If by reason of 
dismissal ‘of the suit ‘or of the default of the decree-holder, the Court ‘dissolves 
the attachment, the property ceases to be in the custody of the Court. Upon 
reversal of the decree or upon cancellation of the order of dissmissal for default, 
the decree-holder may ask the Court to take the property back into its custody; 
but in the absence of statutory provision to the contrary, the Court cannot do so 
with retrospective effect so as to prejudice a title that may have been acquired in 
the interval by a stranger when the property was admittedly not in the custody 











of the Court. Patringa Koer v. Madhavanand Ram ys as 476 
, if continuation of suit; see Decree, execution of... 648 
, revival of, effect of—Attachment, revival of— au 
Stranger acquiring title in property ; see Execution proceedings +... vee 476 


Execution sale—Application to set aside—¥urisdiction of High Court to interfere. 
under section T 5 of the Charter Act—Rent Recovery Act, sections 1009, £10 
—Orders of Deputy Collector and Collector—Appellate Court having no jurisdiction... 

_ to hear appeal—Civil Procedure Code (1882), section 310 A, applicability to sale 
under, Act X of r859. 

The High Court has jurisdiction to interfere under section 15 of the Charter Act, 
with the orders of the Deputy Collector, passed under Act X of 1859. 

When an appeal from an order passed, in an execution case arising from an original - 
suit valued at above Rs. 100was tried by the Collector instead of by the District Judge 
and an execution sale, which was wanted to be set aside under section 310A of the Code 
of Civil Procedure. (1882), was impeached as ultra vires and illegal, the auction-purchase: 
being a third party: 

Held, that the High Court had jurisdiction to revise the proceedings of the Collector, 

When a ¢anhi tentire in respect of which a decree for arrears of rent was passed, was , 
not saleable, the other property of the judgment- “debtor could be. sold only under sec- ` 
tion 109 of Act X of 1859, if satisfaction of the judgment could not be obtained by execu+__ 
tion against’ his person or moveable property. Where no attempt was made to execute, 
the decree against person or moveable property of the judgment- debtor; the sale of his 
other property was ultra vires and must be set aside. ; 

Obiter : Sale held in dae compliance with the provisions of sections 109 ‘and 110 of ° 
Act X of 1859, would be under the provisions of the Civil Procedure Code and would 
attract all its provisions withrégard to sales, from attachment to delivery of possession 
at least. Hence section 310A of the Code of Civil Procedure would be applicable to sales 
held under the provisions of Act X of 1859. i . 

The Deputy Collector in not setting-aside a sale under section 310A of thë á i 
Code of Civil Procedure failed to exercise a jurisdiction vested in him by law. 

Chaitan Patgosi Mohapatra v. Kunja Behari Patnaik ... 284 

Notification about time of sale—Sale not held owing to 

absence of presiding officer—Sale held, when officer came, if valid; see Civil ; 

Procedure Code (1882), secs 287, 291, 311 __ i ETE sis isa 334 





a, what passed at—Sale certificate. ; as 

To determine what passed to the purchaser at’ af éxecution sale, one must look to the 
sale certificate as a whole and examine, if necessary, | the nature and scope of the execution 
proceedings. 

Where one part of the sale certificate ` descäbéd the interest transferred as the right, 
title and interest of the judgment- debtor in the property mentioned in’ the schedule, but 
in another part it was explicitly stated that the property | tranislerred, was one of which the | 
tent was in arrear: 
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Execution sale—(Contd.) 
Held, that what was intended to be sold and was actually sold was the de- 
faulting tenure described as the Property of the judgment debtor.. Gocool 
Bagdi-v. Debendra Nath Sen is e 
Exparte decree—Final decree settling amonnt due—Defendant unavoidably 
absent and unrepreserited—Remedy ; see Account, suit for ase see 603 
decree, setting aside of Summons, non-service of —Sale in execution 
of exparte decree—Irregularities in execution sale—A pplication to set aside 
sale; see Auction-purchaser under exparte decree, rights of ... nite 300 
Exparte decree—A pplication to set aside, where to be made—Decree, affirmed 
on appeal—Non-contesting defendant no party to appeal—Jurisdiction of 
original Court to entertain such application ; see Civil Procedure Code, O 41 


136 








| Rr 4, 11, 21 sea eek =H ies os 42 
—Defendant’s case partly entered into—Judgment on merits; see © 
Account, suit for ane ase _ 603 


Extradition proceedings, procedure in—Extradition Act, sec 3 (4)—English 
Extradition Act; see Extradition Act, sec 3, sub-sec (8), 4 as see 
Extra-territorial fishery, right to, if immoveable property—Interest in 
immoveable property ; see Fishery right ... te wes aa 572 
Failure to exercise jurisdiction—Deputy Collector not setting aside sale held 
under Act X‘of 1859, under sec. 310A, of the Code of Civil Procedure 
(1882) ; see Execution sale ¥... sae a ste zi 284 
m-—— Revision—Intention of parties in splitting up 
tenancies—Omission to decide whether landlord is precluded from suing on 
old jama; see Sub-division of tenancy ... e ses ove 110 


Family settlement—Widows and reversioner—Object of settlement—Right to 


receive maintenance—Alienees from reversioner, right of; see Restraint on 














alienation ` ag tie es ie sik as 303 
Final decree settling amount due—Defendant unavoidably absent and unrepre- 
sented—Exparte dectee—Remedy ; see Account, suit for’ hs te 603 
decree—Decree for accounts, nature of ; see Account, suit for ias 603 
Fishery, suit for possession—Limitation Act (1877) sch II Art 144 ; see Fishery 
right Sis ih e . 572 


Fishery right—-Easement—Limitation Act (1877), Sec. 26—Lost grant—Suit 
Jor declaration of fishery right, ‘maintainability—Injunction—Limitation Act (1877) 
Sch. II. Arts, 142,°144—Right to extraterritorial Jishery, if immoveable property— 
Interest in immoveable property. : 

Under- section 26 of the Indian Limitation Act (1877), a profit a prendre, such as a 
right of fishing in another’s water, falls within the description of easement. , 

If any person ‘claims any such statutory right of easement, it is necessary for him to 
prove that the right has been exerciséd within two years before the commencement of the 
suit. 

There is a substantial difference between isolated acts of trespass which amount to 
disturbance of the exercise of a right of fishery, and complete exclusion of the party who 
sets up the right, from entry upon the land when covered by water with a view to the 
exercise of his right, In a case of the latter description the party aggrieved may sue in 
“ejectment. i ; ; : 

The scope of Article 141 Schedule II of the Limitation Act, is wider than that of 
Article 142; the latter refers to suits for.possession of immoveable property, the former 
includes in addition interests in immoveable property. 

A right to extra-territorial fishery is not immoveable property for all purposes, but -it 
is an interest in immoveable property, 
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Fishery right—(Contd.) 
A suit for possession of a several fishery is governed by Article 144, Sch. II, 
of the Indian Limitation Act. Lokenath Bidyadhar Mahapatra 


v.Jahania Bibi... | bea we wee a 572 

“ For the purpose of rendering help in the Sheba of the deity”; = v? 

see Will, construction of wee im a Soa ae © 618 

Fraud, what is; see Auction-purchaser under exparte decree, right of °  ... “300 
Fraudulent dealing ‘with third person’s property—Notice—Evidence of acts 

and conduct, admisibility of ; see Indian Evidence Act, sec 92 ++ tee “276 


Fugitive criminal’s right to get directions of the nature of Habeas corpus— 
Criminal Procedure Code, Sec 491—Extradition Act, sec 3, sub-sec. (7) ; see 
Extradition Act, secs 3,'sub-sec. (8), 4... si aaa oe 375 

~, when can ask for production of original bill ; see Extradition 

° Act, sec, 3; sub-secs. (8), 4 es ‘ies TR ne ae tee 375 

General Rules and Circular orders of High Court, Rule 10, Sub-Rule (1); 
see Deposit of rent oie TON gassi ar "alee 116 

Goat, sacrificed—Unlawful taking away—Suit for damages—Title of shebait— 

ı” Question as to title to immoveable property; see Provincial Small Cause 
Courts Act, secs. 23, 25 os shes ss N S 118 

‘Government of India—Power to issue warrant for surrender under Sub- ` 
Sec, (8) of Sec. 3 of Extradition Act—Power, how exercised—Effect of non- 
compliance with the provisions of the Act ;-see Extradition Act, Secs. 3, Sub- 


Sec. (8), 4 ps ta ae sie ses Wes 375 
Grant, construction of—Terms ambiguous—Subsequent conduct of parties, if ` 
to be looked to; see Tenancy eee ves one oes 38 


Guardian, appointment of—Court's power—Guardian and Wards Act—Nasir of 
Court, appointment of, as guardian, if proper—Purdanashin lady, appointment of, 
if proper—Security. 

A Court has no power to make an order appointing a guardian of minors except 

on a substantive application. a 
The appointment of the Nazir of the Court as guardian of the property of the 

minors, in the form of a permanent order, though intended to have a temporary effect, 

is ultra vires. . 

The mere fact of the mother of the minors, one of the applicants for 
appointment as a guardian, being a purdanashin lady, is no obstacle to her 

being appointed guardian. A purdanashin lady may not be able to personally 

supervise the management of the property, but the sole custody of the property 

and its due administration may be sufficiently guaranteed by security being taken 

from the proposed guardian by the Court. Jaiwanti Kumari v. Gajadhar 


Upadhya = ane re sex A tee 226 
Guardian and Wards Act, sec 8—Court, if can appoint Guardian without 

application ; see Guardian, appointment of ` ae ne ee 226 
Guardian’s power to submit to arbitration on behalf of his ward; see 

Arbitration ses see Se ieee? ais aes sas 188 
Habeas Corpus, writ of—Error, writ_of—Extradition proceedings, decision 

in—Review ; see Extradition Act, secs 3, sub-sec. (8), 4 ss aaa 375 

, writ of, if substitute for reference to High Court; see 3 
Referetice to High Court - bes see ove se 375 


Hand-note, suit on—Interest, stipulation as to, omitting time—Ambiguity, patent 
Evidence, admissibility of, extraneous—Indian Evidence A ct, Sec. 93. 
Where a note of hand promises repayment -of.a loan with interest at a 

certain per cent. without stating either per mensem ot per annum, the ambiguity _ 
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Hand-note—( Contd.) ; . 

is one which may’ fairly be explained by previous transactions between the 

parties arid by custom. `: Manmatha Nath aa v. Nabin 

£te Chandra Sanyal .. nes sue 97 

High Court—furisdiction—Cause of action arising portly within the jurisdiction— 

Cit" Dwelling ” within the jurisdiction. 

eng The High Court has jurisdiction to try a suit, where the cause of action partly 

arose within'its jurisdiction and the defendant was “ dwelling ” within’such jurisdiction. 
2 Where’ the defendant had taken up his abode with his wife and family in a hired 

house in -Madras, meaning to remain there several months, and was actually living 

there when the suit was instituted : 

tt. Held, that the defendant was “dwelling” within the jurisdiction of the 





Court at Madras~’ Srinivasa Moorthy v. Venkatavarada Iyengar... 64 
zon Revision—Consideration of evidence; See Indian Penal Code, z 
sec 280 + LTA T : ss 656 


High Court's power of ihtérforende Siders sec. 15 of Charter “Act—Orders 
passed e and Deputy Collector under Act X of 1859 ; see Execu- 


tion sale; D : _ wi -284 
ter power. “of interference.. = aaciaee criminal— 
Criminal Procedure Code, sec 491; see Extradition Act, secs 3, sub-sec (8), 4 395 


———_-—-—— power to revise Magistrate’s determination on facts—Evidence, 
conflicting and not convincing—Habeas corpus; see Extradition Act, secs 3, 
= -sub-sec. (8), 4 se oe oes i vie iss 375 
Hindu Law—Inheritance—Dayabhaga School—Will—Construction—Attempt to alter 
©- mode .af succession prescribed by law—Permanent devolution of property in direct 
miale line—Female heirs and their descendants to take on failure of descendants in 
. direct inale line. 
Held, on the construction of an instrument in this case executed in 1866 
by two brothers subject to the Dayabhaga School of Hindu Law, that the instru- > 
ment was called a Will, but the sole intention of the exeéutants, as they, expressly 
avowed in tHe préamble, was to alter the rules of sitccession in their family’ by 
providing for the permanent devolution of their respective properties in the direct 
male line, including adopted sons with the condition that in case of failure of 
lineal male heirs in one branch’'the properties belonging to that branch should 
go to the other, subject to the same rule, and only in the absence of male descen- 
dants in the direct line in either branch were the properties to go to female heirs 
and their descendants ; and that such an attempt to alter the mode of succession 
prescribed by Hindu Law was illegal. Purna Sashi. Bhattacharji v. 
Kalidhan RaiChowdhuri ... an sa my: 1 
Hindu widow—Trespass—Mesne profits, decree for—Reversionary neits, how for liable. 
- When a Hindu widow has‘taken possession of property as part of the estate 
of her husband and is subsequently ejected therefrom and made liable for mesne 
profits by t the rightful owner, -the decree for mesne profits can be executed after 
her. death against the riversionary heirs of her husband. Dalji Sahaya : 
Singh v. Kurki Jha Sav’ ves oe 90. 
—_———-— Ti vespass—Mesne profits—Decree iene Hindu widow—Husband’s 
` estate, if liable. 
The mere fact of committing a trespass by a Hindu widow will not impose 
a liability upon the estate of the husband. 
--A decree obtained against a Hindu widow cannot be enforced against the 
estate of her husband in the hands of the reversionary heirs, unless it is proved 
that the transaction was for the benefit of the estate. Sadasi Koer v. 
Ramgobind Singh Ge a s. ass 19 
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Hindu Will—Indian Succession Act, Sec. 99—Hindu’-Wills Act; Sec. 3—Bequest ta 
person by particular description in existance at testator’s death—Bequest to would 
be daughter-in-law—Person standing in particular degree-of kindred to specified 
individual—Wife, if kindered to husband—Hindu Will, construction s- “ Kindred, 
meaning of. 

A bequest made by a Hindu father to the would,be wife of his.son is, a EFN to a 
person described as standing in a particular degree of kindred to his son and is therefore 
valid, when the would-be daughter-in-law is shown to have been born in the lifetime of 
the testator. : 

Hindu Wills, as a rule, should be interpreted by Hindu law alone, without any: 
mixture of laws or ideas derived from any foreign source. 

Technical rules of English law, altogether foreign to Hindu law and ideas, ought not 
to be applied in the construction of Hindu gifts and Wills. 

° The word ‘kindred’ in the Exception to section 99 of the Indian Succes- 
sion Act should not be limited to blood relations when that word is imported ina 
Hindu Will. Dines Chandra Roy or diana v. Biraj Kamini La 
Dasi ` e.. te 29` 
Hindy wills, rules of, chnstindtion of ; see Hindu will .; oats 20. 
Holders of neighbouring fade Man recital in, if binding “Notes of pro- : 





ceedings ; see Possession, suit for an hes e sii a 5782 
Homestead land of raiyat—Not raiyat of the village—Not raiyat of same “` ^ 

landlord ; see Ejectment, suit for aa age ise 170° 

Jand—Tenancy, incidents of—Raiyat—Bengal Tenancy Act, 

Sec 2r—Local Custom or usage ; see Ejectment, suit for wis ee 170 
Hour of sale—Sale proclamation—Non-specification, material irregularity ; ; i 

see Auction-sale, setting aside of eee a ae tas -541 
Idiot, ‘incompetent ’ and “perfectly worthless,’ when defamatory; see Defa- ` : 

mation, suit for damages for ++ w ses fie ‘a 31° 
Illegal detention—Warrant, issue of, by Government of India; see Juris- i 

diction, High Court’s a oes 


= 378 
Immoveable property, question as to title to—Suit for’ datnapee for unlaw- $ 


fully taking away a sacrificed goat—Title of shebait; see Provincial Small’ 
Cause Courts Act, secs 23, 25 aes . 118 - 

Implied warranty of fitness—Basis of contract Stipulation i passing of 
sleepers supplied by himself to be final, effect of—Contract, breach of; see 
Contract Act, sec 114 e 








26 
Indian Extradition Act, sec 3 (5)—English Extradition Act—Prossdurs 7 
in extradition proceedings; See Extradition Act, sec 3, Sub-secs (8), 4 375 ` 
— mmm secs 3 and 4, difference between; see Extradition ~=- 
Act, secs 3, Sub-sec (8), 4 ns ies n 375° 
—— sec 3, Sub-sec (1)—Order for enquiry, who can >- 
issue; see Extradition Act, secs 3, Sub-sec (8), 4 ro 375 


sec 3, Sub-sec (3)—Magistrate not giving: öppor- 
tunity to produce eee effect of; see Extradition Act, sec 3, Sub- g 
sec (8), 4 os aes Ss . 375 - 
———_ — sec 3, Sub-sec (8) Competent Magistrate’s juris- 
diction —Previous illegal arrest of fugitive criminal; see Extradition’ Act, 
sec 3, Sub-secs (8), 4 eee see z e 375° 
secs 3, Sibiset (8), 4—Criminal Procediwe Code Sec. 49r— ` 
Illegal detention—Warrant, issues of, by Government of India—Indian Evidence 
Act, if exhaustive—Evidence taken in India, rules governing—-Habeas Corpus, ` 
writ of—Illegal arrest, previous, if ousts the Jurisdiction of Magistrate—English ` 
Extradition Act (33 and. 34 Vict, -c. 52), Sec r5, applicability—Deposition ‘not: 
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Indian Extradition Act—(Contd.) - : 

taken in presence of accused, admissibility of—Adjournment, application for, 
when to be refused—Trial, order for, on the assumption of jurisdiction, if can be 
questioned—Improper exercise of jurisdiction—Magistrate, duty of, in taking 
evidence,—Extradition. 

Sub-section (7) of section 3 of the Indian Extradition Act enables the Government 
to secure the assistance of the High Court, should an important question of law arise 
upon the report of the Magistrate or the written statement of the fugitive criminal; but 
it does not take away from the criminal the benefit of the provisions of section 491 of- 
the Criminal Procedure Code. 3 ad 

Although it may not be open to the High Court to interfere with the proceedings - 
before the Magistrate during the pendency of the enquiry, occasion may arise for the 
exercise of the powers of the High Court under section 491 of the Criminal Procedure - 
Code, after the enquiry has closed. 

The Government of India, when it issues a warrant for surrender under sub-section (8) 
of section 3 of the Indian Extradition Act, does so in exercise of a statutory authority ;- 
such power.can be exercised validly, only after strict compliance with the necessary 
preliminary provisions formulated by the Legislature in the Act. Consequently, if the 
provisions of the Act have been contravened, the action of the Government may be- 
successfully challenged, even though the warrant for surrender has already been issued. 

A writ of habeas corpus cannot perform the office of a writ of error ; if the commit- 
ting Magistrate in extradition proceedings has jurisdiction of theTsubjéct matter“and of 
the accused, ifthe offence charged is within the terms of the Treaty, and if, further, the 
Magistrate has before him competent legal evidence on which to exercise his judgments 
such a decision cannot be reviewed on habeas corpus. i : 

_ Under section 4, sub-section (1) of the Indian Extradition Act, warrant may be 
issued when the person to be arrested is within the local limits of the jurisdiction of the 
Magistrate, f 

Section 4 of the Indian Extradition Act provides a preliminary procedure for arrest 
of a fugitive criminal and his release on bail or detention for not more than 2 month) 
pending the institution of proceedings under section 3, sub-section (1). 

The jurisdiction of a competent Magistrate to hold -an enquiry under section 3, 
sub-section (3) is not affected by reason of the previous illegal arrest of the fugitive 
criminal, that is, the fugitive criminal for whose surrender a requisition has been made 
by foreign state and who appearsor is brought before the Magistrate specially empow- 
ered by the Government to enquire into the crime. f 

Section 4 of the Extradition Act does not cóntemplate an enquiry; it provides, so. - 
to say, for adinterim arrest of the alleged criminal, so as to render effective the 
proceedings under section 3 when they are subsequently instituted. An arrest under 
section 4 may be effected, before the receipt of the requisition from the Foreign Govern- 
ment mentioned in section 3 ; otherwise the criminal might escape if the receipt of the 
requisition in the usual diplomatic way had to be awaited in every case. The two sections 
do not overlap, and as soon as an arrest has been effected under section 4, and .the 
question of bail or detention has been determined, its operation is, for all practica 
purposes, exhausted, ; 

` Section 4 of the Extradition Act authorises that Magistrate alone to issue a warrant 
for the arrest of the fugitive within whose jurisdiction he may be found. Section 3, on 
the other hand, authorises the Government to issue.an order for enquiry to any 
Magistrate who would have had jurisdiction to enquire into the crime if it had been an 
offence committed within the local limits. of his jurisdiction. The Legislature had in 
section 3 in view, not the place where the fugitive criminal might be found, but the 
nature of the crime he is alleged to have committed, and the experience and qualification 


of the Magistrate who is to hold an enquiry into.the matter, . 
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Indian Extradition Act—(Contd.) i | 

Action under section 4, sub-section (1) of the Indian Extradition Act need not in 
every extradition case precede the institution of an enquiry under section 3. 

Under section 3, sub-section (1), the only Government competent to issue the order 
for enquiry is the Government to whom the Foreign State has made a requisition for 
the surrender of the fugitive criminal. This function must be performed strictly in ac- 
cordance with the statute, and cannot be delegated. i 2 

The proceedings before the Magistrate cannot be questioned, if there was some 
legal eviden :e on which he might properly conclude that the accused had committed: ah 
offence within the Treaty as charged. ise AA 

The Indian Evidence Act does not contain the whole law of evidënte governing 
this country. The law of evidence is contained in the Evidence Act and in. other Acts 
and Statutes which make specific provisions on matters of evidence. One of. such 
Sfatutes is the English Extradition Act, which, as applicable to this country, is as much 
part of the lex fori as the Evidence Act itself. 

The provisions of section 15 of the English Extradition Act, are applicable te to 
extradition proceedings in this country, notwithstanding section 18. wee 

Section 15 of the Eaglish Extradition Act is sufficiently scinprcheasive to render the 
copy of the bill admissible in evidence. If the offence offered is one for the investigation 
of which the original has to be examined, the accused may demand that: the original 
should be produced, so as to enable him to mak2 a proper and adequate defence before 
the Magistrate. 

Depositions not taken in the presence of the accused, may be admitted: by. the 
Magistrate. Í 

Where the committing Magistrate had before him evidence, even though it might be 
conflicting and far from convincing, of the commission of the offence by the person 
whose extradition was demanded, the Court would not, on habeas corpus,-revise his 
determination on the facts. 

Section 3, sub-section 3 of the Indian Extradition Act makes it the- duty .of the 
Magistrate to take such evidence as may be produced in support of the requisition, and 
on behalf of the fugitive criminal. Hence-the Magistrate must afford reasonable. oppor- 
tunity to the person arrested to produce his evidence. The Magistrate who conducts 
an enquiry under section 3, sub-section (3) of the Indian Extradition Act is bound 
to afford reasonable opportunity to the person arrested to produce his evidence, and 
if he declines to do so, he fails to conduct the enquiry in the mode prescribed by the 
Legislature. A Magistrate, who calls upon the arrested person to do what in the nature 
of things impossible, cannot, by any stretch of language, be deemed to comply even 
nominally with the requirements of the legislative provisions upon the subject. 

If upon an application for adjournment to produce evidence, the petitioner refuses to 
indicate that there is any evidence that exists or is accessible, or is likely to be obtained, 
the enquiring Court may, in the light of surrounding circumstances, draw an inference 
against the dana fides of the application. 

Where the provisions of the statute have been followed, the report of the Magistrate 
cannot afford a foundation for the order of the Government of India under section 3 of 
the Indian Extradition Act. | 

Where the Court orders the trial to proceed on the erronéous assumption that it has 
no power to adjourn the trial it is not merely an improper exercise of discretion, and the 
error may be corrected by a superior Court. - 

An arrested fugitive criminal is not entitled, as a matter of right, to produce 
all evidence that would in ordinary course be produced at the regular trial in the 
foreign country after his extradition, but he is entitled, at the enquiry before the 
Magistrate, to produce witnesses in his own defence to meet the prima facie case sought 
to be made against him, F a? ie Ga Rie Se eee 


6 È 
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Indian Extradition Act—(Contd,) 

It is the duty of the Magistrate to take such evidence as may be offered on the part 
of the accused, and to allow him reasonable time for that purpose; but he cannot claim 
an indefinite postponement of the proceedings for the purpose of obtaining testimony 
upon commission from foreign country ; in other words, a full and elaborate trial cannot 
be substituted for what is only intended to be a preliminary enquiry into the alleged 
crime. 

Obiter. Evidence taken abroad, whatever may be its nature, and however it may 
have been taken, must be admitted; the Court in which extradition proceedings are 
instituted, acts only as auxiliary to the Court in which the fugtive is ultimately to be 
tried -after his surrender, and evidence which would be receivable there in proof of his 
guilt, may well be considered when the question of extradition is examined. 

Per Woodroffe ¥—Special procedure under section 3 (b) of the Indian 
Extradition Act takes the place of that indicated in the English Extradition 
Act asthe procedure to be followed in the extradition proceeding itself. In 

Rudolph Stallmann alias Rudolph Von Konig we 378 
» sec. 3 Sub-Sec. (7), scope of—Criminal Proce- 
dure Code, Sec. 491—Fugitive criminal; See Extradition Act, Secs. 3, 
Sub-Sec. (8), 4 ‘ive se a ni Mes 
r, secs. 3, Sub-Sec. (8), 4—Illegal detention— 
Warrant, issue of, by Government of India; See Jurisdiction, High 
Court’s we on yas oe as + nee 378 
———-——-, Sec. 3 Sub-Sec. (8)—Power to issue warrant for 
surrender—Government of India—Power, how exercised—Effec of non- 
-compliance with the provisions of the Act; See Extradition Act, Secs. 3 





375 














Sub-Sec. (8), 4 eae bee sive wis asia 375 
———— , sec. 4—Arrest, when effected; See Extradition 

Act, Secs. 3 Sub-Sec. (8), 4 rae a ees ws 375 
— ==, sec. 4, scope of ; See Extradition Act, Secs. 3 

Sub-Sec. (8), 4... vss asi Sins ive eas 378 
————, sec. 4, Sub-Sec. (1)—Warrant where issued; See 








Extradition Act, Secs. 3 Sub-Sec. (8), 4 ; is wat 375 
Indian Penal Code, Sec. 280—Rash and negligent act, what amounts to—Evidence 
necessary to constitute ofence—Degree of rashness or negligence—Contributory neg- 
ligence, if, and how Jar, to be taken into account—High Court, consideration by, 
evidence, in revision. x 
To support a conviction under section 283 of the Indian Penal Code, there must 
be proof of rashness or negligence which endangers human life or is likely to cause 
hurt or injury to any other person. The immediate cause of the accident should be 
rashness or negligence on the part of the navigator. In considering the question of 
degree, the question of contributory negligence has also to be taken into accóunt, not 
asa defence to the indictment, but for the purpose of determining causation and fixing 
a measure Of the liability of the navigator. ' 
Where the navigator did some act which caused the accident, he would be guilty 
of the offence under section 280 of the Indian Penal Code, but a mere omission on 
his part in not doing the whole of his duty is not sufficient to make him guilty. 
Where the accused navigator did all he could to save the situation but could not avoid 
the collision, he would not be guilty. me n 
- . + The High Court reviewed the evidence to see whether rashness or negli- 
gence. on the part of the accused was established and held that in the 
circumstances of the case, there was no rashness or negligence in the conduct of ` 
the accused and set.aside the conviction. Kamdar Ali Serang z. The - 
King Emperor... me ie Pave. | ae 656 
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Indian Penal Code—(Conid.) 

m Secs. 467, 471—Using as genuine forged rent receipts— 
Charge, framing of; in respect of two different documents—Separate charges for 
every act of forgery, if necessary—User, evidence of, independent, in each case, 
if necessary—Admission of guilt, what is—Rent, rate of, if can be decided 
entirely upon accused’s conduct. 

There must be a separate count for every alleged item of perjury or forgery or 
in other words, there must be independent evidence of user in the case of each 
document. - 

The use of the expression “Hazur kasur maf kiya jai, ab aisa kabhi nahin 7 
hoga” (Your Honour will please pardon the fault, in future no such thing will happen) 
is not in itself an incrimiaating statement, and when used in reference to alleged 
forged receipts the words in themselves are not an admission of forgery or of using 
forged documents; and the statement in itself is not a confessional statement. 

The conduct of the accused is not evjdence upon which the question 
as to the rate of rent can be decided in a civil Court. Jang Bahadur 





Lal v. The King Emperor... ne 652 
Indian Succession Act, Sec. 99—Bequest to ‘aula be dnighters in- faye 

Legatee in existence at testator's death ; See Hindu Will ves tee 20 
“Interest—Ambiguity ‘as to time—Extraneous evidence, aa ae 

Indian Evidence Act, Sec. 93; See Hand note, suit on i aa 97 
——, arrears of rent—Contract—Bengal Tenancy Act, sec, 178, sub- 

sec. (4) cl. (g)—Lease providing for.higher interest ; See Ejectment, suit for 170 
Interlocutory order in execution proceedings—Decree—Civil Procedure 

Code (1908) Secs. 2, 47 ; See Decree, execution of .., vee tee 489 
— Conditions, imposition of—Court’s determination 
as to character of conditions to be imposed, if orders relating to execution ; 

See Decree, execution of ... ace tet ie Bes 489 
Issue as to existence of taluk raised and decided—Objection to trial, if can 

be raised in High Court; See Rent, suit for dua sas oe 310 


Joint decree—Release of some of the judgment-debtors for consideration—Decree- 
holder, if can execute decree for whole of the costs—Proportion, how to be 
calculated. 

A decree-holder, who has obtained a joint decree against several judgment-debtors, 
is entitled at his pleasure to execute the whole decree against any one of them. If by 
such execution, he realises any portion of the judgment-debt, there is a satisfaction of 
the decree to that extent, and he may proceed with execution against ‘any of the other 
udgment-debtors only for the balance still due. 

A release of one judgment-debtor from liability under a joint-decree, does not 
discharge the other judgment-debtors. i 

When there has been a partial payment towards the satisfaction of the decree by 
one debtor, the decree-holder is not entitled to ignore it and claim satisfaction of the 
whole against another judgment-debtor ; in other words, part payment of a liquidated 
claim by one debtor discharges neither debtor iz toto, but only pro tanto. If then 
the decree-holder releases one judgment-debtor for consideration, he is bound to 
apply that consideration in reduction of the judgment-debt when he seeks execution 
against another judgment-debtor ; in other words, the matter is in the same position 
as separate payment by one of several judgment-debtors in consideration of his release 
from the debt; such payment inures to the benefit of all to this extent that the 
decree-holder cannot recover any sum beyond the balance due. 

As a general rule, the discharge or release of the direct liability of one co-obligor 
to the obligee will not .avail him as a discharge from his liability for contribution to 
the other co-obligors unless the discharge be of a character to release the others also. 
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Joint decree—( Contd.) 

The amount is to be distributed in equal proportion amongst all the defen- 
dants. Bhawani Koer v. Darsan Singh ats = we 354 
Joint family—Possession, suit for—Burden of proof. 

In a suit for possession of a share of a joint family property acquired 
by the grandfather and father of the parties, it was admitted that the family 
was joint and undivided at the time of the father’s death, and the majority of its 
members continued so up to a recent date before the institution of the suit, 
the party alleging separation must prove his separation in estate; should he 
fail to do so, he cannot plead limitation in respect of any of the property which 

` was acquired by his father. As to property claimed by him as having been 
acquired by himself alone after his father’s death, he must prove distinctly such 
self-acquisition, unless he makes out the separation. Baramanund 


Mahanti v. Chowdhury Krishna Charan Patnaik a 183° 
Judge, if liable for words written or spoken in the course of any proceeding ; 
see Defamation, suit for damages for. ..- 3I 
Judgment-debtor, if can object to execution of Sarton Dents not siege 
by Court of competent jurisdiction; see Decree, execution of . ws 648 





——, not objecting, effect of—Sale pioclamátiðn; entry in— 
Notice of proceedings—Subsequent objection, if entertainable ; see Auction- 
Sale, setting aside of ies one à s41 


Judicial discretion, when not sarata Coet specific performance 


of; see Specific performance vs a ve ve 627 
Judicial Orders, reversal of, effect sheila eye title in property ; l 

see Execution proceedings ... ave a eee we 476 
Judicial proceedings, purity of, how far to be ee sez Auction-sale, 

setting aside of ... se ae ae nee ria 54r 
Judicial Sales, if can be assailed on technical grounds; see Auction-sale, 

setting aside of «. an a side k 541 


Jungle land, possession of, presumption as to—Thakbast map—Ex-parte entry in“ 
thakbast and contradicted statement, value of. 
Held, that possession of jungle land must be presumed to have been all along iy 
the person, who clearly had the title to it, until dispossession, 
Held also that a decree, which was awarded to the plaintiff, zemindar, in an 
action in ejectment and which rested on an entry in the remark column to the 
thakbast map made during the survey proceedings on an ex-parte statement of 
the zemindar’s agent which was immediately contradicted by the defendant, 


could not be sustained. Maharaja Jagadindra Nath Roy Bahadur v. 





Rani Hemanta Kumari Debi : a 319 
Jurisdiction—Cause of action arising partly within—“ Dwelling” see 

High Court see vee see ses aes sie 64 
Competent Magistrate--Previous illegal arrest of TERE 

criminal ; see Extradition Act, secs. 3 sub-sec. (8), 4 te 375 





High Court’s—Indian Extradition Act, Secs 3, Sub- See. (8), 4— 
Criminal Procedure Code, Sec. 491—Illegal detention— Warrant, issue of, by 
Government of India. 

The High Court has jurisdiction under section 491 of the Code of Criminal 
Procedure to give a direction of the nature of kabeas corpus and to examine whether the 
person detained in public custody under the Indian Extradition Act is legally detained. 
The jurisdiction of the High Court has not been taken away, merely because the 
Government of India have already issued a warrant for surrender under sub- section (8) 
of section 3 of the Indian Extradition Act. 
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Jurisdiction—(Contd.) 

When a fugitive criminal appears before the High Court and says that he 
is illegally detained and to that the Crown answers by production of the warrant 
for his custody, the High Court can enquire into the question whether the 
warrant itself was validly issued in extradition proceedings. In re Rudolph 

















Stallmann alias Rudolph Von Konig Ss 5 375 
Jurisprudence, principles of—Indian Code; see Transfer of Property Act, 
sec 85 as one aa e oe “ik 530 
Jury, if liable for words written or spoken in the course of any proceedings ; 
see Defamation, suit for damages for... Se ie is gi 
Kabuliat, acceptance of, how proved; see Permanent lease ade is 614 
— not proved—Use and occupation, decree for—Amount payable— 
Admission of payment to third person, if evidence of sum payable; see 
Rent, suit for S K m ee 7 shoe aie 310 
‘Kindred ’, meaning of—Indian Succession Act, sec 99—Exception ; see Hindu 
wills vas vee es ii gii as 20 
Landlord and tenant—Agreement to pay superior landlord—Contract, breach 
of—Remedy, alternative—-Rent or damages; see Damages, suit for re 589 
Land Registration Act, sec. 7o—Proprietor of undivided interest of 
specific portion of lands of the estate; see Revenue Sale Law, secs. I0, 11, 53 552 ` 
Lease, construction of—Tenure-holder ; see Tenancy ... ied sae 38 
- in perpetuity—Sub-soil rights, to whom belongs—Intention not ap- 
parent—Transfer of Property Act, sec 108 cl (o) ; see Mineral rights ae 361 
—, original, terms of, if may be enforced—Separate realisation, amicably 
and by suit—Tenant’s consent, if necessary—Rent, entire, suit for—Decree, 
nature of ; see Co-sharer landlords nat sue Sas ae - 373 
~——-—providing for higher interest—Arrears of rent—Bengal Tenancy Act, 
sec 178, sub-sec (3) cl (g); see Ejectment, suit for ... is ees 170 
hold interest—Impressing character of inalienability ; see Alienation, 
restraint on sis ies nel eee aoe oe 585 
Leave of Court to proceed against Receiver, if can be granted at a late stage 
of the case ; see Rateable distribution ae ee She 55 
— to amend, when can not be granted; see Arbitration abe si 188 
Legal representatives of deceased party, a party—Award, effect of ; see Arbitra- 
tion... 188 


Legal practitioner, removal of, for misconduct—Mis-statement of age in 
application for enrolment in Provincial Judicial Service—Re-instatement, 

when may be made—Test ; see Legal Practitioners Act, sec 13 si 113 
Legal practitioners Act, Sec. 13—Removal of legal practitioner Srom the 

rolls for misconduct—Mis-statement of age in application for enrolment as 

candidate for appointment in the Provincial Judicial Service—Alteration of ages 

Fraudulent, in Entrance Certificate—Re-instatement of legal practitioner, if and 

when may be made—Test, 

When a legal practitioner found guilty of an offence of great gravity committed when 
comparatively young, was removed from the rolls and applied after several years for re- 
instatement : 

Held, that if the sentence of the exclusion or removal, however right, hag 
had the salutary effect of awakening in the deling uent a higher sense of honour 
and duty and if in the interval, his conduct has been so irreproachable that nota 
withstanding the delinquency in early life, he may be safely entrusted with the 
affairs of clients and admitted to an honourable profession without that profes. 
sion suffering degradation, it is right to make an order of re-instatement. In 

re Hara Kumar Chatterjee ... ide ae 113 


a 
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Legal Practitioners Act—(Contd.) 
Sec 13—Unprofessional conduct—Attestation after testator’s death— 

Repentant conduct. 

A muktear attested a will of which probate was sought, four days after the death of 
the testator. The signature of the testator was like his genuine signeture which he was 
familiar as his officer. He was pressed by persons interested in establishing the will, 
to put his name down as an attesting witness. In a moment of weakness, he yieldéd to 
pressure, knowing full well that what he was pressed to do was not right, He made no 
attempt to perjure himself and freely disclosed what he did. He was repentant for his 
act. He was a member of the profession for over 25 years and always bore a good 
character : 

Held, that such act on the part of a professional gentleman was reprehen- 
sible ; but under the circumstances he was mercifully dealt with and ee 








for a short time. In re Munshi Rudra Prosad . ee 606. 
Legal process, execution of—Acting under valid judgment jJudemeht set 
aside for error—Action, maintainability ; see Damages, suit for ves 515 


execution of—Invalid for want of jurisdiction—Trespass 
to person or property—Malice or want of reasonable and probable cause, if 











to be proved; see Damages, suit for iz ws © 515 
Libel, law of—English and Indian Law ; see Defamation, suit for damages for 31 
Limitation—Burden of proof—Origin of tenancy unknown—Purpose of 

tenancy unknown ; see Ejectment ate sae aad or 598 

——= law, object of; see Ejectment ae si on 598 
—— periods of conflict between—Which period to be taken; see i 

Ejectment wee ase oy oes vee sae 598 
——-———+-—Statute of, effect of, how determined; see Certificate sale, effect of 292 
Limitation Act, sec 4, if applicable to sec 15 of the Public Demands ` 

Recovery Act ; see Certificate nts Ay 83 


——————, sec 18—Non- transferable occupancy holding—Sale by 
co-sharer landlord for his share of rent—Sale, how avoided—Judgment- 





























debtor's remedy; see Ejectment, suit for ee ie sai 620 
ee N sec 26—Easement—Profit apendi: see Fishery À 
right ... on tee oe 572 
, sec 28—~Title, dxtingulahinene of, effect of; see Certificate 
sale, effect of sia MA Ji ate tee wae 292 
——-—. Sch II, Art r4—Order a nullity—Setting aside of ; see Village 
Chaukidari Act, sec I ee due he at oF 151 
Sch Il. Art pyres oa lease; see Shebait, power of 
_ alienation one see vee s 238 
: (1877), sch tI. Art 142—Bengal Tenancy Act, Sch. III. 
Art 3—Claim as tenure-holders—Allegations untrue in fact; see Ejectment 598 
(1877), sch H. Arts 142, 144, difference ; see Fishery right ... 572 
(1877), sch II, Art 144—Suit for possession of fishery ; see 
Fishery right «+ 572 
Loss, if due to inevitable consequence of attachmient= Crop; attached of—No 
steps taken for protection of perishable property ; see Damages, suit for ... 515 
Magistrate, if can admit depositions not taken in presence of accused; see 
Extradition Act, sec, 3 Sub-sec. (8), 4 us oe 375 








, jurisdiction of—Initiation of proceeding Sade sec. 107 Cr, 
P. C.—Magistrate, if can act afterwards under Sec. 145 Cr. P. C.; see 
` Criminal Procedure Code, secs 107, 145.. on 429 
Magistrate’s, proceedings, when can not be gucsdoned Legal evidence see 
Extradition Act, secs 3 Sub-sec (8), 4... Soa ve ves 375 
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Malicious abuse of legal process—Plaintiff, if entitled to damages—Commis- 
sion of trespass ; see Damages, suit for M 4% Ace S 515 
Map, accuracy of—Evidence Act, sec 99; see Possession, suit for z 578 
—~~—prepared by Collector, while in charge as private proprietor, if ‘public 
document—Accuracy, how established—Evidence Act, Sec 83; see Posses- 





sion, suit for ats ie sie a i 578 
———recital in, if binding—Holders of neighbouring lands—Notice of pro- 
ceedings ; see Possession, suit for ee see dee ses 578 
treated as public document in some other litigation—Plaintiff no party— a 
If binding; see Possession, suit for Ne “2 598 


Marriage—Validity—Presumption—Insanity—Observance of forms and ceremonies. 
When it was sought to impugn the efficacy of a marriage on the grounds that the 
alleged husband was at the time of the marriage completely insane, so much so as to be 
incompetent to enter into a marriage, and that the forms and ceremonies necessary to 
constitute a valid marriage had not been gone through on the occasion in question; 

Held, that the facts, following upon a ceremony of marriage which undoubtedly took 
place, though its validity was attacked, that from the time of the alleged marriage the 
parties contracting the same were recognised by all persons concerned, as man and wife, 
and so described in important documents and on important occasions, and that their dau- 
ghters were respectively married as would be natural in the case of legitimate children 
afforded an extremely strong presumption in favour of the marriage and the legitimacy 
of its offspring. : 

Held also, that the objection to a marriage on the ground of mental incapacity must 
depend on a question of degree, and that the evidence of mental infirmity was wholly in- 
sufficient to establish a degree of that defect as to rebut the extremely strong presumption 
-in favour of the validity of the marriage. 

Held further, that the established presumption in favour of marriage un- 
doubtedly applied to such matters of forms and ceremony, Monji Galv. 


Chandrabati Kumri abe ga PA ss 72 
Material irregularity—Non-specification of hour of sale—Sale proclamation ; 
see Auction-sale, setting aside of aa T oig aie 541 
Math, property appertaining to—Mortgage-by one of two rival claimants to 
Mahantship—Mortgagee, what to prove; see Mortgage suit... Sas 624 
Mesne Profits, decree for—Execution, if can be had against reversionary 
heirs; See Hindu Widow ... see n. 90, OI 


Mineral rights—Landlord and tenant—Lease in perpetuity—Suit by landlord— 
Subsoil rights, intention of the parties not being apparent—Ti ransfer of Property 
Act, Sec. 108, cl. (0). R 
Defendants are permanent tenure-holders under a lease in perpetuity granted by 

plaintiff's predecessor. Upon a suit brought by the landlord for a declaration of his 

title to the mineral rights in the lands, and for an injunction restraining the defendants 
from working the mines: 
Held, that although the tenants had a permanent interest in the tenure, in 

the absence of‘any evidence by which the intention of the parties at the time of 

the inception of the tenancy could be known or be inferred, the mineral rights 

must be regarded as the property of the landlord; and he was entitled to a 

decree declaring his proprietary right, and to an injunction as prayed for. Raja. 

Jyoti Prosad Singh Deo Bahadur v. The Lachipur 
Coal Company bs a mee at i 361 

Minor, if can enter into submission to arbitration; See Arbitration ses 188 

Mortgage—Construction—Suit to recover interest and compound interest, 

——  Inasuit for recovery of unpaid amount of interest and compound interest due 

on a mortgage bond ; i O 
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Mortgage—(Contd.) 

Held, on the construction--of the bond that the suit was maintainable. 
Madappa Hegde Bin Ganap Heats v Ram Krishna 
Narayan Bhat ie se 245 

bond—Execution by one of two rival claimants to Mahant- 
ship—Property appertaining to Math— Mortgages, what to prove; See 
Mortgage suit «= ase tee tie oe wee 264 





———-———decree—Receiver, when appointed; See Receiver: one 526 


_—_— Mortgagor and mortgagee—Usufructuary mortgage—Arrangement as to 
mode of payment—No account at redemption—Transfer of Property Act, Sec. 76 
cls (g) and (h)—Subsequent passing of statute authorising collection of cesses— 
Mortgagee appropriating cesses, if liable to credit—Variation of terms—Evidence 
Act, Sec. 92. 
The parties in a deed of usufructuary mortgage did not intend that any account 

should be taken at the time of redemption. They arbitrarily fixed the income cf the 

property and settled the amount to be paid thenceforth on account of Government 
demands and interest on the security, The remainder, which was a fixed sum, was to 
be annually paid to the mortgagor as surplus profits. The mortgagees collected from 
the tenants sums which were realisable under a subsequent statute only by the proprietor 
mortgagor. The mortgagee alleged that by a subseqnent agreement between the 
parties, the mortgagor was placed in possession of a part of the mortgaged premises, 
the income whereof was sufficient to wipe out the annual debt. 

Held, that as the arrangement was not in supersession or even variation of the 
mortgage, oral evidence was admissible to prove the transaction. 

Held also, that the mortgagor was entitled to credit for other sums (e, g. cesses) 
realised by the mortgagees out of the mortgaged property. 

The rents and profits are incidents de jure to the ownership of the equity 
of redemption, and the mortgagee in possession is ‘bound to apply what- 
ever profits are actually received towatds the satisfaction of the mortgage debt. 

Ramavatar v. Tulsi Prosad Singh ... sss ste 507 

Mortgage decree and sale, effect of—Person interested not made party— 

Right of redemption, when can be exercised by such person—If can be 

set up in defence; See Transfer of Property Act, Sec. 85 fe ie 530 





————_—_——, payable by instalments—Transfer of ei Act, Sec. 
89, applicability ; See Decree, execution of ses Es 648 





Mortgage Security, enforcement of—Party—Parties TOET is 
made'parties ; See Mortgage suit one see see his 108 

Mortgage suit—Mahant—Property appertaining to a Math—Mortgage by an unsuc- 
cessful claimant to the Mahantship—Burden of proof—Mortgagor’s title. 
In a suit to enforce a mortgage bond executed by one of the two rival claimants to 

the Mahantship and purporting to charge certain properties appertaining to the Math : 
Held, that it was for the plaintiff to prove his title and he had failed.to do 

so inasmuch as the mortgagee was aware that the property which the mortgage 

bond purported to charge was property belonging to the Math, and also aware 

that the mortgagor had not succeeded in establishing his title to the Mahantship. 

Madho Prasad v. Mahant Ramrattan Gir she et 264 
———Party defendant, refusal to join a person as—Person interested in 
the mortgaged premises, if a proper-party defendant—Opportunity ta be heard before 
enforcement of mortgage security—Adopted son of the person, executrix to whose 
estate executed the mortgage—Civil Procedure Code (Act V of 1908) O. 34, R. I 
Multiplicity of suits, avoidance of, if desirable, 


—— m 
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Mortgage suit—(Contd.) j 
Under Order 34, Rule I of the Code of Civil Procedure, the adopted son of the person 
the executrix to whose estate executed a mortgage in favour of the plaintiff, is a person 
entitled to be added as a party defendant in a suit for enforcing the mortgage security. 

The test to be applied is whether the petitionor who applies to be made a party defen- 
dant is a person who has an interest in the right of redemption, 

Where the plaintiff alleges that the mortgage was executed by the executrix under 
circumstances which made the security binding upon the estate and the defendant is 
the adopted son of the deceased owner of the estate, the latter is a person interested in 
the right of redemption. 

It is desirable that in a suit for enforcement of a mortgage security, all the parties 
interested should be brought before the Court in order that multiplicity of litigation 
might be avoided. 

The rule laid down in the case of ¥aggeswar Dutt v Bhuban Mahan Mitra 
that, to a suit to enforce a mortgage, persons claiming under a title adverse 
to that of both the mortgagor and the mortgagee are not proper parties, is not 


inflexible. Gokul Chandra Roy v. Rasheswari Chowdhurani ae 108 
Nazir of Court, appointment of, as guardian, if proper ; see Guardian, appoint- 
ment of oe cous “ we) 208 
Neighbouring lands, holders of—Map, recital ic ‘it binding- -Notice of 
proceedings ; see Possession, suit for... . a se 87 
Nominal damages, what are ; see Damages, suit for Gs og 515 


Non-transferable occupancy holding—Sale by co-sharer landlord for his 
share of rent—Sale, voidable—Sale, how avoided—Judgment-debtor’s 


remedy—Civil Procedure Code (1882), sec 244 ; see Ejectment, suit for ... 620 
Novation—Lease—Separate realisation, amicably, and by suit—Rent, entire, 
suit for—Decree, nature of ; see Co-sharer landlords see . 373 


Objection as to admissibility not taken—Objection, if can be urged : at late 
ee if certain requirements are fulfilled ; see Possession, 
suit for m j 578 
Objections under sections 42 and 43 of the Code of Civil Procedure (1882)— 
Preliminary point—No notice in written statement or in grounds of appeal ; 
see Civil Procedure Code (1882), secs 42, 43 on ws See 15 


Obstruction to execution-—Investigation, if necessary; see Criminal Proce- . 
dure Code, sec 476 Aas dex 7 i; 123 
Occupancy holding, non-transferable—Sale by vo-sharer landlord, for his 
share of rent—Sale, voidable—Sale, how avoided—Civil Procedure Code 





(1882), sec 244; see Ejectment, suit for aes ‘Gace one 623 
Offence committed outside Court—Obstruction to execution—Investigation, 

if necessary ; see Criminal Procedure Code, sec 476 ee e 123 
Order absolute— Mortgage decree payable by instalments—Judgment-debtor, 

if can waive his right ; see Decree, execution of ss ote oe 648 

, absolute, object of; see Decree, execution of e see 648 





, authorising Spends when conclusive—Exparte application of Recei- 
Ser- Approval of partial report—Final accounting—Correctness impeach- 











ed—Court, if can investigate and determine the correctness ; see Receiver ... 445 
, determining character of conditions to'be imposed—Orders relating to ` 
execution—lInterlocutory orders ; see Decree, execution of see we 489 
for enquiry, who can issue—Extradition Act, sec. 3 sub-sec (1); see Ex- 
tradition Act, secs 3 sub-sec (8), 4 as . is ane 375 
, judicial, reversal of, effect of—Stranger acquiring z title in property ;-see 
Execution proceedings se isy we ove tee 476 


7 
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Order—(Contd.) 
, not ascertaining value of property—Sale proclamation—Civil Procedure 
Code, O 21 R 66—Fair and accurate specification of material facts—Judi- 








cial determination ; see Appeal aes i see te 607 
—— of Government of India—Statute not complied with } Magistrate's report ; 
see Extradition Act, sec 3 sub-sec (8), 4 “a ee 375 
, not ascertaining value of property—Revision— Sale proclamation; see 
Appeal ons 607 





, passed by Collector and Deputy Collector wde “Act x of 1859—High 
Court's power of interference under sec 15 of Charter Act ; see Execution 
sale 284 
passed in execution Appeal trial of, by Collector, instead of by Dis- 
trict Judge—Suit valued above Rs. 100—Auction-purchaser, a third party— 








Objection under sec. 310A; see Execution sale i jsi 284 
—— refusing decree-holder permission to bid ; see Appeal 52 ce 241 
——-— refusing to set aside sale under O 21 R. 89—-Second appeal ; see Appeal 224 

— relating to stay of execution—' Order relating to execution of decree'— 

Civil Procedure Code (1908) sec 47 ; see Decree, execution of ae 489 
‘Order relating to execution of decree’—Order relating to stay of 

execution—Civil Procedure Code (1908), sec 47 ; see Decree, execution of... 489 
Orissa Division—Bengal Tenancy Act, sec 174, applicablity—Sale held 

under Bengal Rent Recovery (Under Tenures) Act; see Auction sale, setting 

aside of toe oo ne a wi ves 168 
“Otherwise than under a temporary settlement’ —Chaukidari chak- 

ran lands—Assignment—Settlement ; see Village Chaukidari Act, sec 1 s.. I5I 


Pala, if immovable property—Transfer of Property Act, Secs. 2, Cl. (c), 89— 
Shebatt—Usufructury mortgage of right to worship—Morigage bond whether re- 
quires attestation—Applicability of Transfer of Property Act—Undisputed possession 
of mortgage— Whether mortgagee is a shebait—Shebaitship, alienability of, 

A turn of worship is not an interest in immovable property. 

An usufructuary mortgage bond creating an interest in a turn of worship in a certain 
temple for a certain number of days every month, does not therefore require attestation 
by witness under section 59 of the Transfer of Property Act, which is applicable only to 
mortgages of immovable property. 

Under section 2, clause (c) of the Transfer of Property Act, the Act was also held 
not to apply to the bond in question, as it executed before the Act came into force. 

Where the plantiff, who is himself one of the recognised shebaks on other days, 
claims a turn of worship as the mortgagee of another shedaks, and is in undisputed posses- 
sion thereof-for over 20 years and has been expressly recognised to have performed the 
Debsheba whenever such a turn came: 

Held, that the facts found would be quite sufficient to make out a prima facie 
title of the plaintiff as a shebait as such a mortgagee. Jati Kar v. 

Mukemda Bastia oe ve Si kei 369 

Partial payment of decree by one judgment-debtor—Dccree-holder, if can 
claim satisfaction of whole against another judgment-debtor; see Joint 
decree aes bee wee tee sas ssi 354 

Partition, subsequent suit for, maintainabilty—Suit for divorce by husband—Wife’s 
denial of allegations of misconduct, but submission to judgment—Decree, 
effect of ; see Civil Procedure Code (1882), secs 42, 43 gee “15 

=, suit—Consent degree—Receiver appointment of Mortgagd suit— 

Receiver in partition suit, if can be appointed receiver in mortgage suit; 

see Receiver is vee en a ait 526 
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Partition—(Contd.) 
——, suit for—Defendant keeping plaintiff out of ESNA see Re- 





ceiver 7 , ae S a 215 
— sait- Mörtgagè suit—Different penons Receive in two suits— 
Receivers how to act ; see Receiver ‘ nee oa 526 
explanation in; see Appeal T vos 31 
Parties at issue on vital question of fact—Principle to be applied; see Specific 
performance of contract, suit for i x an 250 
, if can waive advantages of law or rule; see Decne: execution of ... 648 
——-—— to suit—Judgment-debtor in possession as trustee—Personal 
decree against pe cca ee ; see Civil Procedure Code (1882), secs 
244, 278 Boe vee ae tee 425 
Party defendant—Adopted son—Execution of mortgage by executrix; 
see Mortgage suit ede oe toes see tee 108 
——— defendant, who can be made; see Mortgage suit i eee 108 
, if liable for words written or spoken in the course of any card 
see Defamation, suit for damages for on ene 31 
Penal statute, provisions of—Civil cases in ee: applicability; see Defama- 
tion, suit for damages for... 10 o 3I 
Permanent lease, creation of, before 1882—Valid re how calcd: 
see Permament lease oes oes ie TA 614 











——Potta, if necessary, » efire 1882—Kabuliat, acceptance of, how 
proved—Tehsildar' s signature, how proved—Covenant against alienation. 
For the creation of a permanent lease before the Transfer of Property Act, it was 
‘not necessary that the landlords should grant a fotta. It was sufficient to create a 
valid tenancy if the tenant executed a Aabuliyat which was accepted by the landlord. 
The acceptance of abuliyat by the landlord need not be proved by direct evidence. 
It may be proved by the conduct of the parties and from the circumstances of the case. 
Receipts of which grimd facie evidence of their genuineness are given, are suffi- 
ciently proved, though the signatures of the fehsildars upon them were not proved by 
any direct evidence. 
A covenant against alienation in a permanent lease, where no right of 
re-entry is reserved, is inoperative. The principle is that the covenant is incon» 
sistent with the interest sought to be created by the instrument. Akram Ali 


v. Durga Prasanna Roy Chowdhuri ... ae as 614 
Permission to bid.—Order refusing decree-holder; see Appeal... ae 241 
Person interested not made party—Right of redemption, when can be exer- 

cised by such person ; see Transfer of Property Act, sec 85 see on 530 


Plaint, not amended—Prosecution of suit, as if plaint amended—Objection, 
if can be taken in appellate Court ; see Specific performance... see 627 
-—-—, return of, for presentation to proper Court—Case decided; see Provin- 


cial Small Cause Courts Act, secs 23, 25 ie os wee 118 
Plaintiff, when can succeed in suit for damages ; see Damages, suit for i 515 
Pleadings, amendment of—Court’s discretion, nature of—Court of appeal ; 

see Arbitration... : tes ee ose 188 


—Leave to amend, when refused—Objection under sec. 244 of 
the Code of Civil Procedure (1882)—Technical objection ; see Certificate ... 83 
Possession, suit for—Adverse possession—Co-owner. 
When one co-owner dealt with joint property as if it belonged exclusively to 
himself and alienated the whole of itto a stranger, there was an assertion of 
hostile title on his part and inasmuch as the transferee claimed the entire 
property in denial of the tights of the co-owners, they or their representatives 
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Possession—(Conid.) 
in interest were entitled to be restored to possession of their share of the 





property. Narendra Kumar Nath v. Hara Chandra Poddar Si 643 
suit for—Burden of proof; see Joint Family RE . 183 
Ee for—Evidence Act, Secs. 74, 83, 90—Map prepared by Collector 


while in charge as private proprietor, if public document—Proof, mode of —Public 

document, question of, a question of fact—Map treated as public document—Map 

prepared for one purpose, if can be used for another purpose—Recital in map, if 
binding—Objection as to admissibilty—Thak map, evidentiary value. 

The question whether a map is a public document within the meaning of section 74 
of the Indian Evidence Act, is prima facie a question of fact, and the mere circums- 
tance that the map in question was treated as a public document in some earlier litigation 
to which the plaintiff was not a party, does not bind the plaintiff. 

A map prepared at the instance Of the Collector in his capacity as the holder ofa 
trust estate, is a private document, and its accuracy has to be established. Section 83 of 
the Evidence Act has no application to such a map. 

Under section go of the Evidence Act, the map may show the time of its prepara- 
tion; but that section does not establish the accuracy of the map. 

A map prepared for one purpose cannot be used for a totally different purpose. 
If a map is duly proved and is ultimately used as evidence, the Court should consider 
how far the boundaries, in so far as the lands in dispute are concerned, were in view 
when the map was prepared. 

A mere recital on the face of the map that other persons, the holders of the 
neighbouring lands, had notice of the proceedings, is not conclusive, specially in the 
absence of their signatures. 

Where objection has not been taken to the admissibility of amap which would be ad- 
missible if certain requirements were fulfilled, the objection cannot be taken at a late stage. 

The evidentiary value of a hak map may be affected by the condition of the 
land at the time the survey was made; but the ¢hak map cannot be ignored 
upon a general ‘allegation that the land at the time was jungle. Preonath 

So v. Durga Tarini Ghose _... ee 378 
suit for—Specific performance of contract of ite and for deliiiey of 

TORRA suit for—Court-Fees Act Sec, 7, clauses (V), (X)—Appeal, Jorum 

of—Suit, value of, if depends on arbitrary valuation—Consideration—Payment 

of part—Contract, breach of—Promisee, if entitled to refund. 

Where the plaintiff not only seeks for specific performance of a contract of sale 
but also asks that, the defendant may be compelled to execute a conveyance and to 
deliver possession of the property to him, the suit is in substance one for possession of 
the property and should be valued under section- 7 cl. (v) of the Court Fees Act, 
according to the value of the subject matter. 

The plaintiff may sue, not only for an executed and completed conveyance on the 
basis of the executory contract of sale, but also to recover possession, the right to 
which springs out of the contract. 

The value of the suit which regulates the forum of the appeal, is dependent upon 
the real value of the subject matter, and not upon the value which might have been, 
through error or caprice, stated by the plaintiff. 

Where the plaintiff had according to contract provided half the amount required 
to be deposited on the day of sale held by the Court, but did not take any steps to find 
the balance of the purchase money, owing to his entertaining grave doubts as to whether 
the sale was or was not subject to encumbrances : 

Heid, that the plaintiff had abandoned the contract and could not be permitted to 
turn round and enforce his rights thereon when he was satisfied that the sale was free 
from encumrances and the bargain was profitable 
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Possession—(Contd.) 
Held also that the defendant should refundthe money paid by the plaintiff, 
the money so paid not being a deposit. Madan Mohan aes a, Gaja 




















Prasad Singh zi fs 159 
Precept, object of; see Debt, attachment of... z Za vad 228 
Preliminary inquiry, if obligatory ; see Criminal Procedure Code, sec 476 ... 123 
—_——- objection—Who shall answer; see Appeal, right of ah 489 
Presumption—Adjournment, spalieaaen for BonafiAes of application— 

Enquiring Court; see Extradition Act, secs 3 sub-sec (8), 4 <e sf 375 
z of ownership attaching to possession—Military or Canténment 
tenure—Private ownership in land; see Ejectment, suit for vee te 268 
Possession—Title ; see Tangle land aie 319 
————Bengal Tenancy Act, sec. 5 (5)—Scope and applicability, if can 
* be extended; see Ejectment ot 590 
Validity of maciage—Insanity Observance of foins and cere- 
monies ; see Marriage : ne se tes 72 


Priority— Mortgage—Insolvency 'broceedings 
Where in insolvency proceedings it was found that the appellant, to whom the insolv- 
ent had mortgaged certain goods, wasan assenting party to the mortgage or charge 
subsequently executed in favour of the respondents, and actually received a large portion 
of mortgage money thus raised, and that the mortgage or charge in favour of the res- 
pondents contained an express covenant that the property mortgaged was free from 
encumbrances : à 
Held, that the appellant, having concurred in inducing the respondents to 
advance their money, as a first charge, could not thereafter turn round and claim 
priority over that charge in favour of his own mortgage subsisting from an earlier 
date; and that the respondents were entitled to priority over the appellant, 
Raman Chetty v. Steel Brothers and Company Limited ... 79 
Private document—Map prepared by Collector, while in charge ay private 
proprietor—Accuracy, how established—Evidence Act, sec 83; sce Possession, 
suit for se on v — ; 578 
Privilege, absolute aid qualified—Party, witness, coise jury or judge, if 
liable for words written or spoken in the course of any proceeding ; see 
Defamation, suit for damages for 








oo i I 
abuse of—Court’s power—Statement of party cntaiing defamatory , 
matters or words—Procedure ; see Defamation, suit for damages for gi 
Procedure in Extradition proceedings—Extradition Act, sec 3 ©) English 
Extradition Act ; see Extradition Act, secs 3 Sub-sec (8), 4 375 


Profit a prendre—Easement—Limitation Act (1877), sec 26; see Fishery dont 572 


Prohibitory order, if equivalent to grant of leave—Civil Procedure Code 
(1882), sec 272—Application for execution against property in the hands 
of Receiver ; see Rateable distribution ... 


ia as i 55 
Property appertaining to Math —Mortgage by one of two rival claimants to 
Mahantship—Mortgagee, what to prove ; see Mortgage suit se 264 
Proprietor of undivided interest of specific portion of lands of the estate— 
“Sharers with whom the Collector has opened separate account ’—Land 
Registration Act, sec 70 ; see Revenue sale law, secs 10, 11,53 s 552 
Prosecution, order for—Document, production of, order for—Person not a 
patty to a case but present in Court—Indian Evidence Act, secs 130,141— 
Person, if compellable ; see Criminal Procedure Code, sec 476 ve 120 








order for.—Power, on whom conferred ; see Criminal Precedure 


Code, sec 476 œ vue ae vee nae ees 123 
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Provincial Small Cause Courts Act, Secs 23, 25—Damages for unlawfully 
taking a goat sacrified at the altar of a goddess—Shebait, suit by—Title as 
shebait, dispute as tc—Offerings, right to—Furisdiction of Small Cause Court 
Fudge to determine question—Revision of order directing presentation of plaint 
to ordinary civil Courts—" Decided ” in Sec. 25 of the Act, meaning of—Charter 
Act, powers of the High Court under. 

In a suit by plaintiff for recovery of money due on account of damages sustained 
by him because the defendant had unlawfully taken away a goat sacrificed at the 
altar of a goddess on a particular occasion to which he was entitled as shebait, there is 
no question of any title to immovable property or other title on proof of which the grant 
of the relief to the plaintiff depends, and the question to be decided in such a case is 
ore which could be properly tried by the Judge of a Court of Small Causes without 
any elaborate investigation into the general question of the title of the plaintiff as 
shebait of the goddess. s 

The word “decide ” in section 25 of the Provincial Small Cause Court; Act should 
not be restricted to mean “adjudicate finally on the merits.” 

In so far as the Small Cause Court is concerned, the case is “decided” when it 
returns the plaint for presentation to the proper ourt. 

The powers of interference of the High Court are very much wider than 
what is indicated by section 25 of the Provincial Small Cause Courts Act, 
and the High Court may interfere under section 15 of the Charter Act in a case 
where it cannot do so under‘section 25 of the former Act. Umesh Chandra 

Paladhi v. Rakhal Chandra Chatterjee wee wee 118 

Public document—Fact, question of; see Possession, suit for ... ges 578 

Public Demands Recovery Act, sec. 15—Execution Court, if can 
try the validity of certificate—Certificate made—Jurisdiction; see 


Certificate vay ms si sé we ois 83. 
——_—-—__—__..__,, see. 15—-Limitation period, appli- 

cability of—Declaratory suit—Certificate not duly made ; see. Certificate... 83. 
Purchaser at a sale in execution of rent decree, executing kabuliat— 

Tenancy how ascertained ; see Tenancy h ae T 38 
Purdanashin lady, appointment of, as guardian, if proper—Security ; see 

Guardian, appointment of eis fis we 226 


Question of fact—Reasonable and probable cause, existence of; see 
Damages, suit for . 


i i ia gi ste 575 
Railway Company—Transport of goods—Goods lost in part or damaged 
while in custody of company—Delivery, acceptance of, effect of ; see Com- 
pensation, right to te Sg si i sa 472 
Raiyat at fixed rate—Decision ; see Bengal Tenancy Act, sec 106 on 110 
Raiyati interest—Test ; see Tenancy ro ae i bee 38 


Rash and negligent act, what amounts to—Evidence necessary to constitute 
offence—Degrees of rashness or negligence; see Indian Penal Code, 

sec. 280 te oe wos as tee 656 
Rateable distribution—Proceeds of execution sale—Civil Procedure Code (1908), 

secs. 73, 115—' Assets’—Purchase money—Receiver, application for execution 

against—Leave of Court subsequent to application—Validation—Retision— 

Misapprehension of true effect of statutory provision—Refusal to exercise 

jurisdiction. 

The condition essential to attract the operation of section 73 of the Code of Civil 
Procedure (1908) is, that the application to the Court for execution of the decrees 
should be made before the receipt of the assets which have to be rateably distributed. 
Till the whole of the purchase money has been deposited, it is open to the decree-holders 
to apply for execution. 
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Rateable distribution—(Contd.) 
Where leave was obtained to proceed against the Receiver after the application 
for execution had been presented and before the Court was called upon to make a 
rateable distribution of the assets! 
Held, that the subsequent grant of leave validated the application. 
The High Court can interfere in the exercise of its re.isional jurisdiction, 
where the Court below refused to exercise the jurisdiction vested in it, by reason 
of an erroneous interpretation of the provisions of section 73 of the Code of 
Civil Procedure. Maharaja of Burdwan v. Apurba Krishna Roy 50 
Proceeds of execution sale—Civil Procedure Code (1908), 
sec. 73—Receiver—Leave of Court—Prohititory order—Teave of Court subsequent 
to application— Validation. : 
e It is necessary for the applicant for rateable distribution of the sale proceeds to obtain 
leave from the Court by which the Receiver was appointed before he can be permitted to 
prosecute his application against him under section 73 of the Code of Civil Procedure. 








A prohibitory order under section 272 of the Cede of Civil Procedure (1882) is not 
equivalent to a grant of leave to the decree-holder to execute his decree against the 
properties in the hands of the Receiver, 

The Courts are generally reluctant to allow execution to proceed against properties 
in the hands of a Receiver until leave has expressly been granted for that purpose. 

If the proceeding has been commenced without leave previously obtained, they can 
be validated by the subsequent grant of leave during their pendency. 

The petitioner for rateable distribution of the proceeds of execution sale was 
allowed an opportunity to obtain the requisite leave of the Court which appointed 
the Receiver, at a late stage of the case. Sarat Chandra Banerjee v. 


Apurba Krishna Roy. sa ve e i 55 
Reasonable and probable cause, existence of—Question of fact ; see Damages, 
suit for sa ie waa eee Fes Ea 515 


Receipts—Genuineness, evidence of—Tehsildar’s signature ; see Permanent lease 614 
Receiver, application for execution against properties in the hands of— Leave 
of Court, if necessary: see Rateable distribution a nee 
-—— application for execution against—Subsequent grant of leave, if 
validates application; see Rateable distribution a hae 50 
Civil Procedure Code (1908), O. 40, R. 1-—Purtition suit—Defendant 
keeping plaintiff out of possession. 


55 











Order 40, Rule 1, of the Code of Civil Procedure conforms with Order 50, Rule 6, of 
the English Courts which embodies section 25, sub-section (8) of the Judicature Acts, 
with a slight change of ‘and’ for ‘or’. Hence the Courts here have the same discretion in 
questions of the appointment of a Receiver that the Courts in England have. 


Where it was found as a fact in a suit for partition that the defendant was keeping 


i the plaintiff out of possession of property to which he was admittedly entitled : 


Held, it was sufficient ground for placing the property in the hands of a 
Receiver. Ramjiram v. Saligram Pp Se a 215 
Receiver—Civil Procedure Code (Act V of 1908), O. 40, R. 3—Receiver, duty 
of—Accounts, examination of—Parties interested, right to object —Notice—Receiver, 
if can incur expenses without leave of Court—Transaction, beneficial—Receiver, 
when can charge for legal assistance—Receiver, if can retain Counsel of either party--— 
Pleader's authority to represent his client, when terminates—Receiver, if can 
be charged with interest for money improperly kept—Order authorising expen- 
diture, when conclusive—Receiver's account, when can be re-opened—Appeal— 
Direction in passing accounts, 
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Receiver—(Contd.) 

It is not compliance with the letter or the spirit of Rule 3, Order XL, of the Code 
of Civil Procedure, merely to examine the accounts submitted by the Receiver, and 
ascertain whether the alleged payments made are supported by vouchers. 


The Receiver is but an officer of the Court appointing him, and is, therefore, bound to 
account to that Court for all property which he has received. It is his duty to keep his acco- 
unts and vouchers in such condition that they will be ready for examination at any time. 


Whenever property or funds.come into the hands of -a Receiver pending litigation, 
the Court may require him to report his acts and doings and to render an account in 
order to ascertain the condition of the property, and to enable the Court to settle the 
rights of, and do justice to, all the litigant parties; when the accounts of the Receiver 
come up for adjustment, he is a party in interest, entitled to be ‘heard, and it is the 
duty of the Court to see that his rights are protected; but so, also, all other interested, 
parties are entitled to notice and an opportunity to attend and be heard. All persons, 
having an interest in the estate which the Receiver represents, have the right to be 
present, and be examined on any subject pertinent to the enquiry, which springs out of 
the proceeding itself, and to take exception to the Receiver’s accounts. Courts are 
disposed to hold Receivers to great strictness in rendering their accounts ; anda thorough 
investigation of the accounts and vouchers is proper where the rights of infants are 
involved. A Receiver is bound to exercise the same degree of diligence in keeping 
down expenses and in caring for the estate in his possession, that a prudent man would 
observe in connection with his own property -under similar circumstances. A Receiver, 
therefore, will not ordinarily be permitted, without the sanction and authority of the Court 
to incur any expenditure which will seriously diminish the funds entrusted to his charge, , 
and it is his duty, if he wishes to protect himself, to apply to the Court for instructions 
as to expenditure, and to keep regular accounts of all items of receipts and expenditures. 


Where a Receiver has laid out money without. a previous order of Court, and the 
transaction is proved by him to have been beneficial to the parties in interest, he is 
entitled to be allowed credit in his accounts for the amount thus expended. 


A Receiver is entitled to legal assistance in proper cases, and will be allowed 
reasonable and proper fees in this behalf out of the funds, not only when the employment 
has been previously sanctioned by the Court but also when it was not previously 
authorised, if the expense has been incurred in the exercise of a sound discretion. Such 
allowance will be made only for services requiring legal skill, but not for services which 
were not rendered to the Receiver or for services which were not in behalf of the interests 
represented by the Receiver, or what were rendered in matters with which the estate in 
the Receiver's hand had no concern, or in which the interest only of the Receiver 
personally may be involved, or for services, the necessity for which had been caused by 
the Receiver. Such allowances are to be carefully scrutinised, and if they are unnecessary 
or extravagant, they shduld be reduced or disallowed altogether. Such allowances are 
in substance to be governed by the reasonable necessities in that regard, if the Receiver 
has properly discharged the duties which belong to him to perform, by the time neces- 
sarily spent in the administration, the grade of service required, the efficiency of that 
rendered, the benefit, to the trust property, the fidelity displayed and by all other 
circumstances throwing light on the question. 

A Receiver should not employ the Counsel of either of the parties to the litigation 
in which he was appointed ; since their duty is to protect the interests of their respective 
clients and to watch the Receiver’s proceedings, to the end that a favourable performance 
of the duties may be insured, they are not regarded as competent to act as Counsel for 
the Receiver, and their undertaking to act in such a capacity might frequently cast upon 
them inconsisteyt and conflicting duties which could not be properly discharged by one 
and the same person, 
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Receiver—(Contd.) 
The rule prohibiting a Receiver from employing the Counsel of either iait d in the 


cause, is limited in its application to cases where the Receiver is acting adversely to one 
of the parties to the litigation. 

The authority of a solicitor to represent his client does not necessarily terminate 
with the judgment in the suit. 

In general, a Receiver will not be allowed to make interest for his own benefit upon 
funds in his hands, and will be answerable for interest upon the balance. 

A Receiver may, therefore, be charged with interest on moneys improperly kept in 
his hands, although he has passed his accounts, and all parties have expressed themselves 
satisfied; and, for this purpose, an enquiry may be directed as to what money he has 
received from time to time, and how long he has kept it in his hands. 

If an order has been made authorising expenditure, after notice to all parties in- 
térested, and has remained unimpeached, it is conclusive, and the expenditure cannot be 
questioned on the Receiver’s final accounting. But if an order authorising expenditure 
is made upon the ex parte application of the Receiver, without notice to the interested 
parties, they are at liberty to contest its correctness upon the Receiver’s final accounting, 
and the Court may investigate and determine the correctness of all the Receiver's 
accounts, notwithstanding that a partial report has been previously approved. 

A Receiver's accounts, which have been filed and vouched before an examiner, can 
be re-opened on the discovery of errors in them, notwithstanding that the Judge's certifi- 
cate is attached, and a Receiver may be surcharged on his accounts, notwithstanding 
that he has been discharged. 

No appeal lies from directions given by the Courtin passing a Receiver’s 
account. Mohini Mohan Patra v. Ram Narain Patra and Barada 











Kanta Sircar eae ay “es ee 445 
— , duty of—Accounts—Court officer; see Receiver ass and 445 
———-—, duty of—Incurring expenditure seriously diminishing funds— __ 
Court ; see Receiver ae wee ous ve ans 445 
—, Execution of decree—Civil Procedure Code (1908), sec. 51, O. 
22, R, 11 and O. 40, R. 1; see Decree, execution of aT ous 489 
—, if and when can retain counsel of either party ; see Receiver s+ 445 
—, if can be charged with interest for money improperly kept— 
Accounts, passing of ; see Receiver sis ave eee oes 445 
„if can incur expenses without leave of Court—Transaction 
beneficial; see Receiver nei on oo wee oe 445 
—, inpartition’suit, if can be appointed Receiver in mortgage suit; 
{see Receiver on aes fee se wee vee 526 
——-~—--———, order for appointment of, when takes effect; see Decree, 
execution of sae ar ase ws 7 489 


—, Partition suit—Mortgage suit—Receivers ow to aci = Decre For sale— 

Decree for Soreclosure. 

In a partition suit between co-owners, a consent decree was made. Ta give effect 
to that decree,-a Receiver was appointed. Certain properties, which included not 
merely the properties under the charge of the Receiver, but also two other properties, 
were mortgaged. After an ex parte decree was obtained by the mortgagee, an applica- 
tion was made for the appointment of a Receiver in the mortgage suit. 

Held, that a Receiver might be appointed in the mortgage suit, although a Receiver 
was appointed in the partition suit, The same person who was appointed Receiver in 
the partition suit might be appointed Receiver in the mortgage suit or different persons 
might be appointed. If different persons were appointed-as Receivers, the collection 
might be made by one of the Receivers only (for instance, by the Receiver in the 
partition suit), but the sums collected by him and payable to the mortgagor should be 
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Receiver—(Contd.) 
placed in the hands of the Receiver in the mortgage suit to be applied for the benefit 
of the mortgagee under the direction of the Judge. 

Where the mortgage-decree was for sale, and it was established that the 
security was not sufficient to satisfy the judgment debt, a Receiver would be 
appointed almost as a matter Of course, specially if there had been default in 
the payment of interest. But where the mortgagee had obtained a decree for 
foreclosure, and no personal! decree had been made, a Receiver need not be 
appointed before the expiry of the period of grace, as the mortgagee was not 
entitled at that stage to the profits of the property, and did not allege that the 
property was in ‘danger of being lost or wasted. Khubsurat Koer v. 





Saroda Charan Guha te ae 526 
—, proceedings against—Leave of Court, subsequent—Validation see io 
Rateable distribution oe an ve 55 


—-————, when can charge for legal assistance Legal assistance not sanc- 
tioned by Court—Services, nature of—Allowance, unnecessary or extrava- 


gant—Reasonable necessities; see Receiver fs sas 448 
—~—-——, when of necessity to be appointed — Mortgage: agree for sale— 

Security insufficient to satisfy judgment-debt ; see Receiver at Se. Lee 525 
Receiver’s account, when can be re-opened ; see Receiver i A 446 
Redemption, partial, principles of; see Transfer of Property Act, sec. 85... 530 


Reference to High Court—Habeas Corpus, writ of—Party’s remedy. 

The reference to the High Court mentioned in the Indian Extradition Act 
is not a ‘substitute for the writ of habeas corpus. The aggrieved party can 
have recourse to the latter remedy at his choice, whereas the former is entirely 
at the discretion of the Government. Zn re Rudolph Stallmann alias 


Rudolph Von Konig tee ai a 375 
———— to third Judge—Civil Procedure Code (1608), sec. 98, sub-sec, (2), 
change effected; see Revenue Sale Law, secs. 10, 11, 53 vee one 552 


Re-formation fi Situ—Refusal to take settlement—Government, right of, 
to soil—Possession, suit for recovery of—Temporary Settlement—Khas 
possession by Government after expiry of settlement—Change of character 


of suit—Declaratory decree, if can be made ; see Accretion ses 98 
Refund, promisee if to—Contract, breach of—Consideration, payment of 
part of—Deposit ; see Possession, suit for s vee we 7 «50 
Registered agreement to refer to arbitration —Variation—Evidence Act, 
© sec. 92; see Arbitration 7 ne bs an we 188 


Registration—Varying registered document indian Registration Act (7877), 
_ Sec. 17 (d)—Transfer of Property Act (1882), sec. 107. 

A document which varies the amount of rent paid under an existing lease regis- 
tered as required by section 17 (d) of the Indian Registration Act, as also the incidents 
of such payments, namely, the date of payment and consequences of default of payment, 
requires registration. 

The case of Raja Durga Prosady. Rajendra Narain in so far as it deter- 
mines that a document embodying an agreement for reduction of rent under a 
previously existing lease registered under section 17 (d) requires registration, 











approved. Lalit Mohan Ghose v. The Govali Chauk Coal Co. Ld. 4it 
Registration Act, sec. 17—Verbal submission to arbitration—Title to im- . 
movable property, affecting ; see Arbitration 188 

= » Sec. 17 (2)—Registered léase—Variation of amount of 7 

rent and incidents of payment ; see Registration... 41I 


Re-hearing of sut—Account books, entries in, proof of—Evidence, oppor- 
tunity to adduce ; see Review of judgment ve se us 103 
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Re-instatement, application for—Removal of legal practitioner for miscon- 
duct—Mis-statement of age in application for enrolment in Provincial 


Judical Service ; see Legal Practitioners Act, sec. 13 oa a 113 
Release of one judgment-debtor from liability, effect of ; see Joint decree... 354 
— of some of the judgment-debtors for consideration—Decree-holder, if 

can execute for balance ; see Joint decree es 354- 


Relevancy—Statement by third party as to situation of defendant" s land— 
Ejectment, suit for—Evidence Act, sec. 11: see Evidence Act, secs. 11, 


13, 32, cls. (2) and (3) vee eos 467 
Relief; when discretionary—Contract, spicis perfotmatise of—Judicial discre- 
tion; see Specific performance oe was See 374 627 


Rəmedy, alternative—Rent or damages—Agreement to pay superior landlord 
—Contract, breach of; see Damages, suit for Sac . 589 
Rent, entire, suit for Sèparate realisation, amicably and by suit—Tenant’s 
consent, if necessary—Lease, original, terms of, if may be TE 
nature of; see Co-sharer landlords e oo aee 373 


-, tate of—Accused’s conduct ; see Indian Penal Code, secs. es AJL oun 652 








, suit for—Kabuliat not proved—Issue as to existence of taluk raised and 
decided—Issue, subject of decision—Estoppel—Settlement of taluk with talukdar as’ 
estate, effect of—Use and occupation, decree for—Admission of payment of rent to 
talukdar, if evidence of sum payable to zemindar. 


Certain taluks including A within an estate were sold for arrears of Government 
revenue and purchased by the Government, who continued to hold the estate as a khas 
mahal. Fora good number of years temporary settlements were made as regards ‘A 
with the talukdars, and finally, in the year 1869, the taluk was separately assessed with 
Government revenue and formed intoa separate estate witha separate Touji number 
and settled with the talukdars : : 


Held, that the effect of settlement was to convert the taluk into a separate estate 
paying revenue to Government. That settlement having besen made with and accepted 
by, the talukdars, the talukdari interest ceased to exist. 


A suit for rent was based on a Agduliat said: to have been executed by the defendant 
for certain land included in an estate A which the plaintiff purchased at a ‘sale for 
arrears of revenue. The defendant denied the execution of the kabuliat and said that 
there was a skikmi taluk intermediate between his holding and the proprietary right which 
the plaintiff had acquired by his purchase, and that the rent was paid to the Shikmi ` 
talukdars. The kabuliat was not proved. i 

Held, that though there was no admission that the amount of rent admitted -to have 
been paid, was payable to the plaintiff, the statement was evidence of Dhat would be a 
fair sum to allow for use and occupation, nt 

When an issue was framed in the first Court as to whether the aired shitmi taluk did 
or did not exist and both parties went into evidence on that question, and was the subject 
of decision in both the lower Courts: l 

Held, that it was too late for the plaintiff to raise an objection in the High 
Court that the Courts below should not have tried that issue. Kali Chandrà 

Hom Chowdhury v. Ram Hari Dey } 
=-— v. Naba Kishore Dey 
, suit for-—Title, question of, decision on—Subsequent suit for title; see 

Res judicata tte aie ou on wee ve” 220 
Rent Recovery Act, secs. 109, 110—Decree for arrears of rent in respect of 

tanki tenure—Non-saleability. of tenure—Other property of judgment- -debtor, 

when can be sold ; see Execution sale se < ig bes ies 284 


ii ae 310 








veg ft, 
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Representation—Decree obtained against mother, effect of —Decreé, if binding against 
son—Execution sale, effect of—Tenancy, representation of, in landlord’s books by' 
one person on behalf of himself and his fellow tenants—Heirs, one of several, of origi- 
nal tenant, if and when can represent the tenancy—Fact, question of. = 


One person can, under certain circumstances, represent a tenancy in the books of the 
landlord on behalf of himself and his fellow tenants. 

The question whether one’ of several heirs of the original tenant represents the 
tenancy on behalf of all the persons interested, is essentially a question of fact. 

It cannot be laid down as an inflexible rule of law that one person cannot, 
under any circumstances, represent the tenancy so as to entitle the landlord ‘to 
obtain in a suit brought against that person a decree binding.upon all the persons 
interested in the tenancy. Gogan Sheikh v. Abejan Khatun sis 180 


Res judicata—First ; suit for rent, subsequent suit for title—Procedure to be observed wt 
question of res judicata, 

Where the sole question raised in answer to a suit for rent was whether the plaintiff 
was entitled to the land as stated by him or whether the defendant was the beneficial 
owner as alleged by him: 

Held, that the decision on the point operated as res judicata, in a subsequent suit 
brought for declaration of title to the same land. 

In order to decide the question of res judicata, the Court has to look to the pleadings 
and judgment to ascertain what the matter in controversy really was and what was the 

decision actually given. It is not necessary that an isste should ke formally raised. 

An estoppel is not confined to the judgment but extends to all facts involved 
in it as necessary steps or ground-work, and the judgment operates by way of 
estoppel as regards all the findings which are essential to sustain the judgment. 


Panchu-Mandal v. Chandra Kant Saha T a 220 
Restraint on alienation qualified as to time, validity of; see Restraint on a 
alienation we “ wee “ve oo 303 


EAE EE of Property Act, Secs. 10, 11—Conditional limi- 
tation limited in tinig attached to vested interest—Family settlement —Maintenance, 
charge of. : 

A clause for restraint upon alienation by the reversioners in a deed of family 
settlement between two Hindu widows and the reversionary heirs, who were two brothers, 
of their husbands, is bad in view of the principle recognised in section 11 of the 
Transfer of Property Act. 

Where the object of the restraint on alienation by the reversioners was the protection | 
of the rights of the widows to receive maintenance from what had been the estate of 
their husbands, the alienees from the reversioners who have accepted mortgage contrary 
to. the provisions of the deed of settlement, acquired rights subject to the rights of. 
‘maintenance possessed by the widows. i 

A restraint on alienation qualified as‘to time may be valid. 

A condition or conditional limitation upon alienation of a contingent interest before 
it vests, is good. . 

Semble. Whether a condition or conditional limitation upon alienation limited 
in time, is not bad when attached to a vested interest. 


Section 11 of the Transfer of Property Act recognises the elementary 
principle that a transferee of property ‘who takes an absolute interest, as for 
instance a donee or purchaser, ‘cannot be restrained in his enjoyment or disposi- 
tion of it by any condition inserted in the transfer. Such a condition deprives 
the property of its legal incidents and is inconsistent or repugnant to the main 
purpose of th@ transfer. It is consequently arbitrary and not enforceable in a 
Court of lav. Chamaru Sahu v. Sona Koer we ast a 303 
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Restriction limited in character, if valid—Alienation, right of ; see nee 

restraint on ae ave fi 585 
Restriction by landlord on “himself, if valid; see Alienation, restraint on ... 585 
Revenue Sale Law, secs. 10, 11—Separate account- Collector: act ot, nature 

of—Collector’s opening separate account in contravention of provisions of 

secs. 10 and 11, effect of; see Revenue Sale Law, secs. 10, 11, 53 ae 552 

—~—-————, secs. 10, 111, 53—FProprietor of undivided interest of specific 
portion of lands of the estate—“‘ Sharers with whom the Collector has opened separate 

account’—Land Registration Act, secs, 70, 71—Civil Procedure Code, secs. (7882) 

575—Civil Procedure Code, sec. 98, sub-sec. (2). 

Per Mookerjee and Vincent $$. (Brett F. contra). A proprietor, who is not a 
recorded sharer of a joint estate held in joint tenancy, within the meaning of section 10 
of the Revenue Sale Law, nor a recorded sharer whose share consists of a specific 
portion of the land of the estate within the meaning of section 11, but is recorded 
as proprietor of an undivided interest held in common tenancy of a specific portion of 
the lands of the estate but not extending over the whole estate, within the meaning of 
section 70 of the Land Registration’ Act, is not entitled to claim the benefit of the 
exception made in section 53 of the Revenue Sale Law in favour of sharers with whom 
the Collector has under sections 10 and 11 of the Act opened separate accounts, 

The Collector, when he opens a separate account under section ro or section 11 of 
the Revenue Sale Law, performs a statutory duty; his act must be in strict conformity 
with the legislative provisions on the subject. If the Collector opens a separate account 
in clear contravention of the provisions of sections 10 and 11, in fact, if the Collector 
applies the provisions to cases to which the Legislature never intended that they should 
be applied, his act is without jurisdiction, and cannot confer upon the person who 
obtains a separate account opened under such circumstances, the statutory privilege 
created by section 53 of the Act. ` : 

Per Mookerjee F. The expression “ sharers [with whom the Collector has opened 
separate account under sections 10 and 11” in section 53 of the Revenue Sale Law 
means “sharers-with whom the Collector has opened separate accounts acting in 
conformity with sections ro and 11.” 

Per Mookerjee and Vincent FF. The consequences of the opening of a separate 
account in cases of a proprietor of an undivided interest held in common tenancy in a 
specific portion of the land of the estate but ‘not extending over the whole estate, under 
section 70 of the Land Registration Act, are assimilated to the consequences of opening 
a separate account under section 10 or section 11 of the Revenue Sale Law, only in so far 
as sections 13 and 14 are concerned, that is, only in respect of the sale of the separated 
share and of the entire estate under certain specified circumstances, The position of 
such a proprietor is not identical for purposes of section 53 of the Revenue Sale Law 
with the position of the proprietor whose separate account has been properly opened 
under section 10 or section 11. 

Per Mookerjee F. Under section 575 of the.Code of Civil Procedure of 1882, 
it was the appeal that was referred to a third Judge, when the Judges hearing the 
appeal differed in opinion on a point of law, and on such reference, the whole 
appeal was open for argument, and not merely the point of law on which the } 
Judges had differed in opinion. Under section 98, sub-section (2) of the Code of 
1908, the proper procedure is to state the point of law upon which the Judges 
differ; the appeal is then to be heard upon that point only, and what is to be 
decided is not the appeal but the point of law only. Mahammad Mehdi 

Hassan Khan v. Sheoshanker Persad Singh ... e 552 
, sec. §53—*“ Sharers with whom the Collector has opened 
separate account under sections 10 and 11”, meaning of; see Revenue Sale 
Law, secs. 10, 11, 53 ict on as ve vee 552 
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Reversiorner—tright of alienees from—Family settlement—Widows and rever- 
sioner—Object of settlement—Right to receive maintenance; see Restraint 

on alienation a 303: 
Review of considered judginent of Judicial Compite; see Shebait, power of 

alienation wes Bae rrr ace 238 
Review of judg ment—Discovery of new and important per a rer 

Procedure Code (1908), Order 47, Rule 8—Re-hearing of suit—Account books, 

entries in, proof of—Evidence, opportunity to adduce—Revision of order rejecting 

review. 

Where a person satisfies the Court that he was unable with due diligence to produce 
some new and important evidence not within his knowledge at the time the decree was 
made, the Court ought to record an order admitting the review and then to give direction 
under Rule 8 of Order 47 of the Civil Procedure Code of 1908 for the re-hearing of the 


suit. . 


The Civil Procedure Code does not contemplate that the Court, on being satisfied 
of the existence of good grounds for review, should instead of making an order 
admitting the review, admit the new evidence sought to be adduced and then hear 
the case, not on the merits but as to admissibility of review on the basis of that evidence 
taken with the other evidence in the case, and finally reject the view on the ground that 
taken along with the other evidence it did not assist the applicant. 

The High Court made the order which the Court below should have made, 
and directed that when the case was re-heard the applicant would have oppor- 
tunity to prove specific entries in the account book and also to give relevant 
evidence with regard to such entries and the other side would also have an 
opportunity to rebut such evidence. parse Kumar v. Ram Narain 

Sing ree nae ioe sen 103 
Revision—Civil Procedure Code (1908), se sec o r15—Refusal to exercise jurisdic- 
tion—Misapprehension of true effect of statutory provision; see Rateable 


distribution sin aa os ses 5 50 
——————Consideration of evidence—High Court; seg Indian Penal Code, 
sec. 280 we t wee w os bes 656 


—~—Failure to exercise jurisdiction—Intention of parties in splitting up 
tenancies—Omission to decide whether landlord is precluded from suing 
on old jama ; see Sub-division of tenancy Ilo 
< —High Court’s power of—Appeal, trial of, by Collector, instead of by 

District Judge—Order passed in execution—Suit valued above Rs. 100— 

Objection under sec. 310 erage megs a third party ; see Execu- 

tion Sale te va . “ 284 
a High Court’s powers under sec. 25 of the Provincial Small Ganse . 
Courts Act and sec, 15 of the Charter Act; sze Provincial Small Cause 




















Courts Act, secs. 23, 25 i e Sai siy 118 

«of order rejecting review ; see Review of judotuent e ais 103 
Order not ascertaining wate of a aa aa rn ; see 

Appeal . 607 


Sale held under Bengal Rent Racovely (Under- Tea) Act—Bengal Sah) 
Act, sec 174, applicability—Orissa Division; see Auction Sale, setting 





aside of see see be vee es 168 
, if to be set aside in entirety Applications to set aside tried as one— 
Applicalien of some barred; see Sale, setting aside of wns as 346 
——-of putni tenure—Adjournment—No objection as to irregularity to be 
raised— Waiver to what extent ; see Sale, setting aside of oo Sat 346 


-—-, setting gside of—Sale of putni tenure—Waiver—Applications of some, barred by 
limitation—Consolidation—Sale of entire tenure, if to be set aside, 
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, sale—( Contd.) 

Whether there has been a waiver or not of the rights of the judgment- debtors, and 
if so, to what extent, depends upon the circumstances of each case ; the existence of an 
intent to waive is a question of fact, and the best evidence of intention is to be found 
in the language and conduct of the parties; the Courts cannot lay down any stereotyped 
and inelastic rule, by which all cases of waiver must be governed. 

Where in an application made on 4th February on behalf of the judgment-debtors 
for adjournment of the execution proceedings for one month to enable them to pay the 
decretal amount, it was stated that if they failed to pay the amount on 1st March, the 
sale might be held without the issue of a fresh proclamation to which the petitioners 
would not raise any objection on the ground of irregularities, and the Court passed 
the following order: “ Judgment-debtors’” petition, consented to by the decree-holder ; 
the sale is stayed till noon of the rst March. Fresh sale notice waived by 
judgment-debtors ”; 

Held, that the judgment-debtors waived the issue of a fresh proclamation of sale 
but did not waive any objection in respect of the proclamation previously issued. 

Where an application of two of the judgment-debtors for setting aside a sale of 
the putni tenure was allowed, and the applications of the -others, which were heard 
together and tried as if they constituted one proceeding, were dismissed as barred by 
limitation : 

Heid, that the sale should be set aside in its entirety, Kabidanund 








Thakur v. Pirthi Chand Lal 2 
Rudranund Thakur v. Pirthi Chand Lal j © a 346 
Sale Certificate—Execution proceedings ; see Execution sale, what passed at 136 
-—Interest transferred—Rent in arrear; see Execution sale, 
what passed at... we on oon is = 136 


Sale Proclamation, entry in—Judgment-debtor, notice of the proceedings — 
No objection—Subsequent objection, if entertainable; see Auction sale, set- 











ting aside of gii eee vee oe see vee 541 
—Under-statement of value—Misleading bidders—Inade- 
quate price ; see Auction sale, setting aside of eee tee 541 


Sanction to prosecute, application for—Successor in office—Order, if can e 
made without independent investigation; see Criminal Procedure Code, 
sec, 476 eee eee vee . 123 
Second Appeal—Bengal Tenancy Act, sec. 10GA. Sub-sec. (3)—Decision settling rent— 
Present rent, maintaining—Failure to prove excess. 
No appeal lies to the High Court from the decision of a Special Judge under 
section 109A, sub-section (3) of the Bengal Tenancy Act, from the finding that 
the present rent must be maintained inasmuch as the plaintiff failed to prove any 
excess, as it was a decision settling a rent. W. M. Grant v. Ram Rekha 


Bhagat .. a vo oo oo ive 110 
Order D to set aside sale under O. 21, R. 89; see 
Appeal wis i PAR ar dee ice 224 
Security, realisation of—Public Demands Recovery Act—Regular suit — 
Money claim; see Certificate sale, effect of ee see a's 292 


Separate account—Opening in contravention of law, effect of—Revenue Sale 
Law, secs. 10, 11 ; see Revenue Sale Law, secs. 10, 11, 53 see was 552 





charges for every act of forgery, if necessary ; see Indian Penal Code, 

secs. 467,471 r sae sie vee TA 652 
opening of, consequences of—Proprietor of undivided interest of 

‘specific portion of lands of the estate ; see Revenue Sale Law, sets. 10, 

13, 53 ioe aaa ids ae sa iat 552 
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Seputnidar paying off putnidar’s decretal amount—Charge, if can be split up; 

see Bengal Tenancy Act, sec. 171 “ee ae asi i ie 134 e 
Settlement with talukdar as estate, effect of—Estoppel ; see Rent, suit for ... 310 


Several Mortgages on distinct shares of same property—Co-ordinate rank 
—Execution of another mortgage—No specification of. prior security—Last 
mortgage subordinate ; see Transfer of Property Act, sec, 85 ast 530 


“Sharers with whom the Collector has opened separate account 
under sections 10 and 11,” meaning of—Revenue Sale Law, sec. 
53; see Revenue Sale Law, secs. 10, 1", 53 see ie 582 
Shebait, power of alienation—Makurrari lease—Indian Limitation Act (1877), 
Sch. If, Art: 134—Practice—Review of a considered judgment of the $udicial Com- 
‘+ mittee in a subsequent case. i . 

- A suit by a shebait to recover possession of a debutter property alienated more than 
twelve years before the institution of the suit by the plaintiff's predecessor in title, who 
granted a mokurrari lease of the said property in consideration of à fixed rent and the i 
payment of a fine equal tothe amount of two years’ rent, is not barred by Article 134 of 
‘the Indian Limitation Act. : = 

Their Lordships would not be justified in reviewing onan ev parte applica- 
tion the considered judgment of the Board delivered after full argument: Sri. 


Sri Ishwar Shyam Chand Jiu v. Ram Kanai Ghose... - 238 
Shebiitship, alienability—Alienee, recognised shebak—Undisputed posses- 
_. sion of mortgagee—Mortgagee, if shebait ; see Pala, if immovable property... 369 
Signature of one of the arbitrators before embodiment of decision—]udicial 
decision; see Award ves i oe uae vee 7143 
Solicitor’s authority to represent his client, when terminates ; see Receiver o - 445 


Specific Performance—Description of property—‘ Certum est quod certum reddi 
potest ”—Specific Relief, Act, sec. 22—Contract, when unenforceable—Relief, when 
discretionary--Vendor wot having whole interest—Plain* not amended—Suit, 
prosecution of, against added defendant, as if plaint amended—Objection, if can be 
taken in appellate Court. 3 
The description must be such as to enable the Court to determine with certainty 

with the aid of such extrinsic evidence as is admissible under the rules of evidence, which 

property was intended by the parties to be covered thereby. The description need not 
be given with such particularity as to make a resort to extrinsic evidence unnecessary 

Reasonable certainty is all that is required and extrinsic proof is allowed in order to 

apply, not to alter or vary, the written agreement. 

Section 22 of the Specific Relief Act first sets out the general rule, and then specifies, 
in three successive paragraphs, circumstances, under the first two of which, the Court 
may properly exercise a discretion not to decree specific performance, whilst under the 
third it may appropriately give a decree. The circumstances so stated are illustrative 


and the enumeration is not exhaustive. 

A contract, although, not illegal, 
and is a good ground to justify refusal of its enforcement in equity. 

The relief lies in the discretion of the Court, only in so far as it must: nécessarily 
es of the case, the contract is or is not an equitable 
ontract is fair and reasonable, and that the conduct 
for the application of judicial 


is nevertheless detrimental to the public welfare 


judge whether under the circumstance 
ons; but if it is determined that the c 
of the plaintiff has not been unconscious, there is no room 
discretion. 

Where the vendor has not subst 
though he cannot enforce the contract against 
on having all@hat the vendor can convey, an 
purchaser does not claim any compensation for the difference. 


antially the whole interest he has contracted to sell, 
the purchaser, yet the purchaser can insist 
d the case is very much stronger where the 


You, XIV.] INDEX OF CASES. 725 


Specific Performance—(Conid.) 

- -Though the plaint was not amended, if throughout the trial in the original 
* Court the case proceeded on the assumption that the plaint had been amended, 
the defendant in the appellate Court cannot take the plea that the suit ought not 
to have been ‘allowed to proceed against him. Gaj Kumar Chand v. Lach. 

: man Ram ie ae ss ss a 627 
= Of contract, suit fin Ouavads but not unconscionable bargain 

7 Fraud or misrepresentation—Principle to be applied in a case where the parties 

are at issue on a vital question of fact. 
In a suit for specific performance of contract: 

_ Held, that though the bargain was onerous but as there was nothing to show that 
it was unconscionable, and in the absence of fraud or misrepresentation on the part of 
the plaintiff which induced the defendant to enter into the contract, the plaintiff was en- 
thled to a decree. : 

In dealing with a case in which the parties are at issue on a vital question 
of fact, the safe principle is to consider which story fits in with the admitted 








facts. G. W. Davis v. Maung Shwe Go i ai ber 250 

Specific Relief Act, sec. 2a—-Circumstances stated, if exhaustive; see 
Specific Performance on see wee as se 627 

Standing crop, if attached, when land attached; see Damages, suit for oe 515 


Statement by third party as to situation of defendant's land, admissibility 
Ejectment, suit for—Evidence Act, sec. 11 ; see Evidence Act, secs. 11, 13, 
32, cls. (2) and (3) tee aa wis ss ci 467 
in deed that transferor, the owner is extinguishing his interest or 
placing restriction on it, if admissible—Evidence Act, sec. 32, cl. (3); see 














Evidence Act, secs. 11, 13, 32, cls. (2) and (3) oe ets es 457 
—- made in deed of conveyance or mortgage, admissibility—Evidence - 
Act, sec. 32, cl. (2); see Evidence Act, secs. 11, 13, 32, cls. (2) and (3) of 467 
of party containing defamatory matter or words—Privilege, abuse 
of—Court’s power—Procedure ; see Defamation, suit for damages for ia 31 
Status— Purchaser at a sale in execution of rent decree—Purchaser executing’ z 
~ Kabuliat—Tenancy how ascertained ; see Tenancy ces tee 38 
Statute, interpretation of—Right of criminal i in Common Law; see Burden ‘ 
of Proof v0 one ave ; sos 375 
Stay of execution, order relating to—‘ Order iclalinip te to execution of decree ’— 
Civil Procedure Code (1908), sec. 47 ; see Decree, execution of we + 489 
Sub-division of tenancy intention of parties—Revision—Failure to exercise juris. 
- diction. 


Whether new tenancies have been created on the sub-division of a tenancy, depends 
upon the intention of the parties. 

A Court fails to act in the exercise of its jurisdiction when it omits to form 
any opinion as to the intention of parties in splitting up the tenancies as well as 
when it omits to deal with the question whether, even if the tenancies have been 
so split up- asto prevent the landlord from suing for rent on the original jama. 

W. W. Grant v. Ram Rekha Bhagat oe see 110 
Submission out of Court, if revocable ; see Arbitration a eae 188 
Subrogation—Purchaser of equity of Saisie Tada of property, 

The purchaser of an equity of redemption, upon paying off prior mortgages, is sub- 
rogated to the rights of the mortgagees paid off, the mortgages paid being considered part 
of the purchaser’s title to the premises. Such a purchaser is entitled to claim interest on 
the foot of the mortgages discharged ; but he cannot be allowed to retain the profits of 
the properties, It is only his mortgagee-character which can support his claim for interest; 


9 
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Subrogation——(Contd,) : 
and it is only the status of full owner that can justify the enjoyment of the profits by him e 
He cannot simultaneously enforce his rights in both capacities. 

A person cannot claim a subrogation when he simply performs his own 
obligation or covenant. Satnarain Tewari v. Chowdhuri Sheobaran 














Singh “es wee tse oe ee z 500 
Subsequent application, if continuation of previous application—Èxecution, 

arrest of—Claim successful; see Decree, execution of ase ene 610 
—————, when treated as revival of previous application ; see 

Decree, execution of ... wee ae nee vs 610 

conduct of parties, if can affect terms of tenancy ; see Tenancy... 38 

—-- if can alter nature of tenancy ; see Tenancy... 38 














Succession, attempt to alter mode of —Will, construction—Permanent devo- 
lution of property in direct male line—Female heirs and their descendants 
to take on failure of descendants in direct male line; see Hindu Law—~ 


Inheritance eee ove oe eee aia ʻi 
Suit for possession of fishery—Limitation Act (1877), “Sch. HI, Art. 141; see 

Fishery Right .. ove on eee vee i 892 
———-, maintainability—Interest and compound inter2st due on mortgage bond; 

see Mortgage... oe on oe — e. -245 
——- on a right springing out of contract ; maintainability ; see Possession, suit for 159 
——-, pendency of—Submission to arbitration—Award, if binding on infant; 

see Arbitration ... ove on wee ee wes 188 
——-to restrain collection of rent and for declaration of title—Relief, how 

valued ; see Court Fees Act, sec, 7 ow one ee e -47 
——-for specific performance of contract of sale and for delivery of 

possesgion—Court fees Act, sec. 7 cls IV and V; see Possession, suit for- 159 


Tanki tenure—Decree for arrears of rent—Non-saleability of tenure—Judgment-  -' 
debtor’s other property, when can be sold—Rent Recovery- Act, secs. 109,110; os 

see Execution Sale ave a wes . «> ~ 284 
Tehsildars’ signatures—Receipts—Genuineness, evidence of ; see Permanent 

Lease : eee tee on vee ine tee 914 
Tenancy, ‘description of, as jote, effect of; see Tenancy see vur 42 
-~———Tenure-holders or occupancy raiyats, entry in record as— tatus, -question 

of—Lease, entry in, if and when binding on landlords—Estoppel—Tenancy, nature 

of, how to be determined—Lease, construction of—Conduct of parties, een 

if and when may alter nature of tenancy. g 

The true test of a raiyati interest is to seein what condition the land was when 
the tenancy was created. If raiyats were already in possession of the land and the 
interest created was a right not to the actual physical possession of the land, but to, 
collect rents from those raiyats, that is not a raiyati interest. 

Where the plaintiffs purchased a tenancy at a sale held in execution of a decree 
for arrears of rent and after their purchase executed a kabulyiat (lease) in favour of 
their superior landlords, the nature of the tenancy must be determined - primarily 
with reference to the lease. 

Where a lease recited that there were resident tenants on the land demised, that 
it was a Iease for a term of 12 years and yet was regarded as a temporary tenancy and 
that the lessee was to hold the land either in kas or by letting it out to tenants: . 

Held—That each of these three elements serves to indicate that the interest created 
in favour of the lessees was that of tenure-holders. 

Where the terms of the original grant are ambiguous, the. subsequent conduct of 
the parties may be looked into to ascertain the nature. of the tenancy in. its inception. 
Where, however, the terms of the original grant are unambiguous, it can not be laid 





er~ 
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Tenancy—(Conid.) - 
down as invariable proposition of law that~the nature of the tenancy is necessarily 
altered by the subsequent conduct of the parties. 

The subsequent conduct of the parties may, in certain circumstances, alter the. 
nature of the tenancy for the benefit of the under-tenants but it can not be held that, 
after A has granted a lease in favour of B, and B has granted a sub-lease in favour of 
C, A and B by any conduct of theirs can prejudice the position of C, 

~ Subsequent conduct, while it may throw light upon the nature and origin of a 
tenancy, can not be taken to affect its terms. 

The mere description of a tenancy as a jote, does not conclusively show its 
true nature. It is open to a stranger to show that, although the tenancy is des- 
cribed as a jote, its real character is that of a tenure. Promotho Nath 








z Kumar v. Nilmani Kumar ... wi ss es ate 38 
— valid, how created—\’ermanent lease, creation of, before 1882; see 
Permanent lease aie oer oe see “ae 614 
Tenant holding over—Notice to quit—Bengal Tenancy Act, sec. 45; see 
“Ejectment, suit for tes a pia ooe oa 170 
, one, if can enter his name in the landlord's sherista for himself and 
for others; see Representation E ties cae wee 180 


Testator’s estate, whether completely dedicated and created debutter—Heirs 
to enjoy half the property through manager—Absolute beneficial owners; 




















see Will, construction of ... tes as vas see 618 
Thakbust map—Ex parte entry and contradicted statement, value of; see 
Jungle land oe é a ss nid ee 319 
Thak Map—Evidentiary value—Jungle land—General allegation ; see Posses- 
sion, suit for vi ne ve sad ‘ees vee 578 
Third party, when not exonerated; see Decree, amendment of ... vive 481 
Title, extinguishment of, effect of—Limitation Act, sec. 28; see Certificate . 
sale, effect of wae eee oes wa’ ets i 292 
Transfer of Property Act, if exhaustive; see Transfer of Property Act, f 
sec, 88 tee on ie ae sis ae 530 
—— —, sec, 10—Covenant restraining lessee from . 
transferring, if valid—Re-entry ; see Alienation, restraint on ...- ane 585 
—— , secs 10, 11—Family. settlement—Restraint on 
alienation by reversioners ; see Restraint on alienation aa toe 303 
, sec. 11, principle ; see Restraint on Alienation — 303 








= ——, sec. 76, cls. (g) and (4)—Usufructuary mort- 
gage—Agreement not to render account—Statute, subsequent passing of— 














Cesses realised—Mortgagor, if entitled to credit ; see Mortgage vee 507 
——— , sec. 78—Mortgage—Insolvency proceeding ; 
seé Priority one one on se is ane 79 


, sec. 85—Party interested—Plaintif’, no notice—Decree 
efect of, on interested party not joined—Transfer of Property Act, not a complete 
i Code—Substantial justice. 

Section 85 of the Transfer of Property Act imports an obligation upon the mort: 
gagee plaintiff to bring on the record interested persons, of whose existence he has 
notice. The section does not lay down what consequences are to flow from the breach 
of this statutory-obligation. - 

If a person interested in the mortgage security or in the right of redemptian, has not 
been joined as a party to the mortgage suit, the decree and sale in execution do not 
destroy his right of redemption, and he is entitled to exercise it in any; proceeding pro» 
perly framed for the purpose, or-setit upin defence whenever his title is sought to be 


= $< 








‘ignored or assailed.. - 
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Transfer of Property Act—(Conid.) ‘ 

The Transfer of Property Act does not purport to be a complete Code and a recourse 
to the first principles of jurisprudence may occasionally be useful in the administration 
of law as contained in an Indian Code, however carefully it may have been drawn up. 
One of these fundamental principles which regulate the administration of justice is that 
no one is to be condemned, punished or to be deprived of his property in any judicial 
proceeding unless he had an opportunity of being heard. 

The law has not always been developed on logical lines, What has to be steadily 
kept in view is not logical precision, but substantial justice in the determination of 
controversies. ` 

A mortgagor executed several mortgages on distinct shares of the'same property, 
which were entitled to co-ordinate rank; he then created another mortgage, without 
specifying the prior security to which it was subordinate: ¿ 

Held, that the last mortgagee was entitled to be treated as subordinate to the lightest 
incumbrance. 


Principle of partial redemption explained. Bunsee Das v. Gena Lal Jha . 530 























— 7. sec. 89, applicability—Mortgage decree pay- 
able by instalments ;’see Decree, execution of séi 648 

» sec. 107—Lease—Variation of ETIES 
agreement ; see Registration a on ice e > AIL 

_ sec. 108, cl. (0)—Lease in perpetuity—Sub-soil 
rights, to whom belongs—Intention not apparent; see Mineral rights sis 361 
Trespass by Hindu Widow—Liability of Husband’s estate ; see Hindu Widow gI 
Trust, acceptance of—Aczuiring property as a trustee—Assertion of adverse title by 

trustee on his own behalf. ae: 


No person who has accepted the position of trustee and has acquired pro- 
perty in that capacity can be permitted to assert an adverse title on his own 
behalf until he has obtained a proper discharge from the trust with which he 


has clothed himself. Srinivasa Moorthy v. Venkatavarada Iyengar 64 
Trustees, powers of—Decree; see Decree, execution of see we 337 
‘Under’, meaning of—‘Ohterwise than under a temporary settlement '; oe 
Village Chaukidari Act, sec. 1 ove e vee vee 151 
Under-raiyat—Bemiadi potta—Notice—Ejectment; see Bengal Tenancy 
„Act, sec. 49 (4) i sie sve ere zis san 407 
Unprofessional conduct—Attestation after testator's death—Repentant 
conduct; see Legal Practitioners Act, sec. 13 az see 606 


Under- statement in valuation—Valuation according to decree- holder's 
statement—Sale proclamation—Civil Procedure Code, (1908) secs 2, 47, . 


O. 21, R. 66, sub-R. (2), cl (e); see Appeal ang “38 
—-————of value—Sale proclamation—Misleading bidders—Inade- 

quate price; see Auction sale, setting aside of tee . 541 
Unintentional interference with another’s person or property— Mistake, 

honest or inevitable, if good defence ; see Damages, suit for 515 
Use and Ocoupation, decree for—Admission of payment to third person, 

if evidence of sum payable ; see Rent, suit for eee r oe 310 


User, evidence of independent, in each case, if Peisa ee different 
documents using as a genuine forged rent receipts; see Indian Penal Code, 


* secs. 467, 471 nee see one ate nee we | 652 
Using as genuine forged rent receipts—Two different documents—Charge, 

framing of ; seg Indian Penal Code, secs 467,471 ... oe 652 
Usufructuary mortgage—Agreement not to render account—(Cesses. realised 

—Subsequtnt passing of statute—Variation of terms—Oral evidence, ‘4 


admissibility—Evidence Act, sec. 92; see “Mortgage eae on "507 


2a! 
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i Usufractuary mortgage—(Contd.) 
i 





-of interest in a turn of worship, if to be attested— 
Transfer of Property Act, sec. 59; see Pala, if immovable property ee 369 
Validity of marriage—Presurption—Insanity—Observance of forms and 











ceremonies; see Marriage... FA se see P 72 
Valuation of relief—Suit to restrain collection of rent and for declaration of 
` title ; see Court Fees Act, sec. 7 es n> deve vee ne 47 
Value of suit—Value stated by plaintiff—Appeal, forum of; see Possession, 
suit for aac ar ase dig “i te 159 
Varying registered document—Varying amount of rent and incidents of 
payment; see Registration ... tee she ae Os 4u 
Vendor not having whole interest contracted to be sold—Purchaser’s right; 
e see Specific performance iad, "ae wis ate sia, ses 677 
Verbal submission to arbitration, validity—Title to immovable property, 
affecting; see Arbitration ... aes ee acs ise 188 
Village Chaukidari Act, applicability—Assigment’ of chaukidari chakran 
land; see Village Chaukidari Act, sec. 1 te rn cas 151 
—— - , Sec. 1—Chakran land—Madhupur estate—' Otherwise 


than under a temporary settlement ’— Under ’— Assignment ’—Limitation Act; 

(1897) Sch. II, Art. r4. 

Chaukidari chakran lands within the meaning of the Village Chaukidari Act, are 
lands which having been assigned by Government, have not been taken into account in 
the assessinent of land reyenue. 

The words “ otherwise than under a temporary settlément ’! in. the définition of 
‘chaukdari chakran lands’ refer to a settlement by Government and the assignment 
there referred to is an assignment made by Government at the time of the settlement, 

Per.Casperss $.—The word “under” in the phrase “otherwise than under a tem- 
porary settlement ’’ means “ in the course of,” , 

By a sdnad, the lands which the ‘Raja of Madhupur held under the Mahrattas were 
confirmed to him in perpetuity at a fixed jama: i 

Held, before the Village Chaukidari Act could be applied, it should be shown that 
the lands which had been dealt with’ were chaukidari chakran lands within the defini- 
tion given in that Act. That as in this case, there was no assignment of chaukidari 
chakran lands, the said Act was not applicable. i 
_ Article 14, Schedule II of the Indian Limitation Act is inapplicable to the 
case of setting aside an order which is a nullity. Sri Birbar W: arayan 

Chandra Dhir Narendra v. The Secretary of State for 











India in Council... . ss see . 151 
Waiver—Award, if vitiated—Arbitrator guilty of irregularity in course of . 
reference; see Arbitration... sas es ry) os 188 
———~-——Judgment-detbor’s right to waive order absolute—Mortgage decree 
payable by instalment ; see Decree, execution of a wes ee 648 
—- Parties, if can waive advantages of law or rule—Law or rule not 
based on public policy ; see Decree, execution of ae o on See 648 
——:———~ Proof, necessary—Award vitiated ; see Arbitration ian ae 188 
-— Rights of judgment-debtor, what rule governs; see Sale, setting 
aside of wed = Meta oe ‘ive its wee 346 
Warrant, issue of, by Government of India—Illegal detention ; see Jurisdics 
tion, High Court's ose ue ate oe aes 378 
—- ı when issued—Extradition Act, sec. 4 sub-sec. (1); see Extradition 
Act, secs 3 sub-sec. (8), 4... i we e. 375 


Wife, if husband’s kindered—Indian Succession Act, sec. 99—Exception ; see 
Hindu Wills s bee rise ose seo 4 20 
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Will, construction—Attempt to alter mode of succession—Permanent devolu- 

tion of property in direct male line—Female heirs and their descendants to 

take on failure of descendents in direct male line ; see Hindu Law- Inheri- 

tance ie oo ee ove in cn iyn 
— construction of—Testator’s estate, whether completely dedicated and created debutter 

—Natural heirs, to enjoy half the profits through the manager, whether absolute bene- 

ficial owners of a moiety of the property—" For the-purpose of rendering help in the 

sheba of the deity,” meaning of- t 

Where a testator purported to dedicate by a will all his properties toa deity ae 
stated that therein his heirs should have no right of ownership or proprietorship, and also 
directed that after deducting the, charges for management and Government Revenue; one- 
fourth of the profits should be devoted to the worship of the deity and the annual cere- 
monies, one-fourth to the repair of the houses of the deity and other houses, and’ the re, 
maining moiety his heirs should get according to the Dharma Sastras from the manager. 
“ for the purposes of rendering help in the sheba of ‘the deity, ” and further directed in a 
subsequent clause that arly of his heirs would be able to obtain from the manager his por- 
tion of the profits mentioned above as the frosad of the Thakur : 

Held, upon a construction of the will, that the gift of a moiety. of the -- 
profits or income through the hands of the manager was equivalent to a gift ofa > 
moiety of the corpus to his heirs, and they took the beneficial interest in such 
moiety, and that the words “ for the purpose of rendering help in the sheba of 
the deity ” imposed no condition but merely stated a purpose or object, which 
the heirs might observe or neglect as they felt inclined. Akhil Chandra 

Sen v. Rebati Raman Majumdar os oe sis 618 


Withdrawal of suit, order of—Suit by one member of joint family—Permission to 
withdraw on payment of costs—Condition not fulfilled—Suit by-all members of joint 
family, if barred—Costs, deposit of, how and when may be made—Costs, deposit of 
after presentation of plaint. 

An order made by a Court in a suit brought by one of several members of a joint 
family for recovery of money due on a promigsory note permitting the plaintiff to with- 
draw from the suit with leave to bring a fresh suit- subject to limitation and-on condition — 

that he must pay or deposit the defendent's costs Before bringing a fresh suit, is not bind- 

ing upon the other members of the joint family who were not parties to the suit, anda 
subsequent and fresh suit brought by the previous plaintiff and the other members of the 
family cannot, so far as the latter are concerned, be dismissed on the failure of former 
depositing or paying into Court the costs as ordered, but must be tried out so far as they 
are concerhed and in the persence of the other plaintiff, whom e are entitled to ask to 
be joined as a party defendant to the suit. 

Where no question of limitation arises, the subsequent suit may be Stakes to have 
been duly instituted, as regards all the plaintiffs, on the day on which the costs were 
deposited. 

The deposit of costs on a day subsequent to the presentation of the plaint 
may be treated as a sufficient compliance with the order made in the previous 











suit. Gopi Lalv. Lala Nagan Lal -.. Ma ci 105 
- — on payment of costs—Costs, where to be paid—Appel- 
late Court ; see Damages, suit for eae ws on “ts 515 
‘Witness, if liable for words written or spoken inthe course of any proceed - 
ing ; see Defamations, suit for damages for eu oe oe 31 
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MISTAKE IN THE FORMATION AND PERFORMANCE 
OF A CONTRACT.” l 
III.—MISTAKE IN REDUCING TO WRITING. 

When a verbal contract has been completed and is reduced 
to writing, there is an opportunity for a mistake to occur in the 
writing. 

The common law rule of evidence, that a writing could not 
be varied by parol testimony, has given considerable difficulty, 
and the objection that the relief violates the rile has been raised 
in many cases. Itis now, however, well settled that where there 
is clear proofofa previous oral contract, to which the written 
contract can be made to conform, the party prejudiced by the 
mistake in the writing may have appropriate relief. (x) 

The parol evidence rule originally necessitated an interfer- 
ence by a Court of equity, but in most jurisdictions-the reliéf is 
now administered in a common law proceeding or in an action 
under a Code. is 

The party prejudiced b¥ the mistake may proceed in a Court 
of equity, in advance of performance, for a decree of reformation, 
or he may apply for an injunction restraining the other party from 
proceeding under or using the contract until the mistake has’ 
been corrected. Ina jurisdiction where equitable principles are 
administered at common law, he may defend in an action on the 
contract on the ground of mistake, or he may sue on the contract, 
setting up the mistake as part of his case. 

Such mistakes, however, are not usually discovered in the 
ordinary course of business until the time for performance arrives, 
and the party ascertains the exact respect in which the mistake is 
going to affect his pocket. An application even in equity, in 
advance of performance, ‘is rare, and the contract is generally 
reformed and enforced as reformed in one proceeding. 

It is necessary to require competent proof of the previous 
oral agreement, ‘because it is very easy for-a man, when he is 


(1) The rule was applied in the following cases, and the written contract was 
reformed. Wilson v. Wilson (1854) 5 H. L. U. 40, where the case arose on a 
defence made by the party making mistake in a suit on the contract, defence 
allowed. Columbia Law Review, Vol, XI p. 299. [Banerji’s Specific Relief Aot, 
Tagore Law Lecture, 1906, pp. 545, 546]. e 

Columbia Law Beview, Vol, XI p. 299, 
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faced with liability ona contract, to think that it should -be 
reformed in order that he may escape the obligation. 

The principle involved in this part of the discussion is of 
frequent application in the law of insurance. An insurance policy 
is not a contract itself, but is a writing reciting the performance by 
the insured of his part, to wit, the. payment of the premium, and 
setting forth the obligation of the company. The issuing of the 
policy is usually preceded by a previous agreement between the 
parties, which agreement is the real contract in the case. (1) The 
performance by the company is the payment of the loss. The 
policy, therefore, is a reduction of part of the contract to writing. 
Where, through mistake, the policy does not conform to the 
previous agreement there isa mistake in reducing the contract 
to writing. : : : 

It is often difficult to distinguish between a mistake in forma- 
tion and a mistake in reducing the contract to writing, and the 
distinction is frequently overlooked, although it is of great impor- 
tance in order to demonstrate the fallacy of the notion that there 
must be a mutual mistake in reducing the contract to writing 
before the law can afford relief. The contract is generally reduced 
to writing by one party or the other, or by a third party acting 
for one or the other or both, and it is clear that no mistake in 
such writing can operate to the prejudice of either party who does 
not know of the mistake. No mistake of one party in reducing 
the contract to writing can deprive the other of his rights 
under the contract already formed, and, on the other hand, the 
circumstance that a party has made a mistake in reducing the 
contract to writing cannot deprive him of the right to have the 
mistake corrected. Itis not necessary, therefore, although there 
are some expressions in the books to that effect, for the mistake 
to be mutual. It is plain, from an examination of the cases, that 
the law gives relief whether the mistake is or is not mutual and 
no case has been found of a mistake in reducing to writing in 
which the necessity for mutuality of mistake has been insisted on. 

A Court of equity will sometimes presume a mistake in 
reducing a contract to writing. There isa presumption of law 
that all written instruments conform to the intention of the parties. 
This a natural presumption, because, otherwise, why would the 
parties have signed the instrument ? Now, where there is a joint 


(1) See Vaokenzie v, Coulson (1869) 8 Eq. Cases 368, Keener, Vol. 3, p. 267. 
In this case the insured applied for insurance and paid the premium upon 
receiving the policy. The Company alleged a mistake and filed a bill, an action 
at law Wing pending upon the policy, to have it rectified, alleging that it was 
not in accordance with the previous agreement, 
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bond, and the money for which the bond was given was borrowed 
by or came to the use of both parties, the contract antecedent to 
the bond is that each and both should be bound to pay. When, 
therefore, the bond is afterwards drawn as a joint bond only, there 
may be a reasonable presumption that by reason of mistake, the 
intention of the parties has not been carried into effect. It 
frequently happens that a question arises as to mistake in reducing 
to writing an oral agreement for the conveyance of land. In 
such case, of course, the provisions of the Statute of Frauds are to 
be considered, and the question whether a mistake can be 
corrected depends on the construction of that statute, and not on 
“principles relating to the law of mistake. Further reference to 
this subject is therefore omitted. 

Where consent is given to the omission of a stipulation from 
a written agreement upon the promise that the omission will 
make no difference, it is not a case of mistake, 

Under the same principle come the cases where a party 
signs a document under a representation as to its legal effect, 
or under the impression that words substantially to a certain 
effect were incorporated. So, where a stipulation is omitted 
voluntarily by both parties upon a certain assumption as to its 
legal effect, there is no case of mistake in reducing ‘the contract 
to writing. The writing stands just as they agreed it should. 

_ Where the parties conduct oral or other negotiations which 
do not proceed to a perfect contract, and then one.of the parties 
offers to the other a writing embodying the contract, and the 
other signs, he is bound because the written instrument is in 
the nature of an offer which he is obliged to examine before he 
signs. He is bound by -his acceptance of the offer, and his 
-mistake, if any, as unilateral and exists in his own mind only, 
The party must read and understand the document before 
signing. But where he could not read, and the contract was 
read ‘over to him, and he called attention to the supposed 

` omission, and was assured by the other party that the agreement 
covered everything agreed upon, he could have relief. In this 
case he depended on the other party to write the contract, and 
the case is almost one of fraud (1). 


(1) The attempt is frequently made to lay down a general rule as to the 
effect of negligence in signing a paper It is clear, however, upon reflection 
` that the rule will differ according to the circumstances of the case Thus, if the 
Negligence isin signing, by way of acceptance, a paper which is an offer, 
the party signing has small chance of relief; but if the negligence is in sign- 
ing aà paper which is a redutcion of a contract to writing or the performance 
of a coutract, the party signing can generally have relief, notwithsgnding 
his negligence,—Columbia Law Review, 
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IV.—MISTAKE IN PERFORMANCE. 


There are several cases of mistake in performance which , 
‘may arise: (1) Performance of a contract to which the party 
performing has a good defence other than that arising out of 
mutual mistake in formation. (2) Performance ofa contract 
when the other party has, by mistake, made an insufficient 
performance of his part,of the contract. (3) Mistake in 
performance to the prejudice of the other party. (4) Mistake 
in performance to the prejudice of the party performing. The 
cases will be discussed under these divisions, before proceeding 
to which, however, we shall notice several matters which have, 
obscured the subject. 


; Where.the mistake is in the performance of the contract, 
it is not necessary for it to be mutual (1), although in many cases 
of mistake in performance, the Courts have used expressions to 
that effect. (2) The party seeking relief from a mistake in 
performance by the ‘other party cannot be deprived of his 
remedy because he did not know of or participate in the mistake, 
nor, on the other hend, can the party who has made the 
mistake in performance to his own prejudice, be deprived of 
his remedy. Furthermore, when the argumentthat the mistake 
must be mutual is attentively considered, it will be found to 
have an effect just opposite to that generally supposed. The 
greater the mutuality of the mistake in performance, the miore 
room there is to argue that the parties have waived the correct 
performance prescribed by the terms of the contract and sub- 
stituted the incorrect performance. When the mutuality is less, 
the party seeking relief has stronger ground to insist upon the 
compliance with the terms of the contract. l 


Although the notion that the mistake must be mutual is 
frequently found in the books, it clearly proceeds from a failure 
to distinguish between mistake in formation of the contract and 
mistake in performance, which distinction is of great importance. 
but is generally overlooked. The common confusion on the 
subject is well illustrated by the remarks of a learned writer in 
the Harvard Law Review (3), who calls attention to two cases which 
he says are inconsistent, one, the case of Wood v. Boynton (4), 


(1) Keener, Qasi Contracts (1893) 122; Bishop, Contracts (2 Ed. 1907 
Beo. 703. = 

(2, See Metropolitan Counties Society v. Brown (1859) 26 Beay, 454, 

(3) 5. H. Abbot Jr. 23 Harv, L. R. 608 (616). 

(4) (1885) 64 Wis, 265. 
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where the parties bought and sold for one dollar a certain 
stone in the mutual and erroneous belief that it was a topaz. 
In truth it was a diamond worth $ 700 and it was held that 
there was a mutual error which would not justify relief by the 
Court. The other is the case of Chapman v. Cole (1), where 
the plaintiff passed a gold coin, privately issued in California 
by one Moffat, all parties mistaking it for fifty cent piece. The 
fifty cent piece was apparently due under some contract, and 
the plaintiff was allowed to recover the value of the Moffat 
coin from a third person to whom it had been passed under the 
same mistake. The distinction between the cases is clear. The 
first was that of the sale of a specific chattel, with a mutual 
mistake as to value in the formation, for which the law affords 
no relief. The second was the case of a mistake in performance, 
oné party giving by mistake something in performance more 
valuable than he was obliged to, and it was properly held that 
he could recover the amount of that performance. 

The distinction between mistake in reducing the contract 
to writing and mistake in’ performance, although clear on 
principle, is sometimes difficult to draw on the facts. Thus, in 


‘the case of Garrard v. Frank (2), there was an agreement to 


lease a house at a certain rental. It might be said the lease in 
which there was a mistake, executed and delivered by the lessor, ` 
was the’ performance of the previous agreement to lease, and 
yet, on the otherhand? that the lease was contract, and therefore 
the case was one of mistake, in reducing the contract, to 
writing (3). The distinction is of importance in the interests 
of clear thinking, and has been already referred to. 

We now come to the discussion of mistake in performance, 
and we shall first take up the case, previously referred to, where 
the party performs the contract in ignorance of the fact that he 
has a good defence for refusing to perform (4). In like manner, 
and for the same reason, the party accepting performance under 
the contract in ignorance of the fact that he is entitled to 
other or more valuable performance, is etititled to a similar 
relief, The remedy here’ was originally equitable, the party 
who had performed being helpless at common law. As most. 


_of these cases were those where the performance was the 


(1) (Mass, 1858) 12 Gray 141. 

(2) 11882) 30 Beav. 446. 

(3) For an instance of preliminary negotiation preceding a lease, see 
Paget v. Marshall (1884) LR, 28 Ch. D. 255, Keener vol. 3 p. 295. A lease 
is the performance of the contract. Gregory v. Wilson (1851) 9 Hare 683.9 

(4) The defence may arise from a relievable mutual mistake in the forma- 
tion of the contract, See Mutual Mistake in Formation, 
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payment of money, the action for money paid undera mistake 
was adapted to the case, and the equitable principle was thus 
introduced into the common law. Many of the cases illustrating 
these principles are those where an insurance company pays the 
amount due under the policy not knowing at the time of pay- 
ment that there is a good defence to the claim. 

Where a Fire Insurance policy contained a clause avoiding the 
policy if the insured made such a conveyance, and the company, 
in ignorance thereof, collected assessments on the policy and the 
insured could recover back the premium paid. ‘So, also, where 
there is a payment of a lapsed policy, the case is that of a payment 
under a supposed contract which has ceased to exist, and as ‘to 
which there is no liability, and with respect to which the com- 
pany may recover back the payment. 

This principle is also of frequent application in the case of 
life insurance, where the beneficiary and the company deal with 
the policy under a mistake as to the existence or non-existence of 
the insured, and the fact turns out to be otherwise than they 
supposed. Inthis case, the party prejudiced is entitled to deal 
with the policy in accordance with the fact as it really was. (1) 

In these cases, the payment by the company of the loss is the 
performance. of the contract, and acceptance by the beneficiary of 
the amount so paid is the acceptance by him of the performance, 
and the performance by one or acceptance by the other, in the 
shape of a cancellation of the policy, renewal or issuing of new 
insurance in place of old, isa mistake in performance, although 
these cases are not generally so considered by the Courts and text 
writers. Where, however, there is a mutual doubt as to whether 
the insured is alive, and the agreement as to the policy is plainly in 
relief of that doubt, the agreement is binding. So, also, where the 
insured feceives payment under the policy by mistake, being 
entitled to a larger amount, he is entitled to recover. When, how- 
ever, the money is really due in conscience and equity under the 
contract, there can be no recovery of the amount paid, even though 
there was technical» defence in ignorance of which the payment 
was made, and under which the party paying might have success- 
fully resisted an action against him upon the contract. A few 
other cases of mistake in payment, where there was a defence, are 


collected in the note (2). 
Rortanp R. FOULKE, 


(1) Where the Insurance Company pays the amount of the policy to a holder, 
each thinking the insured dead, and it turns ont that he really was alive, the 
company is entitled to recover back the amount paid and the policy is to be 
reinstated. Insurance Qo. v. Stewart (Scotland 1871) 9 Ct. of Sess, Cas. 8 series 534, 

(2) Lord v, Accident Asso, (1894) 89, Wis, 19. 


{To be continued.) 
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REVIEWS. 


° German Law on Bills of Exchange by S. Lraper, Sweet 
AND MAXWELL, 1911, 2s. 6d. NET.—The publishers have done well 
to make available in a separate form the Appendix to the new 
edition on Byles on Bills which contains the English translation 
of the German Law on Bills of Exchange. The Code was formu- 
lated by a conference of German Jurists in 1847 and has since 
then been revised. The main points of difference between the 
English and the German Law are pointed out. The work will 
be useful to those engaged in a comparative study of different 
systéms of commercial Law. 


An Analysis of Williams on the Law of Personal 
Property by A. M. WILSHERE, M.A, LL.B.) Sweet & MAXWELL, 
1911.—This book is intended for students and if rightly used 
will be found helpful. It cannot replace the original work 
which is now a classic and we trust it will be used by students 
solely for the purposes of revision in view of examinations. Like 
the companion volume on Real Property it is marked by concise 
and careful statement of principles. 


The Indian Limitation Act with notes by Sarat 
CHANDRA GHOSH, B.L.—Part III, CALCUTTA, 1911.—The present 
part completes the commentary and is marked by the good 
qualities which we praised in our notices of the previous parts. 
We trust that the Index which is essential to make the book 
useful to the practitioner will not be further delayed. 


Summary of the Civil Procedure Code, 1908, by Pau 
CHAND MOZHAR, B. A} LL.B. ALLAHABAD.—This pamphlet is 
intended for the use of Law students and gives a summary of 
the Civil Procedure Code. It cannot be used as a substitute for 
the Code, but will be found useful as a guide. The separation 
of the same topic into Sections and Rules is perplexing to the 
beginner in the study of Law and a summary of this kind, if 
properly used will assist him in obtaining a thorough grasp of 
the Code. 


Lawyer's Reference by THE LATE T. V. Sanjiva Row, 
MADRAS I911.—This useful series continues to make steady 
progress and at the same time to retain its high level of excel- 
lence. We have received five new volumes, of which zwo deal 
with the civil cases in the first thirty-two volumes of the Madras 
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Series of the Indian Law Reports. The other ¢hree volumes 
deal with the criminal cases of the Calcutta, Bombay and 
Madras High Courts respectively.. We have nothing but praise 
for the high quality of the work done. 





SHORT NOTES. 


Calcutta Municipal Act (III B.C, of 1899), Secs, 374, 876-—Demolition or der, 
when can be _questioned—Imprisonment in default of payment of fine, 
if legal, A 

Application for revision by the Petitioner. 

Proceedings were started against the petitioner under section 449 of the 
Calcutta Municipal Act for erecting aroom. He filed a petition purporting 
to be an appeal. The Generai Committee rejected his petition and confirmed 
the resolution. The Ohairman through his authorised subordinate issued a 
fresh demolition order cn the 30th June, 1910, and the petitioner was prosecuted 
on the 22nd November, 1910, for the disobedience of the order of 30th June, 
He was convicted under section 580, and sentenced to pay a fine of Rs 20 or 
in default to undergo simple imprisonment for 20 days. 

Held (Holmwood and Sharfuddin JJ.)—~Section 374 of the Caloutta Muni- 
cipal Act is governed by section 376 and when the Chairman did not refuse 
or grant permission within 30 days, the petitioner’s only remedy was to apply 
to the General Committee by a written request for permission to execute 
the work. . 

As regards the legality of the demolition order, the petitioner’s remedy was 
toapply to the High Court within two months of the date on which it was passed. 

Under the Caloutta Municipal Act, there can be no imprisonment in 
default of payment of fine, at any rate for such offences to which a daily 
penalty is assigned in addition to the substantive fine. 

Babus Atulya Char an Bose and Tarakeswar Pal Chowdhury y for the 
Petitioner. 

Babu Debendra Chandra Vullick for the O pposite Party. 

Rule partly made absolnte, sentence of imprisonment quashed, 








“Criminal Procedure Code (Act V of 1899 J), Seo. 364—Motive, evidence of— 
Corroboration— Material corroboration, what is. 

Appeal by the Accused. ; 

Held (Holmwood and Sharfuddin JJ .)— Evidence of motive can never 
by itself be sufficient to corroborate any statement which requires corroboration 
in material partioulars. Motiveis not a material partioular, It is not the 
duty of the prosecution to prove any motive. 

Material corroboration means such corroboration as shows that the accused 
not only had some reason to go with the other murderers, but that he did as a 
matter of fact go with them. 

Babu Krishna Kamal Maitra for the Accused. 

Babu Foytis Chunder Hazra (for Mr, Orr) for the Crown. 

Appeal allowed, 


& The Calcutta Law Journal. 
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IV. MISTAKE IN PERFORMANCE OF A CONTRACT. 


But where the party making the payment knows at the time 
that he has a good defence, he does not make a mistake. He 
has knowledge of the facts, and voluntarily pays the money, and, 
as may be expected, the law is that he cannot have any relief, 
and he cannot recover the amount paid. (1) Where, however, 
the party settles by way of compromise, there can be no recovery 
on the ground of unknown defence. And it has been decided 
in some. cases that if the party performing might have learned 
of the defence, he cannot recover. ; 

The second, third and fourth cases of mistake in performance 
can be more conveniently discussed together with reference to 
the various classes of cases in which they may occur. The 
principal distinction to be observed is that between the case 
where the party performing makes a mistake which is to his 
„prejudice, and the case where he makes a mistake in performance 
to the prejudice of the other party. The party performing may 
do more than he promised to do, so that he himself has suffered 
loss, and the other party has reaped an undue advantage not 
contemplated. In such case, the party performing may proceed 
in a Court of equity for a decree restoring him to the position 
he would have been in, if he had really and properly performed 
the contract; or, where the performance is the payment of 
p money, he may bring an action for money paid under mistake. , 

On the other hand, the party performing may do less than 
he has promised to do, so that the other party has suffered a 
disadvantage for which he had not bargained, and which was not 
contemplated in the contract, In this case, the party who has 
suffered may, according to the circumstances of the case, sue on 
the contract at common law, proceed in equity for relief by way 
of decree for specific performance, or, if he himself has not yet 
performed, he may refuse to perform, and defend in a common 
law action for damages in a case where equitable defences are 
allowed, or if he cannot do this, he may ask for an injunction in 


a Court of equity to restrain the other party from suing him at 


: ° 
(1) Morrison v. Tns. Co, (1872) L. R. 8 Exch. 40. 
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law. It will, therefore, be observed that where the mistake a 
performance is to the prejudice of the party to whom the per- 
formance is due, the remedy of the latter, except when hee 
proceeds by way of specific performance, is generally on the 
contract, where the common law affords ample remedies in the 
case where the performance is not in agreement with the terms 
of the contract, the defence that the one performing made a 
mistake being no answer to the right of the other party toa 
correct performance. 

Where, however, a party has performed by mistake to his 
own prejudice, his remedy was originally equitable, the common 
law affording no relief until the introduction of the action: 
for money had and received. These principles have been applied 
to a number of different instances of mistake in performance 

‘which will now be referred to. 

Thus, where the party owing money under a contract, by 
mistake passes counterfeit money in payment, the other party 
is not prejudiced by the attempted performance, and may still 
-recover the amount due under the contract. 

Sometimes a chose in action is transferred in payment of the 
amount due under a contract, and here we must make a 
distinction. If the chose in action is a specialty, it is a rule 
ofthe common law, founded on the supposed importance and 
solemnity of the instrument, that the sum due is thereby 
discharged, being merged in an obligation of a higher nature, 
unless the parties expressly agree otherwise. In such a case, 
therefore, if there is no express agreement, the parties take the 
risk of a mistake in the instrument, and if there is any such 
mistake, there can be no relief. But where an instrument of 
a less solemn nature is given and transferred, as a note, check, 
or bill of exchange, the rule is otherwise, and the sum due 
under the contract is not discharged unless the parties so expressly 
agree, and in such case, if there is any mistake in the instrument 
to the prejudice of either party, the law will give relief. (1) 

In all cases where there is money due under a contract or 
on an account ofa series of dealings between the parties, and 
there is a mistake in the amount of the payment, the party who 
has lost by the mistake can be relieved ; if he has overpaid, which 
is the usual case, by action for money paid under mistake; if he 
has not received enough, he has an obvious remedy on the 
contract. (2) l 


(1) Keener, vol. 3, p. 135 ; Southall v. Rigg. (1851) 11 C. B. 481. Keener, 
vol. dep. 86. 
(2) Daniel v. Sinclair (1881) L. R. 6 A. O, 181. 
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“It has “been said in these cases ihat. the law Tapies an 
agreement to repay. an over-payment. This is a fiction used 
merely to introduce the equitable remedy into the common 
law. There is no such promise and no necessity at the present 
time of implying one. Common justice requires the correction of 
the mistake. In like manner, where there is a mistake in 
delivering the wrong goods, or in delivering more goods than 
were purchased, the seller can recover the price. of the extra 
amount , of goods if. the purchaser declines to return 
them. (1) 

‘So, also, where the subject-matter of the contract, as in the 
case of a sale of commodities in bulk, is to be subsequently 
ascertained, and the parties make a mutual mistake in thinking 
that a certain lot of the commodities represents the quantity 
specified in the contract, so that one party pays for more goods 
than he receives, or the other delivers more goods than he 
receives payment for, there is a plain case of a mistake in 
performance, and either party may have relief. But where 
there is a continuing contract of periodical delivery, and the 
patties agree upon the result of an examination of some one or 
more of the deliveries as a sample of the rest, there can be no 
relief if the others turn out to be otherwise, because the parties 
have provided for the doubtful fact and taken the risk. 

Sometimes when a contract has been partly performed, there 
is an agreement to vary the balance of the, performance yet due. 
If in such case the party to whom the performance is due makes 
a mistake, he can have relief. So, also, where one party performs 
in ignorance of the circumstances that the other party has not 
performed, he may recover the amount paid. 

Where there is a partnership, and the parties agree to 
dissolve upon certain terms, there is a contract to dissolve, and 
if there is any error in the performance of the contract, relief 
may be had just as in any other case of mistake in performance.(2) 
A few more cases of mistake in performanee are collected in 
the note. 

The same $Jprinciples apply to the case of mistake in the 
performance of an agreement for the sale of real estate. The 
mistake in these cases is almost universally a mistake on the part 
of the vendor in making the conveyance, which mistake may be 
to his prejudice or the prejudice of the vendee. A few cases have 


(1) Wald’s Poloak, Contracts (2 Ed, 1906): 603, 
(2) Keener, Vol. 3, pp. 324, 234; Townsend v. Crowdy (1860) 8 9. B 


(N. 8.) 477. 
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been found of mistake onthe part of the vendee in paying or 


providing for the payment of the purchase-money. (1) 

The greater liability to mistake on the part of the vendor 
probably arises from the circumstance that it is his duty to exe- 
cute the conveyance, which is an instrument of highly technical 
character requiring special skill and care in its preparation, 
which is generally left toa scrivener who sometimes knows less 
about the matter than the parties themselves. It is for this 
reason probably that the parties are not held to a very high 
degree of diligence in executing or accepting the deed.(2) 

Ifthe vendor makes a conveyance to his own prejudice, his 
remedy is by application to a Court of equity to reform or set 
aside the deed and direct a reconveyance, or in an action at 
common law to recover excess of purchase-money due. (3) 

Ifthe conveyance is to the prejudice of the vendee, he can, 
ifthe purchase-money has not been paid, defend on the agree- 
ment or the purchase-money obligation he has given. Where 
equitable remedies are allowed at common law, he can introduce 
the defence in an action on the agreement ; where they are not, 
he must apply for an injunction restraining the vendor from 
bringing a suit or set up the defence in answer to a bill for specific 
performance by the vendor. Ifthe purchase-money-has all been 
paid, he can sue for money paid under mistake, or sometimes file 
a bill in equity for a rescission of the performance of the 
contract. (4) 

A mortgage is a conveyance of real estate in performance of 
a previous contract between the parties for a loan, and a mistake 
in the mortgage is a mistake in performance. Either party pre- 
judiced can have relief upon the same principles as are applicable 
to the case of reliefin the conveyance of land under an agree- 
ment of sale (5). The remedy in these cases is generally reform- 
ation of the deed or mortgage, and is to be sharply distinguished 
from the case of reformation ofa contract which has been errone- 
ously reduced to writing. The solution of the question of mistake 
in the performance of oral agreements for the sale of real estate is 
further complicated by the provisions of. the Statute of Frauds, 


(1) Carpmael v. Powis (1846) 10 Beav. 36. 
(2) Keener, Vol. 8 pp. 371, 378. 
(8) Keener, Vol. 3 pp. 252, 272, 322, 35, 54, 181. 
Harris v, Pepperell (1867) L..B. 5 Eq, 1. 
(4) Keener Vol, 3, pp. 137, 283, 444, 293, 
Wild v. Hillas (1859) 28 L. J. (N. S.) Oh; wo: 
- {59 Keener; Vol. 3 p. 433, 314, 


’ 
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and the cases dealing with the question lie outside the limits of 

this article. l 

e © Where, however, the supposed mistake is in performance, . 
as in the form of expression of the deed, and the question is dis- 

cussed between the parties, anda clause omitted because they 

mutually agree that it is unnecessary or because one of the 

parties promises the other that its omission will make no 

difference, the question is not one of mistake ; itis a question 

of fraud or estoppel. (1) 

Where a party, under a written contract, is entitled toa 
certain performance, and a different performance is tendered 
bim, which he knowingly accepts, he cannot thereafter complain 
ofa mistake, particularly if he had objected to the performance 
tendered and withdrawn the objection. (2) l 

The principles relating to a demand before bringing suit are 
omitted through lack of space, as is also a discussion of the ques- 
tion of when the party seeking relief must offer to place the 
other partyin his former position. Asto the latter, it may, 
however, be pointed out that where there has been a mistake in 
performance, the party prejudiced who has committed the 
mistake must put the other party absolutely in his former position, 
and give himall he was entiled to under the contract. But 
where the-mistake in performance is to the prejudice of the cther 
party, no such duty exists because the other party is entitled, 
unless he waives it, at all times and in all events to a correct and 
proper performance of the contract. 

It frequently happens that one of the parties to a contract 
requires security from the other for faithful performance on the 
latter’s part. The common instance of this is the case of a contract 
of loan, If the agreement is that one party is togive good 
security or security to havea certain specified effect, and the 
security he gives is not good or does not have the effect specified, 
then he has made a mistake in performance to the prejudice of 
the other party, and the latter can have relief. The security can be 
reformed to conform to the standard set by the previous contract. 

Where, however, the agreement calls for the giving of a 
certain security in performance, then no mistake, mutual or 
unilateral, as to the effect of the security, can be any ground for 
relief, because the parties have agreed upon that particular 
security as a performance to that extent of the contract, and for 
a Court of equity to reform it and decree the giving of any other 
security, would be making a new contract for the parties, which 


(1} Keener, Vol. 3 pp. 181, 89, 25. (2) Keaner, Vol, 3, p. 209, 
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the Chancellor always carefully avoids. Evenif, in this case, the 
giving of the security or the agreement for the giving ofa 


sécurity of a certain effect is regarded as a formation of the con- ° 


tract, the result is the same because, as we have seen, no mutual 
mistakein formation can have any greater effect than to relieve 
the party prejudiced by the mistake from the burden ofthe 
contract, and for a Court of equity in a case of this kind to reform 
the security, would be to increase the burden of the contract, for 
which result no authority has been discovered. 

The leading case on this point is Hunt v. Rousmanier's 
Adm'rs. (1) In that case B had loaned A money and taken 
as collateral security a power-of-attorney to sell A’s interest 
ina certain vessel. Both parties thought, and were so advised, 
that the power-of-attorney would give B as perfect security 
as would be given by deed or mortgage. It is clear, therefore, 
that this is an ordinary case of an application by A for the 
loan of money and promise by B to loan the money upon 
sufficient or certain security, and an offer by A of security which 
is agreed upon and received by B. The loan not having been 
paid, and A having died, B took possession of the vessel and 
ordered the interest of A sold. A’s administrators forbade the sale, 
and B fileda bill to compel them to join in the sale. The 
defendants demurred. The Court held thatthe power-of-attorney 
expired with the death of A, and then said that they were un- 
willing, where the effect of the instrument was acknowledged to 
have been entirely misunderstood by both parties, to say that a 
Court of equity was incapable of affording relief, and reversed 
the decree of the Court below sustaining the demurrer, and sent 
the case back for further proceeding. Upon the second appeal, 
the Court refused to give B any relief, proceeding upon the 
ground that a power-of-attorney was given by Ain performance 
of the contract, with the consent and approbation of both 
parties, and that being the contract of the parties, a Court 
of equity could not make another by decreeing a different 
performance ; that the mistake was a mistake of counsel as to the 
law, participated in by both parties, and therefore not sucha 
mistake as a Court of equity would relieve against. 

It was unnecessary for the Court to refer to the circumstance 
that it was a mistake of law, because, as clearly appears upon an 
analysis of the facts of the case, the identical document in question 
was given by the borrower and accepted by the lender in full 
performance of the contract ; and, of course, the legal effect of | 

(1) Keener, Vol, 3, p. 6. : 
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the document having been discussed at the time, and the money 
loaned, and the document accepted by the lender, it is clear that 
ethe Court could not reform the document because there was 
no contract by whichthe reformation could be measured, and 
consequently any reformation would be making a new contract 
between the parties. (1) 

Where one party in the performance of the contract makes 
a mistake and confers the benefit of the performance on a third 
party instead of on the other party to the contract, he must 
suffer the consequences of his mistake. The third party cannot 
be compelled to pay fora benefit conferred against his will or 
without his knowledge, and the other party to the contract 
obviously cannot be compelled to pay for a performance he never 
received. 

The discussion has been confined to the effect of mistake as 
between the parties to the contract. (2). There are a number of 
cases dealing with the effect of mistake as to third parties, to 
which, however, lack of space forbids any extended reference. 
These cases, a few of which are collected in the note, seem to be 
governed more by equitable principles relating to notice than by 
the law of contract as modified by mistake. (3) 

V. SUMMARY. 

We have now finished an investigation of part of a very 
confused branch of.the law, and a brief summary of the discussion 
will no doubt assist the reader in more clearly understanding the 
conclusions we have reached. l 

Relief from mistake is exceptional, and therefore depends 
more on the particular principles governing the case in which 
the mistake occurs than it does on general principles relating to 
the subject asa whole. Failure to adopt this view has caused a 
large part of the difficulty in the subject. 

The distinction between mistake of law and mistake of fact 
originated in the year 1802, in the notion that the maxim that 
every one is presumed to know the law is of general application, 
and the distinction is still generally observed by the Courts, 
Although some of the greatest lawyers have studied the matter 
attentively, no one has been able either to draw the distinction 
between a mistake of fact anda mistake of law, or to discover 
the principle upon which relief will be withheld in case of mistake 
of law. There are, therefore, good reasons for disregarding the 


(1) 1 Story Eq. Juris. (18 ed. 1886) 113n. 


(2) Keener, Vol. 3 p. 428, 
(8) Keener, Vol. 3, pp. 444, 92, 442, 433. 
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distinction as a mere notion originating in a dictum incompre-` - 
hensible to the greatest minds, having no support in reason; pro- 
ducing hopeless confusion, and incapable of practical application. ® 
It has therefore been assumed inthe discussion that there is no 
reason, at least so far as the law of contract is concerned, for 
distinguishing between a mistake of law and a mistake of fact. 

The principles involved in awarding the relief which the 
law affords in the case of mistake in the formation and perform- 
ance of a contract appear to be as follows : (1) : 

When either or both of the parties make a mistake as to 
the terms of an offer and acceptance, no contract is formed, This 
is sometimes termed “mutual mistake,” erroneously so becauge 
there is no necessity for the mistake to be mutual. It is more 
correctly designated as a misunderstanding. ; 

Where, however, both of the parties make the same mistake, 
and the offer and acceptance agree, there is a true contract 
formed and the only question is as to how far the law will grant 
relief because of the mistake. These cases are treated by many 
learned writers under the heading of reality of consent or mutual 
assent, and they take the view that the mutual mistake prevents 
the formation of the contract. This view, however, proceeds 
upon a confusion in thought caused principally by the application 
of the term “ mutual mistake ” to the cases of misunderstanding 
we have just noticed, and the consequent inclusion under the 
‘term of two classes of cases which should be sharply distinguished, 
—one, where the mistake prevents the formation of the contract, 
the other, where the mistake does not prevent the formation, 
but may or may not be the ground of relieving one party or 
the other from its burden. The mistake in formation will pre- 
judice one party or the other, and the party not prejudiced will 
generally be the one insisting on performance. If the party 
prejudiced prefers to carry out the contract, no question of 
mistake arises ; he is willing to take his medicine, and the other 
party cannot complain, If the party who is not prejudiced 
performs first, and the other party fails to perform, the former is 
entitled to recover back his performance upon a theory generally 
referred to as failure of consideration, and his right to recover is 


(1) Ex-parte James (1874) L. R. 9 Ch. App. 609. 
Smith v. Mercer (1815} 6 Taunt. 76. 
Wichfield v. Baker (1849) 18 Beav. 447. 
Rogers v. Ingham (1876) L. R 3 Ch. Div, 357. 
Keener, Vol 3, pp. 75, 358, 82, 372, 202, 107,8368, 387. 
Jarris v. Carter (1839) 5 M. and W. 431. ever 
Exparte Bagshaw (1879) L. R. 13 Ch. D. 304. 
© Broughton v. Hutt (1858) 3 DeG. and J. 501. 
Wason v. Wareing (1862) 1h Beav. 151. 
Stone v. Godfrey (1854) 5 DeG, M. and G, 76. 
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the ‘same ‘whether the other party’s failure to perform arises 
from the mistake or from any other cause, Therefore, no question 
of mistake is properly involved in these cases, although it is 
generally so supposed by the Courts and text writers. 

If the mutual mistake is such as to make the performance of 
‘the contract impossible, the party prejudiced can be relieved from 
the burden under the doctrine of impossibility of performance. 
In many cases the contract may be performed, but the law never- 
theless affords relief to the party prejudiced upona principle 
analogus to the doctrine commonly referred to as unjust enrich- 
ment, the limits of which cannot be defined, so far as the subject 
is‘ concerned, upon the few cases collected. It is probable that 
no accurate statement can be laid down on this point, as this seems 
to be one of the cases where a Court of equity cannot. hamper its 
jurisdiction by too close a definition. It is further more clear 
that the party prejudiced can have no greater advantage than 
relief from the burden of the contract, as the Chancellor cannot 
go further without making anew agreement between the parties, 
an exercise of power entirely inadmissible under the well-settled 
principles of equity. The relief in this case may be afforded 
by restraining the other party from suing at law for damages 
or, in some cases, by rescission of the contract and a decree 
directing restoration of a part of the attempted performance. 
No mutual mistake in formation, therefore, will ever call for the 
reformation of a written document. 
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branch of the law the discussion of these questions seems to more 
properly belong. Where there is a mistake in reducing the 
contract to writing, the writing will be reformed to agree with 
the contract, and it is not necessary, although there is a common 
notion to that effect, for the mistake to be mutual. 

Where there is a mistake in performance, it is not necessary, 
although it is frequently so supposed, for the mistake to be 
mutual in order that the law may afford relief. 

Mistake in performance is of several kinds: (1) Performance 


. of a contract to which the party performing has a good defence 


other than that arising out of a mutual mistake in formation. 
In this case the party performing can generally recover batk 
the performance, usually by action for money paid under mistake. 
(2) Performance of a contract when the other party has by 
mistake made an insufficient performance of his part of the 
contract. The remedy of the party performing in this case 
is also equitable, and ordinarily is by action for money paid 
under mistake. (3) Mistake in performance to the perjudice 
of the other party. In this case the other party generally has 
remedy at common law on the contract. (4) Mistake in perfor- 
mance to the prejudice of the party performing. The mistake 
in this case is generally that of over-payment of the amount 
due under a contract, and the party making the over-payment 
can recover back the excess in an action for money paid under 
mistake. Where the case is not that of the payment of monev 
the relief of the nartv o ` 
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THE SHARES OF ADOPTED AND AFTER-BORN SONS 
AMONG SUDRAS. 


There is great divergence of opinion as regards the shares 
of the adopted and after-born sons among the three regenerate 
classes. The different Schools however base their conclusions 
upon the same authorities viz., the texts of Katyayana, Vasishta, 
Baudhayana etc., which agree in speaking of the adopted son 
as the taker of a fourth share. Under the Benares School it has 
been held that the adopted son takes a fourth of the whole 
estate when one aurasa son exists and one third of the share of 
an aurasa son when more than one exist. In Bombay and in 
Madras the adopted son takes a fifth of the whole if one aurasa son 
exists, and a fourth of the share of an aurasa son where more 
than one exist. In the Dayabhaga School the adopted son’ 
takes a third of the whole estate when one aurasa son exists 
and one half of the share of an aurasa son when more than one 
exist. Although as Dr. Wilson has pointed out there is no 
difference in the original authorities yet the different Schools have 
understood the texts differently and the same having received 
judicial sanction are now the prevailing views in the various 
Schools. But the question as to what among Sudras would be 
the share of an adopted son in competition with an aurasa son 
has not received that amount of judicial discussion which it 
deserves inthe only reported case in which the question was. 
raised, namely, Raja v, Subbaraya (1). The only other case in 
which the question seems to have been decided is the 
unreported case of Brahmananda Mahanti v. Choudhri Krishna- 
charan (2) noticed by Mr. Golap Chunder Sirkar Sastri. It 
may be noted that none of the original Smrities contains any 
special reference to the share of a Sudra adopted son in 
competition with an aurasa son, and Vasishta, Baudhayana and 
the other Rishis that mention the adopted son’s share do not 
restrict the rule to the three regenerate classes. In the absence, 
of any special mention of an exception in the case of Sudras 
the rule is, according to ordinary canons of interpretation, 

(1) L L, R. 7 Mad, 253, (2) 14 C, L, J, 183. ne 
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applicable to all the four classes. The Sutras, the Smritis and 
almost all the commentaries deal with the question more or 
less fully, but nowhere has any special exception been made 
about Sudras. The Mitakshara, the leading authority all over 
India except Bengal deals with the present question in Chapter I 
section II, Placita 24 ef seg. citing Vasishta, and its view is 
that the reference to a son given as taking a fourth share is 
illustrative and therefore applies to succedaneous sons also, 
Placitum 34 runs thus: “The variation which occurs in the 
institutes of Vasishta and the rest respecting some one kind of 
son in both sets must be understood as founded on difference 
of good and bad qualities” 1. Referring to the text of Mant 
in Chapter IX, 163 wherein the legitimate son is stated to be 
the sole heir and the rest entitled to maintenance, the Mitakshara 
in Placitum 28 states that this text of Manu should be considered 
as applicable to cases where the adopted (and other) sons are 
disobedient to the legitimate sons and devoid of good qualities.” 2. 
As regards Sudras there is a special section XII about the 
rights of illegitimate sons of Sudras, but even there we do not 
find any exception about the shares of adopted sons of Sudras. 

The Smriti Chandrika deals with this matter in Chapter X 
and placitum 16 is to the effect that there are certain instances 
in which the adopted boy does not inherit the whole estate 
as for instance the adopted son's fourth where a legitimate son 
exists. It doesnot make any exception in the case of Sudras 
to the above. 

The Sarasvati Vilasa in paragraph 377 ef seg. quotes 
Vasishta and Katyayana about the adopted son’s fourth and in 
explaining Manu’s text which makes the legitimate son the 


sole heir, the rest being entitled to maintenance, prefers . 


Bharuchi’s explanation v7zz., that it refers toa case where the 
Dattaka is subsequent to the aurasa to that of Vijnaneswara and 
Someswara. But the author agrees in saying that the Dattaka 
is only entitled tothe fourth. It also refers as an exception 
to the general law of partition to the illegitimate sons of Sudras 
at paras. 395 to 397 to the same effect as the Mitakshara. 


The Parasara Madhaviya at placita 28 et seg refers to the 
adopted son’s fourth according to Vasishta and Katyayana and 
explains Manu’s text about the aurasa being the sole heir as 


1 afery aAa aaa adiquacqas feat Sere: | 
> aafienatdtal aie vlog fad y aera | 
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being in praise of the aurasa and not as forbidding a fourth 
part and explains Manu’s unequal division in ‘other cases by 


° applying the principle of possession of good and bad qualities. 


At placita 33 he refers tothe rights of the illegitimate sons of 
Sudras as an exception to the ordinary law of partition. 

The Dayabhaga treats of this subject in Chapter X, section 7 
etc. It cites the text of Devala which says that the third 
share should be given to the adopted and the rest in competi- 
tion with a legitimate son. As regards Sudras in Chapter IX, 
sections 29 to 31 it lays down the same rule as in the other works. 

The Dayakrama Sangraha in Chapter XII, section 23 and 
Chapter VI, sections 32 to 35 follows the Dayabhaga, 

Vyavahara Mayukha, the leading Bombay authority, refers 
generally to the adopted son’s fourth share in Chapter IV, 
section 5 sub-section 25. 

The Vivada Chintamani, the Mithila authority, citing the 
conflicting texts about the Dattaka getting a fourth and the 
aurasa getting the whole concludes at page 287 that to remove 
the contradiction the test of good and bad qualities should 
be applied. 

The Madana Parijata at page 8 lays down the law generally 
to the same effect. The Vivada Ratnakara (pages 62-63 of S. 
Sitarama Sastri’s translation) is also to the same effect and at 
more places than one applies the test of good and bad qualities 
to get over variations in the shares given by different Smrities. 
“This inequality should be construed in the light of the posses- 
sion of good and bad qualities.” The Dattaka Mimansa in 
section 5, placita 40 eZ seg. after premising that the adopted 
son takes a fourth share according to Vasishta and Baudhayana 
considers in placitum 43 the text of Vriddha Gautama. “A 
given son abounding in good qualities existing ; should a legiti- 
mate son be born at any time; let both be equal sharers of the 
father’s whole estate” (1), and concludes that this must be 
construed as supposing the former to be possessed of good’ 
qualities and the legitimate son destitute of the same and 
supports his conclusion by the text of Manu which gives the 
whole heritage to the adopted son (2). 


(1) a yaa warfare aAA | 
fagara ete aaat eatin at N 

(2) qa quad atest afaq mata sfiit 
auguma sid gA afafa aaau aqeatinay: \ 
FURS TNT Ves WATT UI 
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The Dattaka Chandrika deals with this matter in section 5, 
paras. 29 to 32, The author says that the mode of partition 
between the adopted and the aurasa sons propounded previously 
would not apply to the Sudra tribe. He gives his reasons in 
30, 31 and 32. He argues that “ because Manu and Yajnavalkya 
say that the father may by his choice give his illegitimate son a 
share equal to the legitimate son’s and after the father’s death 
the illegitimate son is entitled to the moiety of the share of 


the legitimate son, the equal partition of the son given and the. 


rest with the real legitimate son while the father lives and 
their succession to the moiety of the share of such son after 
the father’s death, follow a fortiori; for there would be this 
inconsistency that while the adopted son takes only a fourth of 
the legitimate son, the son by a female slave whose title is 
infinitely inferior to these would take an equal share with the 
legitimate son” and therefore concludes that the text of Vriddha 
Gautama cited above applies only to Sudras and also refers to 
the text of Manu, Chapter IX, 169 “for a Sudra is ordained a 
wife of his own class and no other. Those begotten on her 
shall have equal shares, if there be an hundred sons” and explains 
that if this refers tothe real legitimate sons only the position 
contained in it being obtained from what preceded its repetition 
would be unmeaning. 

The above citations show that the author of the Dattaka 
Chandrika stands alone in propounding a different rule of 
partition in the case of Sudras. The two questions that: 
therefore arise for consideration are: (1) the nature of its 
authoritativeness and (2) the correctness of its reasoning. 

As regards the first question, in the Ramnad case (1) their 
Lordships say : “again of the Dattaka Mimamsa of Nanda Pandita 
and the Dattaka Chandrika of Devanda Bhatta, two treatises on the 
particular subject of adoption, Sir William Macnaghten says that 
they are respected all over India, but that when they differ, the 
doctrine of the latter is adhered to in Bengal and by the southern 
jurists while the former is held to be the infallible guide in the 
provinces of Mithila and Benares” and this dictum of the Privy 
Council is referred to by the Full Bench of the Allahabad High 
Court in Beni v. Hardai (2) and Bhagwan v. Bhagwan (3). 

But in the Ramnad case (1) itself the Mitaksahara, the Smriti 
Chandrika and the Madhaviya are accepted “as works of 
unquestionable authority in the south of India, the two latter 


(3) 12 M. I, A. 897, (2) I. L R. 14 All, 67. 
(3) L L, R. 17 All, 294 (312). 
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being as it were the peculiar treatises of the Dravida or southern 


. School.” As has been pointed out by Mr. Ghose, the Dattaka 
Chandrika however does not really seem to be an authority in 
southern India. The idea seems to have arisen by the substitu- 
tion by Mr. Sutherland of the name Devananda Bhatta for 
Kubera found in the work and Devananda Bhatta the author of 
the Smriti Chandrika being admittedly of high authority in 
southern India, Sir William Macnaghten and those that followed 
him believed it to be the work of the famous southern jurist 
and hence authoritative in southern India. But the identity of 
the authors of the two Chandrikas which was assumed by 
Mr. Sutherland seems to be involved in great doubt, and indeed 
one strong point against it is the fact that the first and last 
letters of the’ two halves of the last sloka of the Dattaka 
Chandrika read together give the name ‘Raghumani’ who is 
supposed to be the real author of the work but who assumed 
the somewhat common ou de plume Kubera, and only left his 
real name to be discovered from the last verse, a somewhat 
common artifice with Sanskrit authors who have a motive in 
not divulging their authorship, Further in the colophon (1) the 
name Kubera is given but not even his father’s name is 
mentioned contrary to the ordinary rules. Mr. Ghose informs 
us that it is generally supposed to have been fabricated by a 
Pandit named Raghumani to help the plaintiff in the famous 
case of Gopee Krishna v. Radhakant (2). The opinion of 
Macnagthen based on the. assumption of Sutherland is not 
therefore really entitled to much weight. Almost all modern 
authors including Mr. Mayne are agreed that the foundation for 
the assumption of Sutherland is very slender. Even in southern 
India the views of the Dattaka Chandrika are not accepted on 
some questions. 

Even if it is an authority in Bengal and southern India 
the weight to be attached to its views must be considered. 
Though the Mitakshara is of paramount authority still some 
of its views that did not stand the test of modern methods 
have not been accepted by our tribunals. Even with 
respect to such a high authority as the Dayabhaga the 
Calcutta High Court has held that it cannot be regarded 
as in itself an authority absolutely binding without seeing 
whether the doctrine proposed is accepted as correct and 


(1) want afat eaaa ghita ay | (2) Unreported, 
atat aA erat iat l < 
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sanctioned by usage Purna v. Gofal (1) and the Bombay High 
Court seemto infer that Nanda Pandita cannot be accepted 
when he deviates from or adds to the Smritis. The Dattaka 
Chandrika cannot possibly claim higher weight than any of these 
and its authoritativeness must be tested similarly, Above all 
in cases of conflict between the Dattaka Chandrika on the one 
hand and the Mitakshara and the Dayabhaga on the other, the 
opinions of the latter must prevail. x 

The view of the Dattaka Chandrika on the present question 
seems to be clearly erroneous and opposed to the Mitakshara 
and the other authorities. The argument of the author is an 
obvious fallacy based upon an incorrect and unwarranted assumpe 
tion. In the first place the law doesnot give the illegitimate 
son of the Sudra a right to an equal share or any whatever 
during the father’s lifetime for the authorities lay down that the 
father may by his choice (araa :) give him equal shares with 
the legitimate sons but it is only after the father’s lifetime that 
he is entitled to the moiety of the share of the legitimate son. 
Hence even upon this analogy the adopted son cannot get an 
equal share with the aurasa. Then as regards the moiety of the 
illegitimate son the analogy is extremely faulty. The author 
says that the adopted sons’s case is an a@ fortiori one, and that the 
claim of the illegitimate son among the Sudras is infinitely 
inferior to the adopted sons. This involves an assumption which 
is far from correct. The superiority of the adopted over the 
illegitimate son of a Sudra must be due to one of two reasons, 
viz. religious efficacy or consanguinity. If the former ground 
is alleged then how can his position among Sudras be better than 
among the regenerate classes where religious sentiments prevail 
at any rate more strongly than among the Sudras? Ifin the 
regenerate Classes he can get only a fourth or a third how can 
he get more amongst Sudras? If the latter ground is alleged 
the adopted son cannot be possibly nearer in blood than the son 
born though illegitimate. It must be remembered that the 
issue of promiscuous intercourse would not be entitled to 
these special rights of inheritance. It is only the issue of a 
permanent union ( etd! gq) that would come within these rules 
and though on accouut of the absence of a legal and valid 
marriage the son does not possess all the ordinary rights of a 
son born during lawful wedlock, still the law recognising the 
fact that he is all the same a son born to the parent makes an 
exception in the case of Sudras and gives him limited rights, 

(1) 8 0. L, J, 869 (428,) 
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This consanguinity which compelled the law-givers to recognise 
the illegitimate son among Sudras even to a limited extent is 
*totally absent in the case of the adopted son, whose fictitious 
relationship is obviously known to all. It seems therefore 
impossible to hold that on either of the two grounds the 
inferiority of the illegitimate son is established. The fact seems 
to be that the inferiority of the illegitimate son which is true in 
the case of the three regenerate classes among whom he is not 
given any right of inheritance has been wrongly applied to the 
case of Sudras and this startling conclusion has been arrived at. 

Again the author has entirely failed to give any effect to 
the epithet (aarsa) which has been explained by Nanda 
Pandita to mean “abounding in good qualities.” If so, the 
verse itself contains clear testimony that it is only in consideration 
of good and bad qualities by the adopted and aurasa sonsə 
respectively that the equal distribution of the paternal heritage 
was ordained by Vriddha Gautama. 

Next, this view of Dattaka Chandrika is clearly opposed 
to the view of the Mitakshara where it has been distinctly laid 
down without any exception that these variations among the 
Rishis with reference to the share of any particular class should 
be explained on the principle of possession of good and bad 
qualities. The same principle seems to be recognised in the 
Dayabhaga, wide Chapter X,.section 2 and in almost all the 
other works and indeed even the author of the Dattaka 
Chandrika admits the existence of such a principle in section V, 23 
where it is stated that “ thus the objection of variation from the 
son given being enumerated higher and lower in the order of 
inheritance and so forth, by different holy saints respectively 
is obviated by the distinction as to his qualities good and bad” 
but strangely enough, he does not apply it to the present case. 

As regards the text writers, we are informed by Mr. J. C. 
Ghose that F. Macnaghten and Shama Charan Sirkar were against 
the correctness of the view of the Dattaka Chandrika, Mr. 
Golap Chunder Sirkar in his Hindu Law, page 71, characterizes 
this as a novel rule enunciated by Dattaka Chandrika for the 
first time and says that it is difficult to understand the cogency 
of his argument. Mr. J. C. Ghose says that this rule is clearly 
unfounded. In an Article in 15 Madras Law Journal, page 307 
(Journal portion) it is stated that the reasoning of the Dattaka 
Chandrika is no doubt faulty. 

As regards usage we are not aware of any clear and consigtent 
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usage by which the adopted and aurasa sons share equally 

among the Sudras. Indeed the Madras decision proceeds solely 

upon the view of the Dattaka Chandrika and makes no reference® 
whatever to any well established usage in support thereof. Of 

course if a custom to that effect would be proved in any particular 

case that would be quite a different thing, but we are not aware 

of any usage in accordance with the view of the Dattaka 

Chandrika. The result, therefore, is that the reasoning upon 

which the view of the Dattaka Chandrika is based is incorrect, 

that it isat variance with the Mitakshara and almost all the 

other works of authority which affirm and apply a different 

principle, that it has not been accepted as correct by any of thè 

authoritative writers on Hindu Law and that there is no evidence 

of any usage in support thereof and that it adds to or varies from 

the Smritis which lay down a general rule applicable to all 

classes. Under. these circumstances, the only conclusion that 

could be arrived at seems to be that no diferent principle as is 

referred to by the Dattaka Chandrika can be applied to the case 

of Sudras and that the general rules of division stated in para-' 
graph 2 supra should apply to Sudras also. 

The decision of the Madras High Court has been already 
referred to. Their Lordships do not discuss any of the questions 
that arise with reference to the view of the Dattaka Chandrika 
but simply accept it as declaring the law on the matter, As 
regards the Calcutta decision we are not in a position to say 
anything about it as even Mr. G. C. Sirkar does not state the 
grounds of decision in that case. As regards the other provinces 
there seems to be no doubt that the ordinary rule of division 
would be applied on the authority of. Dattaka Mimansa which 
agrees with the other works. Were the question to arise again in 
Madras or Bengal it deserves a careful reconsideration in view of 
the arguments stated above. 


VIZAGAPATAM. D. SRIRAMA SASTRI, 


ean 
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CASES AND COMMENTS. 


Negligence—Level crossing—Duty of Railway Company to give 
adequate warning of approaching trains. 


A man while driving a horse and {cart over a crossing on 
the defendant’s railway—the crossing being habitually used for 
vehicular traffic to the knowledge of the defendants without 
hindrance by them—was killed by a train belonging to the 
defendants. The line curved before coming to the crossing, and at 
a point 183 yards above it there was a board directing engine- 
drivers to whistle. A train travelling at 25 to 30 miles an hour 


would take about 124 seconds from this point to the crossing.’ 


There were trees along the side of the line which prevented the 
signal being easily seen, andto some extent might prevent any 


one approaching the crossing from hearing a whistle. In an action 


against the defendants, the jury found that the defendants had 
not provided sufficient safeguards for vehicular traffic, ‘having 
regard to the character of the neighbourhood. 

Held, that there was evidence justifying this finding. 


Principal and Agent—Commission—Introducing purchaser— 
Principal finding purchaser. 


A contract by which a principal agrees to pay a commission 
to an agent if the latter introduces a purchaser of the principal’s 
property is, in the absence of specific agreement to the contrary, 
subject to an implied term that the principal shall be at liberty 
to sell the property to a purchaser found by himself, and if the 
principal by so doing prevents the agent from introducing a 
purchaser, the agent is not entitled to commission. 


REVIEWS. 


Commentaries on the Specific Relief Act, by R. A. 
NELSON, M.A., L.L.M., 3RD EDITION, 1911. SRINIVASA BARADACHARI 
& Co., Mapras.—We extend a cordial welcome to the new 
Edition of the well-known commentaries on the Specific Relie 
Act by Mr. Nelson. The commentaries are distinguished by 
lucidity of arrangement and accuracy of expression. In the 
present edition they are also characterized by fulness. The 
sections on injunctions occupy more than half the volume ang 


Tn 


Jenner 


v. 
South Eastern 
Railway Co. 





27 T. L. R. 445, 


Brenson 
v. 
Davies. 





27 T. L. R. 442, 
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may be taken to supersede the separate work on the subject 
published some years ago by the learned author. The references 
to the English decisions are ample and adequate, but we observe. 
that in the case of the Indian Reports what are called non-official 
Reports have been ignored. This takes away from the practical 
value of the work ; there are a good many cases reported in the 
non-official reports which might have afforded valuable illustra- 
tion. Onthe whole the new edition will give the book a fresh 
lease of life inspite of formidable competitors in the field. 


The Indian Stamp Act, 1899, by T. R. DESAI B.A., LL.B. 
2ND EDITION, 1911.—The handbooks prepared by Mr. Desaf on 
various branches of the law, have proved very serviceable to the 
profession. The Indian Stamp Act has now reached a second 
edition and has been considerably improved. We have now 
practically a brief statement of all the relevant decisions on the 
subject. The work is absolutely up to date and cannot be safely 
ignored by a practitioner in search of authority on a naughty 
point. The printing and general get up are worthy of the Law 
Printing House of Madras. l 


Digest of cases over-ruled by Biyur GanGoLy, BAR.-AT- 
Law. Law Book Society, CALCUTTA, 1910.—The size of this 
book gives no indication of the labour it must have cosi to the 
learned author or of its importance to the profession. It contains 
a digest of the cases over-ruled by the Judicial Committee and by 
the different High Courts in this country from the earliest period 
to 1909. The statements are supplemented by notes on the 
present state of the law on the various points considered. Judicial 
decisions have accumulated so rapidly that the lawyer with thë 
most capacious memory cannot remember whethera particular 
decision relied upon by or against him is still good law. A book 
of this character specifically referring to the points upon which 
an earlier decision has been superseded by a later one has long 
been needed, and we have no doubt now that it has been pre- 
pared it will meet with a cordial reception. 


The Calcutta Law Journal. 
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INDO-ARYAN PENAL JURISPRUDENCE. 


ser I.—Tutory or CRIME AND PUNISHMENT. 


`“ Manus (1), Menes (2), Minos (3), Moses—these four vener- 
able names stand out above all others in the history of Primitive 
Jurisprudence. They dominated, more or less, the world of 
"antiquity, while their connexion with religion or mythology* 
invested them in the eye of posterity with all the authority 
and dignity of the gods themselves, Aye, and their very names, 
‘which bear a sort of family resemblance to each other, too 
strong to be ascribed to chance, proclaim, unmistakably, their 
common origin. Are these, then, variations of the name of Manus 
( Manu)—variations, that is to say, due to national peculiarities 
‘in pronunciation? In other words, did the name Manus, 
differently pronounced and written in Egypt, Crete and Judæa 
assume these kaleidoscopic forms? All the available evidence 
points to an answer in the affirmative. 

India is the historical cradle of Jurisprudence. This Juris- 
prudence Hindu merchants and emigrants must have carried 
across the sea to the shores of more than one distant country. 

The institutes of Manu, to begin with, had, indeed, much 
the same influence upon ancient, as the Digest of Justinian has 
had upon modern, legislation and Jurisprudence. 

The Egypt of Menes, for instance, was but a faithful copy 
of the India of Manus (Manu) even to the minutiæe—in her 
laws and, specially, penal laws, in her religious rites and 
ceremonies, in her fasts and vigils and penances,-in her social 
institutions, aye, in the very form of her Government by the 
priesthood. Indeed,—as might be expected,—between two such 
cultured oriental countries as India and Egypt, there must have 
existed, at one time or another in their early history, an 


(l) i.e Manu in the nominative, The root-word is Manus. 

(2) Mneues or Mnuis - 

(3) “ Minos, Mneues or Mneuis have only Greek terminations but the 
crude noun is composed of the same radical letters both in Greek and Sanskrit 
—Sir-W Jones, a: . 


® Manus (Manu), the great Aryan law-giver said to be theigrandson. of 
Brahma and Progenitor of mankind. 
. - Menes; the earliest traditional king of Egypt said to have received tis laws 
from the Egyptian deity Hermes. oak wate) eae. 
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interchange of goods and zdeas, not to speak of a possible early 
wave of Indian emigration to Egypt. For ought we know, 

_ Menes himself might have visited the shores of India or at least 

have acquainted himself by intercourse with Indian, traders 
and immigrants with the far-famed laws of Manus, which 
might have been ultimately transplanted on Egyptian soil, and 
the benefactor of his people might in all probability have 
assumed, or been honoured with, the proud title of Manus 
mispronounced Menes, Manus (Manu) literally meaning “the 
man par excellence — a prophet—" law-giver ” —from Sanskrit 
Manus, Latin Menes, mind, because law is the offspring of the 
mind, divine or human, the gods having breathed it into the 
minds of their chosen prophets, 

In fact, the Sanskrit title of Manus (Manu) in one form or 
another appears to have been borne by all three ancient law- 
givers, Egyptian, Cretan and Israelite, in very much the same 
fashion as was that of Xerxes by Persian, or of Pharaoh by 
_Egyptian, kings. 

In like manner, it may, in this connexion, be observed by 
way of illustration, the Sanskrit title of Kshetrapati—shortened 
to Satrap in Iran (ancient Persia), Shah in (modern) Persia and 
Pad (= Padi= Pati) - Shah in Turkey has travelled round the 
world and is now used inthe generic sense of a territorial ruler 
—literally, a landed proprietor. 

Now, as to the Cretan Minos, tradition undoubtedly points 
to his Aszatic origin. The history of Greece records in unmis- 
takable terms the coming of this wise man of the East to Crete ; 
and the ignorant natives, then just emerging into civilisation, 
flocked round him and clamoured for laws. Minos, we are next 
told, in order to qualify himself for the task, visited in turn the 
countries of Asia Minor and Persia and Egypt, travelling as far 
India-ward as the shores of the Jzdus and eliciting by interroga- 
tion enough ancient Brahmanical legal traditions and usages to 
have enabled him to present his people on his return with a 
brand new body of laws, which ultimately found its way into 
Greece, more or less in its pristine purity and integrity, and 
thence passed on even into early Roman Jurisprudence, modify- 
ing by slow and, therefore, imperceptible degrees, but modifying 
nevertheless the world-legislation. 

During his peregrinations in Egypt and India, in all 
probability, however, this Cretan law-giver—Mnos—after’ the 


Ajnos, the legendary king and law-giver of Crete ; aiterwayds paid to have 
been made a judge in Hades, 5 


i 
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“fashion of his.Indian Prototype gal daha unto himself the 
“title of Manus alias Minos. 

*.> Ofthe debt of the Israelite ieee = Angie alam 
(Manu), proofs. no less cogent abound—in his division of the 
people of Israel into castes, in his mode of government by the 
priesthood, in his theory of Cosmogony, in the very articles of 
this religion and jurisprudence,'nay, in his very Decalogue 
itself, More than that, Moses was under the inspiration of the 
priests of Isis and Orisis early initiated into the grandeurs of 
Indian mystical theology (Vedantism)* and was fired with the 
ambition of founding a kingdom of ¥ekova** on Judzan soil, 
just as the Brahmans before him had founded the kingdom of 
Brahmn on the banks of the Ganges. Nay more, the laws of 
Manus (Manu), to quote the author of the Gentoo laws, “ might 
‘have been early transplanted into Egypt and thus have become 
familiar to Moses.” This accounts for: the similitude, tos 
striking to be accidental, between the Mosaic laws and’ the 
ordinances of Manus—in one respect, however, the Hebrew 
law-giver went one better than his distinguished predecessors 
in the same line. The penal laws of Moses, as, indeed, of all 
nations of antiquity, were .written in letters of blood—the 
Draconian character of his laws in particular— breach for breach, 
eye for eye, tooth for tooth’—savours too strongly of the Z% 
talionis and can be defended on the principle viz., “ desperate 
diseases require desperate remedies.” Moses: only fitted the 
remedy to the disease—long servitude in the land of the Pharaohs 
had told its tale upon the character of his people and had 
converted them into little better than ‘wild, scalp-hunting 
savages, -perpetually engaged in enacting among themselves, the 
battles of Homer or Vyas—duels or blood feuds. “Therefore, the 
‘so-called doctrine of Revenge, which plays so important a part 
in the Mosaic system, by operating upon the feelings of the 
body by means of the-sanctioned infliction of injury for injury, 
was best calculated to serve as a most powerful deterrent against 


Moses, said to have received his Tables from God— 
“ By lightning, and hail, and thick darkness attended, 
He (Gnd) utter’d on Sinai His laws to mankind.” —Hever. 
(1) Of. Joshua v. l4. 
“ Themselves secured under the Almighty wing, ' 
Their God, their captain, law-giver and king.” —Cooper. 
= Of, “The lord made man in his own image.”—The Old Testament. 


~* Dropping the Hebrew termination Va, the radical Zeho appears to be 
of the same origin as the Gresk Zeus, the Latin Deus and Dieu and*the 


Sanskrit Deos, 


É 


e 
EE -THB OALGUTTA-LAW JOURNAL, = (Vog. ALY. 


-such savage acts of violence so fatal to all primitive sate 

This new-fangled doctrine of Revenge, which forms the corner- 
„stone of- Mosaic Penal J urisprudence i is given, in all its amplitude 
in the Axodus (Chapter IV. Verses 24 and 25) and may, be 
summed up in a Latin couplet as follows:— 

“ Oculum pro oculo, dentem pro dente, manum pro manu, 

Adustriohem pro adustrione, vulnus pro vulnere, porem 
. pro livore.” : 

This barbaric penalty, it may be observed in passing, finds 
no counterpart, at least not to the same degree, in the laws 
of Manus: and Menes and Minos -it was the unique invention 
of Moses and Moses alone, suggested, no doubt, by the undoubtéd 
-violence and cruelty of his times. 

To Judaism, and Judaism alone, therefore, belongs the merit 
-~or demerit—of it all—theé other ancient systems contenting them- 
selves with the equally barbaric mode of punishment dy forfeiture 
of the offending limb to the crown somewhat, it appears, on the prin- 
` ciple of what were called deodands in the phraseology of ‘the 
archaic English criminal laws . 

With this vital difference, however, the Mosaic system at 
least in many of its underlying principles if not in many of its 
details, was a close imitation of the Mavava system, and might 
.on that account have procured for its author the sobriquet of 
Manus alias Moses, 

Whether Manus, Menes, Minos, Moses be proper names or 
variations, by mispronunciation, of the title of Manus, signifying 
‘Legislator,’ the primitive law-givers and priest-judges traditionally 
associated with them in the popular mind, call them the Indian, 
the Egyptian, the Cretan and the Hebrew Manu respectively if 
you please, undoubtedly did exist in flesh and blood and did appear 
among four different nations of antiquity and at epochs separated,. 
it may be, by centuries from one another and were each a 
beacon-light unto his own benighted age. . 

Each of these prophet-law-givers founded, as was to be 
expected, the same type of theocratic polity based on laws—the 
Vedas for the Brahmins—popularly supposed to have been 
breathed forth into existence by the Almighty Himself, 
while the personality of each is surrounded with the same halo 
of myth and mystery. 


Bar Liprary, Hien Court. ` Nacenpra Nato MUuKERjeEs. 
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TRANSFERABILITY OF OCCUPANCY HOLDING. “ 


Si 


There is no provision in the Bengal Tenancy Act as to-the 
transferability of an occupancy holding. But as the whole Att 
is subject to the provisions of section 183, an occupancy holding 
is transferable by custom only, and this has been considered by 
Sir Steuart Bayley when moving the report of the Select: 
Committee. He said “turning now to the incidents attached 
to. the right of occupancy it will be seen that we have made 
a most important change in regard to one of these incidents— 
transferability. Instead of legislating it and regulanngs it by law, 
we have left everywhere to custom. H 

“ Custom” as used in thé sense of a rule which in a particular 
district, class, or family has” from long usage obtained the- force 
of law, must be (1) ancient? ; (2) continued, unaltered, unin- 
terrupted, uniform, constant* ; (3) peaceable and acquiesced’ in* ; 
(4) reasonable’ ; (5) certain and definite" ; (6) compulsory and 
optional to every person to follow or not. The aots required for 
the establishment of customary law must have been performed 
with the consciousness that -they spring from legal necessity ; 
and (7) must not be immoral.’ i 
~ But no such stringency is required in " usage.” Thére is 
no definition of “ usage” given in the Bengal Tenancy Act. 
But their Pores of the Judicial Committee in speaking of 
eu mercantile usage” says: “To support such a ground there 
need not'be either the antiquity, the uniformity, or the notoriety 
of custom-which in respect of all these becomes a local law. 
The’ usage may still be in course of: ‘growth; it may require 
evidence for its support in each case, but in the result it is 
enough, if it appears to be so well known and acquiesced in, 
that it-may be reasonably presumed to have been an .ingredient 
Hurpurshad v. Sheo Dyal, L, &. 3 I. A. 285, 

Lalu v. Hiru Singh, I. L. R. 2 All 61. 
Jamulu Khatun v. Pagal Ram, 1 W. R. 250. 
Lalu y. Hiru Singh, 1. L. R. 2 All. 49. 
Hurpurshad v. Sheo Dyal, L. R. 3 I. A. 285. 


Raj Kishen y Ramjoy, I. L.R 1 Cale 195, 198, 
Chinun Ommayti Y. Jigarai Chetti, 1. L. R, 1 Mad. 168. À 


S a a 


e 
84n THE OALOUTTA LAW JOURNAL. (Vou. XIV. 
e 


tacitly imparted by the parties into their contract®”. This 
was followed in Palakdhari Rat v. Manners*. where Prinsep and 
Ghosh, JJ., said, “In applying this case, it must be borne it? 
mind that it relates to a usage in dealing in a particular class 
of mercantile transactions and contracts made in the course of 
. such business. Consequently, in introducing these principles 
in the present case, which does not relate to contracts entered 
into between the parties to the litigation but affects a third 
party, the landlord, it would be necessary either to prove the 
existence of the usage on his estate or that it is so prevalent in 
the neighbourhood that it can reasonably be presumed to 
exist on that estate. It may be that the usage may have 
gradually sprung up all round an estate, and yet never have 
been introduced on it, or been recognised on it, and therefore, 
in considering the evidence, it is of much importance that 
this should be taken into consideration in connection with the 
conduct of the landlord in regard to any such transfers as may 
have taken place without his consent.” 


Occupancy holdings are now transferable by custom or local 
usage. The presumption is that it is not transferable, unless and 
until the contrary is proved ; hence the onus of proof of transfer- 
ability, as held in Shunkurputtee v. Satfoollah Khan’? and 
Madhusudan v. Kamini’, is on the person who alleges it to 
be transferable. To prove this custom or usage, it is not sufficient 
to show that such holdings are sold in the villages or neighbour- 
ing villages. The essence of such a usage is that transfers made 
to the knowledge of, but without the consent of the landlord, 
are valid and must be recognised by him’, Such usages 
must have ripened into maturity’? and a growing usage of 
transferability of occupancy holding is of no effect against the 
landlord. The usage must have already grown up*’. P 


Occupancy holdings which are not transferable by custom, 
do not pass in execution sale. So it has been held in Biram 
Ali v. Gopinath Saha** that in the absence of custom or local 
usages to the contrary, a raiyati holding, in which the raiyat 
has only a right of occupancy, is not saleable at the instance of 


8. Jaga Mohan v, Mannee Chand, (7 M. I, A. 282; 0,8. 4 W. R. 
P. C. 8.) 
9. I. L. R. 23 Oale, 179. 
10. 18 W. R. 507. 
ll. 90. W.N. 895; s.c. I. L. R. 32 Calo.11023. 
12. Peary Mohun v. Jote Kumar, 11 0, W.EN. 83. 
13. 60. W.N. 861. 
14. 12C. W.N. 879. 
15. 10. W. N. 396; s.c, I, L. R. 24 Cale. 355. 
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the occupancy raiyat or‘any creditor of his other than his land- 
lord seeking to obtain satisfaction of his decree for arrears 
ef rent. When an application is made to execute a decree for 
money by the attachment and sale of an occupancy holding, the 
judgment-debtor is entitled under section 244, Civil Procedure 
Code of 1882 (now section 47 of the Code of 1908) to raise the 
question as to whether the holding is saleable by custom or 
usage, and to have that question determined by the Court 
executing the decree*®, But where the purchase in execution 
sale is made with the consent of the landlord, the question 
whether the holding was transferable by custom or usage without 
cansent of the landlord does not properly arise*’. The question 
of transferability cannot be raised by a co-sharer landlord who 
has purchased the holding in execution of a decree of his own, 
even when such a transfer has been made at the execution of the 
mortgage decree obtained by the person against the occupancy 
raiyat’*. But wherea tenant sold a non-transferable occupancy 


holding by a obala, he is estopped from questioning the validity 
of such sale’®. 


Where transfers can be validly made according to local 
custom, it can be brought about according to the provisions of 
section 54 of the Transfer of Property Act. If the property be worth 
over Rs, 100, the transfer is to be made by a registered deed of 
sale, if less, then by a registered deed of sale or by delivery of 
property. In Abdul Aziz v. Ahamad Ahl”? it has been held 
that in the case of a holding transferable by custom, the receipt 
of rent from the transferee by the landlord with the knowledge 


of the transferor puts an end to the interests of the transferor 
in the holding. 


Then comes the question what amounts to landlord's con- 
«sent. Such consent must be either express or implied. Mere 
receipt of rent on the part of zam:ndar from a purchaser from a 
tenant having a right of occupancy will not sanction the sale to 
the purchaser so as to give him a right of occupancy, as the 
zamindar might not have been fully aware of the transfer; and 
the payment of rent marfatdary confers no raiyati title on the 
marfatdar’*, It has further been held that the receipt of rent 
from the tenant’s transferee, not for his own account but on 


account of his transferor, was not a recognition of the transfer’? 


16. I. L. R. 27 Oale. 187. 19. 40. W.N 679. 
17. 110. W.N. CIX, h 2V. 1. L. R. 14 Cale. 795, 
18, 11 0. L, J. 20. 21, 120. W. N, 539, 


22, 13 0, W. N., coiii 
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mere receipt of rent by the gomosta does not bind the 
landlord’?. 

The transfer of an occupancy holding which is not transfers 
able by local custom or usage is not a void transaction. It is: 
voidable by the daadiowss but it is binding between the parties’ 
and their privies’* 

The transfer of non-transferable occupancy holding amounts 
to an abandonment of the holding and the landlord is entitled to 
re-enter on it. But where the tenant transfers ʻa part of the 
holding and pays rent for the whole then the transfer of that part: 
is not invalid and the transferee is not liable to be ejected?*. It 
has been held in Satish Chandra v. Befoy Kumar’? where 
there are several tenants of-a holding and each of them holds a 
separate portion, each such portion should not be treated as a 
separate holding and a transfer of one of such portions will not 
operate as an abandonment which will entitle the landlord to 
- re-enter that portion. But where the tenant sells the whole 
holding and takes a lease of a portion of it under the transferee 
that does not save the transferee from being evicted}. 

Thus it is that an occupancy holding is not transferable unless 
there is custom to the contrary. The onus of ‘proof -of such. 
custom is on the person who alleges it, and the ruling in.the case 
of Piarz, ‘Mohan v. Fote Kumar’? shows how difficult it is to 
prove such custom. The poor tenants in the mufassil have no 
property of their own except the land which they hold. This is 
their all in all, They toil and moil over it, and produce crops, 
from it, and so they labour and remain expectant for the 
produce which depends wholly upon God and the rains in time, 
is known to every one who paid a visit to any village. It is to 
be remembered at the same time how much exacting are the 
village money-lenders. Sometimes the whole produce of the land, 
is not sufficient to cover the debt incurred ‘by -him for defraying * 
the cost of cultivation. It is the high rate of compound interest 
that has swelled the small amount taken on loan by the raiyat, 
How pitifully they look upon the face of the Munsifs in mufassil 
Courts when they were sued for these sums which have swelled, 
to an amount which is quite incompatible with their whole 
fortune. ` But the Munsifs can do nothing for them. ` They feel 
for them no doubt, but the rate on which they contracted, 
to pay interest must be binding between the parties. The 


23. -13 C. W. N., 833. 26. 13 0. W. N. COXX. 
24., 120. W. N., 1086. 27. 13 0. W. N., 220. 
e 25. 20. L.J., 369. 28, 11 0.W. N., 83, 
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law of damduput is not applicable in mufassil Courts: 


Then the poor raiyats, the backbone of our society, 
are going to rack and ruin. The means of getting money by 
mortgage is even denied to them. They can not sell the land 
and raise money therefrom, as his interest is no” saleable. If it 
had been so, then he might have sold some of his holdings and 
free himself from the debt, before it rises toa large amount.. In 
this civilised -world everything is transferable, and the value of 
the thing. lies upon the fact that the holder can convert it into 
money at his Sweet will. Occupancy holdings are, of course} 
properties, but their utility has become almost nil, owing to the 
efact that it is not transferable. The holder can only use the 
usufruct of it, The Bengal Tenancy Act is always: construed in 
favour of the raiyat, and that must be so, or else the poor tenants 
have to suffer much from the hands of the samzndars and much 
more from their underlings. The Government favours the weak 
and preserves their right and saves them from being ruined. It is 
high time that some.amendment of the Bengal Tenancy Act, be 
made on that direction to protect. the poor tenants, and give 


their.property some’value in their hands... «=. > PEN 
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CASES AND COMMENTS. 


Payment of -taxes—Volunteer—Subrogation. = 

A contracted with B to convey a parcel of land, free of all 
encumbrañces, the consideration ito be deposited in three 
instalments. The money was-duly paid, and the conveyance 
executed. At the-time of the agreement; there were heavy 
arrears of rent due on account of the preperty;to the Govern- 
ment. A was bound to discharge these: drreats, but  did-not 
do so. Meanwhile, an order in the form“ of a, cheque was 
presented upon a bank purporting to have been drawn bya 
customer X directing the bank to pay to Government -the precise’ 
amount due as arrears of’ rent in respèct of.the property sold. 
The bank carried out the order and debited the ‘sum against X 
in his account current. It then transpired that’ the cheque was a 
forgery, though it could not.be ascertained who the actual 
forgerer was. The bank thereupon creditea X with the sum 
debited -against him and subsequently sued A to recover. what 
they had paid towards the satisfaction. of the rents. A resisted 
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the claim on two grounds, víz, first, that the payment was 


voluntary and could not be recovered, and, secondly, that the 
‘bank might at best get a personal decree against him and could 
not enforce the rent-charge. The original Court dismissed the 
suit, and the decree was affirmed by the Supreme Court of New 
York on appeal. Upon second appeal to the Court of Appeals 
of New York, a bench of seven Judges reversed this decision and 
decreed the suit. Two questions plainly arise, frst, whether the 
payment by the bank was voluntary, and, secondly, if not, whether 
the bank was entitled to be subrogated to the rent-charge. The 
first question must obviously be answered in the negative. It is 
true there was no privity between the bank and A. But the, 
bank was in no sense a volunteer ; it had made the payment on 
the strength of a cheque prima facie genuine, and when the 
cheque was proved to be a forgery it had no other alternative 
open than to absolve X from liability, and pursue its remedy, 
if any, against A who had been benefited by the money. The 
second question is more difficult to answer. But on the whole, 
justice requires that the bank should be subrogated to the rights 
of the Government to whom the arrears of rent were due. ` As 
was pointed out in Gurdeo Singh v. Chandrikah Singh 
(5 C. L. J. 611; I. L. R. 36 Cal. 193), subrogation is not allowed 
where the party seeking it has needlessly intermeddled with the 
affairs of the party against whom it is sought, or where the 
recognition of the right would prejudice the rights of innocent 
third parties. On this principle, it has been held that where a 
mortgagee or other encumbrancer has, for the protection of his 
interest, paid taxes assessed on the property, he will be subrogated 
to the tax-lien for reimbursement, though the majority of the 


-Full Bench in Kinu Ram v. Mozaffer (I. L. R. 14 Cale. 809 F. B.) 


took the contrary view. A similar doctrine has been applied 
where rents or taxes which have the quality of first charges 
have been paid by a purchaser of land. or by a lessor or 
agent, the primary liability being initially on the vendor, 
the lessee, and the principal respectively. See Goodnow 
v. Litchfield (123 U. S. 549), Goodnow v. Plumb (123 U. S. §60). 
It has been held that where a person discharges a tax-lien on the 
erroneous assumption and in good faith that he has a subsisting 
interest in the property, he is entitled to claim a right of 
subrogation, even though it transpires in the end that the 
interest had terminated or had been extinguished ; see Childs v. 
pirita (107 Pacific 1053). The case before us is fairly simple. ` Here 
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the purchase-money paid by B to A was in deposit ; it represented 
essentially the land converted into money. a was bound by 
his agreement to satisfy the Government demand and to pay 
such sum before he transferred the property to B. There is 
no reason, therefore, why the bank should not be subrogated to 
the rights of the Government to enable it to recover what it had 
paid. The rights of third parties were not in question, and 
equitable considerations could not operate to exclude the applica- 
tion of the doctrine of subrogation. 





Suretyship— Release of Surety—Discharge of Principal. 

This case raises an interesting question of law. It is well- 
settled that if a creditor discharges his principal from liability, 
the surety is also released. But what is the position, if it turns 
out that the contract with the principal is inoperative, because 
he was ab initio incompetent to contract? The Supreme Court 
of Nebraska has held that the surety is liable, although he was 
in essence guarantor for the due performance of a contract which 
was in its inception void and unenforceable. This is good sense, 
because the contract of a surety is that if the principal does 
not pay, he will, and sound policy as well as the soundest 
principles of justice demand that when there is a valid 
consideration and the payee has done nothing to mislead or 
deceive the principal or surety, and the principal escapes 
liability on account of an initial disability existing at the 
time of the making of the contract, such as infancy, lunacy or 
coverture, the surety should be held to the terms of his contract. 
In other words, although, as a general rule, the liability of a 
surety is measured by the liability of his principal, there are 
exceptions to the rule ; and one of the exceptions is that the 
surety of a principal who is incapable of contracting is bound, 
although the principal is not. See Kimball v. Newell (7 Hill. 
.N. Y. 118) citing Maggs v. Anies (4 Bingham 470) and White 
v. Cuyler (6 T. R. 176). In fact, as was said in Harvard College 
v. Kempner (116 N. Y. Sup. 437), the very reason why the surety 
was required might well have been a doubt as to the competency 
of the principal to contract ; in the case mentioned, a University 
student, under age, had entered into a contract and had been 
required to give a surety who was ultimately held liable. A 
distinction, however, has been made in cases where the principal 
is not merely incompetent to enter into the contract, but is 
forbidden by law to do so ; it has been held in such a case® that 
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the surety is not bound ;see Zevy v. Wise (15 Louisiana 38), 
where the surety sought to be made liable had guaranteed the 
due performance of a contract of lease entered into by a slave 
in violation of the provisions of a statute. 


Debts and Legactes—Executor—Subrogation. 

The question which arose for consideration in this case. was 
as to the position of an executor who pays debts and legacies 
out of his own funds. That he was entitled to be reimbursed was 
not disputed ; but the doubt was raised whether he was entitled 
to be subrogated tothe rights and remedies of the creditor or 


legatee. It was ruled that he was entitled to be subrogated. ° 


This is manifestly sound on principle and is supported by 
weighty authority ; see Sheldon on Subrogation, section. 202, 
Woerner on Administration, section 496, and Hope v. leita: 
32 Am. Rep. 140. 





Occupation under invalid lease—Position of occupier. 

A executed a written lease in favour of B for ten years at a 
fixed. annual rent payable in monthly instalments, with the 
option of five years’ extension upon expiry of the term, The: 
lease to be.valid required registration under statutory provisions, 
but was not registered. B entered into possession and continued 
to pay rent punctually. A sued to eject B, who resisted the 
claim on the ground that he was.in equity a lessee for ten years,. 
and that at any rate he was a tenant from year to year. The 
suit had been brought in the Common Law Court, and it was 
ruled that equitable defence was not available to. B.. It may be 
observed, in passing, that the decision of Sir George Jessel, M. R. 
in Walsh v. Lonsdale (21 Ch. D. 9), which has been followed in 
India, Bibi Fawahir Kumari v. Chatrapat Singh (2 C. L. J. 343), 
would have supported the defence. Allthat the defendant had 


to do when sued in ejectment was to sue his grantor for specific , 


performance of the contract in a Court of Equity ‘and to obtain 
an injunction to restrain him from executing the decree in the 
ejectment suit. Where, therefore, Courts are Courts of Law 
as well as Courts of Equity, the defendant need not be driven to. 
a separate suit, but may be allowed to take an equitable defence 
où the assumption that a decree for specific- performance’ has 
already been obtained. .In the case under notice, as already. 
explained, the equitable defence was not available, as no fusion of 
law_afid equity had taken place. The question, therefore, arose; 


re 
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whether the alternative defence was valid. The plaintiff con- 
tended that as the lease was invalid, the defendant was a 
trespasser at the time of the entry, and the payment of the 
money could not be referred to any valid contract of tenancy. 
The Court overruled the contention and held that to impute to 
the defendant the character of a trespasser would be contrary 
to the true intention of both the parties. The position of 
the defendant, therefore, was as if no document had ever 
been executed when he took possession under a verbal 
contract followed by payment of rent. As the rent was annual, 
this created a tenancy from year to year, and the defendant was 
not liable to be ejected as a trespasser. This is in accord with 
the earlier cases in England, See 4 Ell. & Bl. 36, 2 Exch. 
Div. 30, 9 Exch. 662. 


Pension-money—Liability to execution. 


In this case, the Court was called upon to consider whether 
pension-money was protected from execution, either in its 
original form as money, before it had been paid to the recipient 

“of the pension, or as converted into land after payment to him. 
It is clear that, unless there is a statutory provision for exemp- 
tion, there is no reason why pension-money should be exempt 


from attachment. Salaries of public officers have been treat ed 


as exempt on grounds of public policy, because otherwise the 
‘machinery of Government might be stopped, if compensation 
was withdrawn from those charged with the administration of 
state affairs (Cavenaugh v. Smith, 84 Indiana 380). Bounty- 
money payable by the State as an inducement to a soldier to 


enlist in the service of the Government, has been held exempt: 


én similar grounds, so long as it is unpaid and in the possession 
of the State. It is plain, however, that even in these cases, after 


the, money has been paid to the recipient, it loses its special 
character, and after it has been invested in real property, the 
„realty is subject to the judgments of creditors. See Mckintosh v. 


Aubrey (185 U.S. 122). As regards the rule in England, it may 


_generally be stated that a pension granted to a public officer upon 
„his retirement from office for past services rendered by him is 
_available to his creditors ; but where a pension is granted to an 
_ officer who, though not for the time being engaged in any active 
duties, is still liable to be called for to any active service, the 
_pension is really granted in order to maintain the grantee ugtil 
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he is again called into service, and, therefore, creditors cannot 
reach it. Dent v. Dent (L. R. 1. P. & D. 366), Wilcock v. Terrell 
(3 Exch. Div. 323), McCarthy v. Gould (1 Ball & Beatty 389.).° 


Lease—Covenant for renewal—Assignment of part of demised 
premises. 


This case raises a question of some novelty, vzz, the right of 
an assignee of a part of demised premises to enforce a covenant 
of renewal in the lease, when he seeks to renew the lease as to 
his part only. The Court ruled that the ‘covenant for renewal of 
a lease for a term of years is indivisible, and if the lessee assigns 
a part of the demised premises, neither he nor his assignee can 
enforce the covenant for renewal as to his portion. It is clear 
also that where an assignment ofa part of the demised premises 
in such a case includes an assignment of the right to renewal of 
the lease for such part, the lessor by executing a consent to the 
assignment, does not necessarily agree that the covenant for 
renewal may be exercised in respect of a part only of the demised 
premises. There is no authority directly in point in support of 
these propositions, though Simpson v. Clayton, 4 Bingham N. C. 
758, and Finch v. Underwood, 2 Ch. D. 310, may tend in the 
same direction. The case nearest in point is Barge v. Schiek 58 
N. W. 874. Marrinow v. Williams, 96 Pacific 1073, also 
confirms the same view, as there the sub-tenant of a part of the 
demised premises was held incompetent to enforce in parta 
covenant for renewal. 


Electric Co.—Injury caused by current—Liability for damage, 
nature of. 


The Court was called upon to consider in this case a questién 
of some nicety. An electric light and power company had 
erected installations in a house. A child of the proprietor of 
the premises was injured by coming into contract with a wire. 
The evidence showed that the wire in question was, under the 
contract, to be ordinarily charged with only a harmless current 
of low pressure ; but at the time of the accident, it had been 
crossed with a wire carrying a current of high pressure, On 
behalf of the child, a suit for damages was brought against the 
company. The defence was based on the Statute of Limitation 
which provided different periods for suits for damages for 
beeaches of contract and suits for damages for torts. The 


e 
Vou. XIV.) casES axb CoMMEN'TS. 


e 
question, therefore, arose, whether the liability for damages was 
contractual or tortious. The Court decided by a majority of 
three against two that the liability was tortious, and not con- 
tractual. The majority opinion was founded on the ground that 
the gist of the claim was negligence. The question appears to 
be one of first impression, but the cases of Ennis v. Gray 
(34 N. Y. Sup. 379) and Minneapolis v. Cronon (166! Fed. 651) 
are consistent with the theory that the liability, if any, is based 
on negligence, and not breach of contract. There are numerous 
cases in the reports in which damages have been claimed and 
allowed under similar circumstances, but the question does not 
appear to have been ever directly raised as to the nature of 


the liability. 





Bankruptcy—Ancillary F urisdiction. 


The Supreme Court of the United States in this 
decision affirms a principle now well-recognised both in 
England and in India. It has been ruled that where a 
‘Corporation or an individual has been adjudicated a bankrupt 
in a District Court, a District Court in another District has 
power to compel the delivery of property within its 
jurisdiction belonging to the bankrupt, to the trustee in 
bankruptcy, because the Courts are bound to act in aid of the 
proceedings in the Original Court. It follows, therefore, that 
when the Original Court of bankruptcy can act summarily, 
another Court of bankruptcy sitting in another District can do 
so in aid of the Court of Original jurisdiction. See Zn re Elkus, 
216 U. S. 125, Jn re Wood, 210 U. S. 246. 


Divorce—Abatement of action— Death of plaintif. 


A husband sued his wife for an absolute divorce. He 
obtained an interlocutory judgment, and died before he could 
apply for, or obtain the final judgment. What was the effect 
upon the status of the defendant ? For instance, was she 
entitled to inherit as widow of the deceased? The Court held 
that the suit had abated, and could not be revived, soi that the 
status of the defendant continued unaffected. The position, 
however regrettable, is unassailable on principle. The inter- 
locutory judgment does not dissolve the marriage relation 
between the parties ; to accomplish that result, the final judgment 
is needed. It cannot further be doubted that an action for 
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divorce is pre-eminently an action of a personal nature, and in the 
absence of statutory provision to the contrary, must be taken 
to abate by the death of the plaintiff; the suit necessarily fails, 
because its subject-matter, the marriage relation, has ceased to 
exist. Beavan v. McMahon, 2 Sw. & Tr. 58, and Grant v. Grant, 
2 Sw. & Tr. 522. Stanhope v. Stanhope, 11 Pro. Div. 103, shows 
that if the plaintiff dies after a decree nist has been pronounced, 
the Court will not make the decree absolute. There is one 
solitary case which cannot apparently be reconciled with this 
principle, Wedder v. Webber, 83 North Carolina 280. The case 
of Barth v. Barth, 80 Am. St. Rep. 335, is distinguishable ; that 
was not a suit for divorce, but an action for declaration that the 
marriage was null and void ad ¢nrtzo; it was held that the 
personal representative of the deceased plaintiff might ask for 
a review of the original decision, The question is more difficult 
when the death takes place during the pendency of an appeal 
from the final decree. It has been ruled that while death 
terminates a divorce suit, yet where property rights depend on 
the correctness of the divorce decree, the death of the plaintiff , 
after such decree does not operate to prevent an adjudication 
by the appellate Court and a reversal of the decision of the 
primary Court. Carr v. Carr, 36 Am. St. Rep. 614. 


Servant, Dismissal of—Immoral Conduct. 


The Court ruled, what seems obviously just, that in the case 
of a household servant or one who has access freely to the house- 
hold, any immoral conduct will justify summary dismissal. 
This is supported by weighty authority. Atkin v. Acton, 4 Carr 
and Pay 208, Rex v. Welford, Cald S.C. 57, Rex v. Brampton, 
Cald S. C. 11. The American Courts lay down the same fule, 
subject to the qualification that the moral turpitude must be of 
more than a trivial character. Child v. Boyd, 56 N. E. 608, 
Moynahan v. Interstate Company, 72 Pacific 81. 


Principal and Agent—S ubrogation. 


An agent for collection received moneys on behalf of his 
principal. While the money was in his custody, it was stolen. 
He paid the principal out of his own funds in discharge of his 
obligation as agent. Could he sue the thief, if he was discovered, 
for recovery of the money? The argument that the money 
in the hands of the agent was the property of the principal who 
alqpe could bring the suit is clearly unsustainable. The agent 
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ghel he paid up his dues to his principal, became ipso facto 
legally subrogated to all rights of ownership which the principal 
had in the particular money stolen. The suit was, therefore, 
well brought by the agent as plaintiff. In fact, -it may be stated 
as a general rule that an agent who, in the discharge of his 
obligation to his principal, makes good a loss resulting from 
dealings with third persons, is, on satisfying such loss, subrogated 
to the rights of the principal against the party whose default 
has been made out. See Hough v. Aetna Life Insurance, 11 Am. 
Rep. 18, Curry v. Curry, 12 Am. St. Rep. 504. 





Attorney—Solicttation—Advertisement— Disbarment. 


The Supreme Court of Washington ruled in this case that 
although the practice of law is a legal occupation in itself, 
it is not a natural right, but rather a privilege granted by the 
State which may be surrounded by whatever restrictions the 
Legislature may in reason prescribe. The occasion for the 
application of this doctrine arose in the following manner. The 
Washington Legislature has made statutory provision that 
personal solicitation of employment by an attorney renders 
him liable to certain prescribed punishments, including removal 
from the rolls. An attorney contravened the statute, and 
was brought up before the Court for disciplinary action. He 
contended that the statute was u/tra vires, as he had a natural 
right to practise his profession, the manner. of which could not 
be restricted by the Legislature. The Court summarily over- 
ruled the objection. There can be no doubt that personal 
solicitation ‘is a disgraceful conduct justifying the extreme 


punishment of disbarment. See J re Clarke, 184 N. Y. 222 5 


in this case an application for reinstatement was subsequently 
fefused, 112 N. Y. Sup. 777. It is worth mentioning that 
solicitation by advertisement has always been deemed a flagrant 
violation of the ethics of the profession, and.there are numerous 
instances where advertisement, when brought to the notice of 
the Court, has led to the disbarment of many an adventurous 
and enterprising member of the profession ; People v. Goodrich, 
79 Illinois 148, People v. Smith, 93 Am. St. Rep. 206, People v. 
MacCabe, 36 Am. St. Rep. 270. It may finally be added that 
proceedings for disbarment are in the nature of civil and not 
criminal proceedings. 
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Railway Company—LDelay in transportation. i 

The question raised in this case related to the liability of 
a carrier of passengers for delay in transporting a passenger to 
his destination. The rule is well settled that a carrier company 
is bound to use due diligence to transport its passengers speedily 
and according to its advertised schedule of time. A failure to 
discharge this duty renders it liable for resulting damages, when 
such failure is attributable to negligence. See Cooke v. Midland 
Railway Co., 57°J. P. 388. The rule was similarly stated in a 
recent American case, Arkansas Railway Co. v. Janson. 119 S. 
W. 648. Sears v, Eastern Railway Co., 92 Am. Dec. 780, was 
a case where the time-table had been altered, but the change had 
not been notified as extensively as the original time-table. In 
such a contingency, the carrier would be liable. But a delay 
in transportation, occurring without any fault on the part of the 
carrier, does not render the carrier liable for damages caused 
to a passenger thereby. Gerardy v. Louisville, 102 N. Y. Sup. 
s48. In an action for damages caused by a delay by a carrier 
in transporting a passenger, only such damages are recoverable 
as directly flow from the unlawful delay, and might reasonably 
have been anticipated by the carrier at the time of making the 
contract of carriage; Hamlin v. Great Northern Railway Co., 
1 Hur. & Nor. 408, Hansley v. Famesville, 44 Am. St. Rep. 474. 
Questions of considerable nicety may obviously arise when the 
Court has to determine, whether the damage was the direct 
result of the delay. In McClary v. Sioux Railway Co., 19 Am. 
Rep. 631, the plaintiff sued to recover damages for injuries 
received by him by reason of the car on which he was 
riding being blown off from the track by a tornado ; he proved 
that the train was forty-five minutes late and that if it had been 
in time, it would have escaped the tornado, as it would have 
passed through the scene of accident long before the tornado’ 
reached it. The Court held that the delay was not the proximate 
cause of the injuries. Ill health caused by exposure due tora 
delay has been held to be a proper element for damages ; Green 
v. Missouri Railway Co., 97 S. W. 646, Van Buskirk v, Roberts, 
31 N. Y. 661; see also Le Blanche v. London Railway Co. 1 C. 
P. D. 286. Similar principles govern the liability of carriers by 
water; but there are very few cases on the subject, amongst 
which may be mentioned Van Horn v. Templeton, 11 Louisiana 
s2, Cobb v. Howard, 5 Fed. Cas. 2924, Cranston v. Marshall, 


5 Exch. 395. 
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Specific Performance of Contract—Bond fide Purchaser, 

The rule is well settled that one who purchases real property 
with notice, either actual or constructive, that a contract has 
already been made for its sale, may be compelled at the 
suit of the vendee on the prior contract specifically to perform 
the contract, provided the vendor could have been compelled 
to perform it, if he had not parted with his title to the 
property. Potter v. Sanders, 6 Hare 1; Dawson v. Ellis, 
1 J. & W. 504, 21 R. R. 227; Daniels v. Davison, 17 Ves. 
433 ; Barnes v. Wood, L. R. 8 Eq. 424; Moore v. Crawford, 130 
U. S. 122. The reason for the rule is obvious, and is well stated 
in’ Cross v Bean, 21 Atlantic 752 ; but some learned judges have 
felt a difficulty in holding that a contract can be specifically 
enforced against a person not a party thereto, and they have 
reached the result of the cases mentioned, by first cancelling the 
deed to the purchaser with notice of the prior contract, and then 
compelling specific performance by the vendor in accordance 
with the terms of the contract. Elsbury v. Shull, 7o N. E. 287; 
Bates v. Swiger, 21 S. E. 874. 





Foreign land—Conveyance— Conflict of laws. 

The Supreme Court of the United States laid down in this 

case that a Court of Equity acting zz personam may well decree 
. the conveyance of land outside the territorial jurisdiction of the 
Court, and may well enforce the decree by process against the 
defendant ; but neither the decree itself, nor any conveyance 
under it, except by the person in whom the title is vested, can 
operate beyond the jurisdiction of the Court rendering it. It 
was further ruled that in a divorce proceeding, the Court has no 
power, by a decree operating zz rem, to pass the title to real 
property situated outside jurisdiction. Proctor v. Proctor, 106 
‘Am. St. Rep. 168; see also 46 Am. St. Rep. 528 and 128 Am. 
St. Rep. 767. The reason for the rule plainly is that jurisdiction 
toeaffect the title to real estate by a judgment 2 rem or directly 
against the thing itself, exists only in the Court within whose 
jurisdiction the land is situated. It follows consequently that the 
power of Courts to make effective decrees affecting the title to 
lands in another jurisdiction, is limited to their process operating 
upon the party, such as sequestration of property within the 
„ jurisdiction, attachment for contempt and the like; it does not 
extend to validating a conveyance of the foreign lands made 


by its officer upon default of performance of the decree by the 


party ; Bullock v, Bullock, 46 Am. St. Rep. 528. 
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Ejectment—Improvements— Compensation. 

The plaintiff sued to eject the defendant, and proved a better 
title. The Court made a decree for ejectment and mesne 
profits, less taxes and interest and value of improvements effected 
by the defendant. The question arose, whether cultivation of 
the land for crops was an improvement. The Court ruled that 
as the land was wild at the time it came into occupation of the 
defendant, the breaking of the land and making it fit for 
cultivation was an improvement. This is obviously-good sense. 
In other words, while reclamation of unreclaimed waste or jungle 
is improvement, the term cannot be applied to the cultivation 
of the land previously brought under cultivation. See Muskogee 
Development Co. v. Green, 97 Pacific 619, Simpson v. Robinson, 
37 Arkansas 132, Efinger v. Kenney, 23 S. E. 742. 


Documentary evidence— Conclusiveness againsi party 
introducing. 


‘ As a general rule, documentary evidence:is beld to be con- 


clusive against the party introducing it. He may not impeach 
it; he will not also be permitted to accept a part which is in 
his favour and repudiate another part which is opposed to his 
claim or defence. Thus, in Rawle v.: White, 37 S. E. 68, a party 
introducing a receipt in his own favour was held bound by 
provisions therein which were adverse to his claim. The rule, 
however, is subject to exceptions ; for instance, a creditor who 
introduces in evidence bills of sale executed by his debtor, is not 
estopped to show that they were made to defraud creditors : 


‘Dowdell w. Wilcocks, 12 N. W. 271, Henny v. Pack, 35 N. W. 


s85. In other words, a party introducing a document in evidence 
is not precluded from impeaching it by evidence which goes to 
its vaiidity or which tends to show that it has not in law the 
effect that it purports to have. Thus, a plaintiff exhibiting a 
deed, which he seeks to have cancelled as a forgery, may testify 
that the signature purporting to be his is a forgery and prove 


_by the person who took the acknowledgment that it was not 


made by him: Bunce v. Gallagher, 4 Fed. Cas. 2133. 





Tenancy in Common—Purchase of Common Property— , 
Fudictal Sale. 


In this case, the Supreme Court of the United States affirmed 


several important propositions about the rights of tenants in 
‘‘@mmon. It is well settled that a co-tenant, who buys for himself 


a hostile outstanding title to the common property, becomes `a 
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trustee for the common benefit. But this ‘principle has no 
proper application to a public sale of the common property, 
either under legal process or a power in a trust-deed. In such a 
contingency, the co-tenant is in the same position as any outsider, 
assuming of course that there is no fraud or deceit. Conse- 
quently, a co-tenant can properly purchase the common property 


‘at sucha sale at the lowest price possible, provided he resorts 


to no artifice to deter others from bidding ; the mere fact that 
the price paid is lower than the estimated market value, is not 


‘conclusive of fraud or bad faith on the part of the co-sharer- 


purchaser. Assuming, however, that the circumstances, attending 


‘a purchase of the common property by a co-sharer at a public 


sale under a power of sale in a trust- deed, are such as to render 
the sale voidable on account of bad faith on the part of the 
‘purchaser, it is incumbent upon a co-sharer who attacks the sale 
to act with reasonable promptitude ; if there is delay and there 
is meanwhile a large appreciation in the value of thé property, 
the Court may very well refuse to vacate the sale. These 
principles are in accord with Kennedy v. De Trafford, 1897, A. C. 
180. See alo Baird v. Baird, 31 Am. Dec. 399. The rule appears 
to be further well-settled that one tenant-in-common may 
purchase the interest of his co-tenant upon asale for the satisfaction 
of a debt, the duty to pay which rests upon such tenant alone, 
and he is in this respect in the same position as a stranger : 
Brition v. Handey, 73 Am. Dec. 497. Similar principles apply 
to sales in partition proceedings:. Bayhz v. Bayh, 31 Louisiana 
527, Zn re Osborne, 24 Atlantic 312. The position is obviously 
different where unconscientious advantage is taken by a co-sharer 
of his position as such. Thus, in Tuttle v. Tuttle, 125 Am. St. 
Rep. 481, one tenant-in-common, without consulting his 
go-tenants, instituted a suit for the partition of the common 
property, procured his own appointment as a Commissioner to 
sell the same and bought it himself for an inadequate price, in 
the name of a third person, it was ruled that he was a trustee 
for his co- o-tenants. 


Tenancy in common—Tax sale—Purchase by co-tenant. 


The Court was called upon to consider in this case the right 
of a tenant-in-common to hold a tax-title adversely to his 
co-tenants. ‘The question has arisen frequently in this country, 
where co-sharers are accustomed deliberately to make default 
‘in the payment of Government revenuey and then purchase the » 
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‘estate at the sale which follows, to the detriment of their 
co-sharers. It was ruled by Banerjee J. in I. L. R. 16 Calc. that 
a defaulter who so purchases is not a trustee for his co-sharers. 
-This mischievous doctrine, which has opened the door wide for 
-the perpetration of fraud, has been dissented from in an 
unreported case by Brett and Mookerjee JJ., which has been 
-recently followed by Holmwood and Chatterjee JJ. The New 
Jersey Court of Errors and Appeals, by a majority of nine Judges 
against three, has taken the sensible view that where one tenant- 
-in-common acquires a tax-title (which corresponds-in this country 
to title acquired in revenue sale), or redeems land from a tax-gale, 
his act enures to the benefit of his co-tenants upon their reimburs- 
ing him for ‘their proportionate share of the amount paid by 
him. This principle is in accord with numerous decisions in 
which it has been ruled that one tenant-in-common of real 
property cannot, during thé existence of the co-tenancy, acquire 
a tax-title to the land and assert the same as a title paramount 
to the title of his co-tenants. See Hoyt v. Lightbody, 8 A. & E. 
‘Cas. 984, Russell v. Russell, 49 Southern 314, Smith v. Smith, 
-63 S. E. 177, and Dunson v. Ross, 131 Am. St. Rep. 375. 


Contempt of Court—Presence of Court. 


McCarthy was charged with violation of the liquor law, and 
“was on trial before the City Court of Brandford. Witnesses were 
examined. One of these could not speak in English, and an 
interpreter was sent for. Meanwhile, the presiding Magistrate 
retired into his chambers. The accused cleverly removed the 
bottle of whisky on the table (for the illegal sale of which he 
‘was charged), and substituted in its place a bottle of ginger ale 
of similar appearance. The trick was discovered later on, and 
he was charged with contempt of Court. The Court was not 
a Court of record, and could punish only for contempt committed 
in its presence. Two questions arose, jst, did the act constitute 
contempt, and, secondly, was the act committéd in the presence 
of the Court, Both were answered in the affirmative. It was 
ruled in substance that a contempt committed in any place set 
apart ` for the use of any constituent part, of the Court, during a 
session of the Court, is committed in the presence of the Court: 
In re Savin, 131 U. S. 267, Fisher v. McDantell, 87 Am. St. Rep. 
971, In re Cuddy, 131 U. S. 280. The case of People v. Barrett, 
9 N. Y. Sup. 321, was very singular. A newspaper reporter had 
‘concealed himself in a jury room during the deliberations of the 
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jury? It was held that he was guilty of a contempt committed in 


the presence of the Court. See also Jz re Taylor, 28 N. Y. Sup. . 


500. So also an attempt to bribe a witness made in a hall of the 
Céurt-house on the floor below the Court-room is a contempt 
committed in the presence of a Court: 87 Am. St. Rep. 971 ; 
131 U. S. 267. Upon the question, whether the act of removal 
of the bottle constituted a contempt, no authority is needed, 
because any act which is calculated to impede and embarrass 
or obstruct the Court in the administration of justice, is included 
within the scope of the. term; People v. Wilson, 16 Am. 
Rep. 528. , 
= Marriage—Presumption of validity, 

This case illustrates a singularly difficult application of the 
doctrine that a marriage, when shown to have been entered into in 
due form of law, is clothed with every presumption of validity, and 
ifits validity is attacked, the burden of proving the invalidity is upon 
the party attackingit. A married B in 1865 in Germany. In 1866, 
A left his wife B in Germany and settled in the United States. 
A went back to Germany only once, in 1885, when B met him 
for the last time. A died in 1904 in the United States, and B 
claimed his estate by right of inheritance. It transpired that in 
1872, A took a second wife and lived with her till her death. In 
1885, he married a third wife who bore him two daughters and 
died. He then took a fourth wife, whom he divorced. In 1902, 
he married for the fifth time, and a posthumous son was the 
result of this union. It was proved that this last marriage was 
celebrated in due form. B contended that the union was illegal 
and that she was the sole surviving widow of A. The Court held 
that the onus was upon her to prove that the marriage tie with 
her had not been dissolved, and that the presumption of law 
Was against the invalidity of the subsequent marriages which had 
all been celebrated in due form of law. This view is supported 
by the decision in Fohknson v. St. Foseph Terminal Railway Co., 
ror S. W. 641, which elaborately reviews the English and 
American decisions on the subject. It is a well-established 
rule that when it is shown that there has been an actual 
marriage, solemnized according to the method prescribed by 
law, every inference is to be invoked in support of its validity 
and against an alleged antecedent marriage; it will not be 
presumed that the parties to the second marriage committed 
bigamy ; and when the presumption of a former legal marriage 
7 s e 
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is met by the counter-presumption of innocence, the former. 


presumption must yield to the latter, in the absence of positive. 
evidence to the contrary ; see Rex v. Zwyning, 2 Bar. & Alq - 
386, -Pittinger v. Fittinger, 89 Am. St. Rep. 193. In fact, it has 
been stated explicitly in many cases that where it appears that 
the parties to a former marriage were living at the time of a 
subsequent marriage of one of the parties to a third person, it 
will be presumed, in the absence of evidence to the contrary, 
that the disability of the former marriage had been removed by a 
divorce before the time of the second marriage: Hunter v. 
Hunter, 52 Am. St. Rep. 180, Potter v. Clapp, 96 Am. St. Rep. 
322, Alabama Railway Co. v. Bearsley, 89 Am. St. Rep. 660. 





Perjury—Proof of Proceeding. 


In America, the rule seems to be well-settled that in a 
prosecution for perjury, the properly authenticated judicial 
record of the former proceeding in which the alleged perjury 
was committed, must ordinarily be produced to prove the’ 
pendency of such proceedings: Schmidt v. United States, 133 
Fed. 257, Heflin v. State, 30 Am. St. Rep. 147. In England, 
the general rule is that in a prosecution for perjury, the former 
proceeding cannot be proved by parol: X. v. Dillon, 14 Cox. 4, 
R. v. Goodfellow, C. & M. 569, R. v. Hudson, 1 F. & F. 56. It 
is difficult, however, to frame a rule to cover all cases jand . 
to enumerate exhaustively what must be proved to establish the 
former proceeding. Æ.v. Coles, 16 Cox. 165, holds that the 
production of the indictment is not enough. X, v. Hurrell, 3 F. 
& F. 271, shows that the summons, if any, must be produced. 
R. v. Minns, Bull & P. 243, indicates that the postea alone, 
without a copy of the final judgment is sufficient ; see also X: Ve 
Scott, 13 Cox. 594, and R. v.. Turnen 2 Carr. & Kir. 732. l 


Personal injury—Loss of Business profits. 
In an action by a passenger against a Railroad Company 
‘to recover damages for personal injuries alleged to have resulted 
from the negligence of the servants of the company, damages 
were awarded for loss of business. The question arose, whether 


-the claim for damages under this head could be sustained, 


The claim was negatived. Loss of future profits is a very 
debatable ground, as stated in Faton v. Wilmington R. Co. 
ys Atl. 369. The test is properly, what is the worth of the 


Services. of: the plaintiff in his business, not what are his profits, - 
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which are always uncertain and speculative and depend not 


only upon his services and attention, but also’ upon other elements,’ 


other men employed in the’ business, and many other contin- 
gencies. See also Kirk v. Seattle Electric Co., 108 Pacific 604, 
Chicago Railway Co., v. Flynn, 131 Illinois 502, Gombart v. 
New York Railway Co., 195 N. Y. 273. As to cases in England, 
reference may be made to Hoey v. Felton, 11 C. B. N.S. 142, 
Lancashire Railway Co. v. Gidlow L. R. 7 H. L. 517 (525), 
Bradshaw v. Lancashire Railway Co., L. R. 10 C. P. 189 (195), 
Wilson v. Newport Dock, L. R. 1 Exch. 177. 


Witness— Character Evidence. 


This case affirms the well-established rule that the testi- 
mony of a witness to the effect that he has never heard 
anything against the character or reputation of a certain person, 
or that he has never heard the matter discussed, is admissible 
to prove the good character of such person, provided the witness 
has been in such a position that it is likely he would have heard 
anything that might be said concerning the person’s character 
or reputation: 2. v. Rowton, 10 Cox. 25, People v. Davies, 21 
Wendell (N. Y.) 300, Stevens v. Blake, 48 Pacific 888, which 
Support the admissibility of negative evidence to prove character. 
It'is also well-settled that a witness who has been in a position 
to know the reputation of a certain person may testify to his 
good reputation for the purpose of showing good character, 
even though he may never have heard anything said in regard 
to either his reputation or character: Powell v, State 65 Am. 
St. Rep. 277, Hadjo v. Gooden, 13 Alabama 718. It is worthy 
of note that these principles have been maintained to be in- 
applicable when it is sought to show bad character: French v. 
Said, 63 Mississippi 386, Tyler v. State, 79 S. W. 558. - 


Pu tents— Property—Receiver, i 


In this case, the Court of Appeal held that an order for 
the appointment of a receiver, by way of execution, of all rents, 
profits and moneys receivable in respect to a judgment-debtor’s 
interest in patents of which he is the registered owner, ought 
not to be made merely on proof that such judgment-debtor is 
resident abroad and has no property within the jurisdiction, 
when it is not shown that he is in receipt of any profits from the 
patents in question by way, of royalties or otherwise. There 


can be no question that the -rights of the holder of a patent 
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for an invention are property: Hesse v. Stevenson, 3 Bos. amd 
Pul. 565, Seymour v. Osborne, 11 Wallace 516, Cammeyer v. 
Newton, 94 U. S. 225, and Densmore v. Scofield, 102 U. S. 375. 
The cases of Patterson v. Kentucky, 97 U. S. 501, and Wedbur v? 
Virginia, 103 U. S. 344, indicate that a patent right is an incorporeal 
tight. There are cases also toshow that patent right is personal 
property which upon the death of the owner, passes to his personal 
representative. Dela Vergne v. Featherstone, 147 U. S. 209. But 
it has been said that it is not personal property, which can be seized 
and sold under an execution : Pacific Bank v. Robinson, 40 Am. 

Rep. 120, Barton v. White, 59 Am. Rep. 84. It is undoubtedly pro- 
perty which the Government cannot take or use without making 
just compensation: Fames v. Campbell, 104 U. S. 356. In England, 
under the Bankruptcy Act, a patent right is property which 
passes to the assignee of a bankrupt: Blocksham v, Elsee, 1 Car. 
and Pay. 558. But it does not necessarily pass to the receiver 
of an insolvent debtor, as shown by the case under consideration ; 
so also in the United. States: Gordon v. Anthony, 10 Fed. 
Cas. 5605, Ager v. Murray, 105 U. S. 126. The question, 
whether a patent right is subject to partition, is not free from 
difficulty ; the cases of Goodyear v. Central Railway Co., 10 
Fed. Cas. 5563, and Suydam v. Day, 23 Fed Cas. 13654, indicate 
that itis not subject to partition, except as to territorial extent. 


Falsé pretences—Evidence of other frauds. 


In this case, A was prosecuted for obtaining a pony and 
cart by false pretences on a day specified in the indictment. 
Evidence was admitted to show that the defendant had, on other. 
occasions, obtained provender from other persons by false pretences 
differing from those alleged in the indictment. It was ruled by, . 
the Court of Criminal Appeal that the conviction was bad as 
based upon inadmissible evidence, because the evidence men- 
tioned did not show a systematic course of fraud; but merely 
that. the defendant was of a generally fraudulent dispositian. 
The principle is that in a prosecution for obtaining money or 
‘goods by false pretences, evidence that the accused, about the. 
‘time of the offence charged, made similar false representations 
or ‘engaged i in similar fraudulent dealings, is admissible as tending 


‘to show a fraudulent -intent and motive in the transaction on 


which the prosecution is based: Griggs v. United States 158° 
Fed, Rep: 572, State v. Wilson, 122 S. W, yor. 
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Gambling—Recovery of money lent—Conflict of laws. 


œ This case affirms the principle that money lent in a foreign 
country for the purpose of being used by the borrower for 
gaming, the game not being illegal by the law of that country, 
may be recovered in the English Courts. In fact, the. principle 
that the validity of a contract is governed by the law of the 
country, where it is made or is to be performed, has been applied 
generally to gambling contracts or agreements collateral thereto, 
Consequently, where by such law, a gambling contract or an 
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agreement collateral thereto is valid, it will be enforced in ° 


another jurisdiction, though invalid in the latter place. The 
converse rule also holds good: Macnee v. Persian Corporation, 
44 Ch. D. 306 ; King v. Kemp, 8 L. T. N. S. 255; Thatcher v. 
Morriss, 11 N. Y. 437. It may be mentioned, however, that 
in some jurisdictions, gambling contracts are deemed to constitute 
an exception to the general principle ennunciated above, on the 
ground that no country is required to enforce contracts which 
are in violation of its own laws and against the principles of 
public policy recognised by its laws and enforced by its Courts; 
Flagg v. Baldwin, 48 Am. Rep. 308, Bartlett v. Collins 83 Am, 
St. Rep. 928, Gist v. Western Union Co,. 55 Am. St.cRep. 763, 
and Fope v. Hanke, 28 L.R. A. 568. ` 





Ratlroads—Neghigence. 

Is it negligence for a railroad company to maifitain a building 
on its right of way from which fire is communicated to thé 
property of another? The case under consideration gives an 
affirmative answer, and is supported, to ‘some extent, by 
Cincinnati Railway Co. v. ‘Barker, 21 S. W: 347, Briggs v. 
New York Railway Co., 72 N. Y. 26, and Vanifleet v. New York 
Railway Coy 7. N. Y. Sup. 636. In the first ‘of these cases, a 
railroad depot having a’ shingle roof caught fire from sparks 
thrown from one of the railway engines; the fire extended in 
natural course, and destroyed plaintiffs’ property ; it was ruled 
that the company was liable. í 





, Law Reports—Copyright—Extent of protection, 

This case raised an important question as to the extent to 
which reports of judicial decisions are protected by copyright 
law. The plaintiff was the official reporter of the Supreme 
Court of the United States, and published the reports known as 
the official edition. The defendant ‘published? the}|same judg- 
ments in the edition known as the Lawyer’s Edition. The 
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head notes-in the defendant’s edition were different from those 
in, the plaintiff’s edition ; so also the reports‘of the arguments 
of the counsel and the statements of facts, It was ruled that 
the judgments themselves were not copyright, and as the 


defendant had not copied out those portions of the plaintiff's 
work, which involved the exercise of intellectual thought 


and skill, there was no infringement of the right of the 
latter. The decision is obviously sound on principle. It need 
not be disputed that the reporter of a volume of law reports can 
obtain a copyright for it as an author. Sweet v. Benning, 16 
C. B. 459 ; Callaghan v. Myers, 128 U. S. 617 ; Backus v. Gould, 
7 Howard 798. Such right is enjoyed by an official reporter, 
even though he is charged by statite with the duty. of reporting 
the cases of the Court. It is clear, however, that the Judges 
themselves have no copyright in the matter produced by them ; 
they receive from the public treasury à stated annual salary 
fixed by law and can themselves have no pecuniary interest or 
proprietorship, as against the public at large, in the fruits of their 


judicial labours; Banks v. Manchester, 128 U. S. 244. It is 
equally plain that the State has no property right in the opinions 


of the Judges ofits Courts: Banks v. West Publishing Co., 27 
Fed. ‘57, where Brewer J. pertinently observed that as every 
man is presumed to know the law, the freedom of access to the 
laws or to the official interpretation of those laws, must be 
co-extensive with the sweep of the maxim. Consequently, the 
position cannot be maintained that the State has any copyright 
in judicial pronouncements, which right, if. it existed, would 
necessarily imply the right of withholding publication. If, 
therefore, neither the State nor the Judge nor a reporter, official 
or non-official, has any copyright in judicial pronouncements, 
‘what is the matter in respect of which a reporter can acquire 
copyright? He can do so in respect.of such matter in the 
book as is the result of his intellectual labour. This ordinasily 
embraces all- matter except the opinions of the Judges, and 
includes the title page, the table of cases, the headnote, the 
statement of facts, the argument of Counsel, as prepared and 
arranged by the reporter, marginal notes and index: West 
Publishing Co. v. Lawyer's Co-operative Publishing Co., 64 Fed. 
360, Myers v. Callaghan, 20 Fed. 441, Gray v. Russell, 10 Fed.- 
Cas. 5728, : West Publishing Co. v. Edward Thomson Co., 169 
Fed. 854. Amongst cases in England, may be mentioned 
Miller v. Taylor, 4 Burr. 2303, Sweet v, Shaw, 3 Jur. 217, Sweet v. 
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e 
v. Maugham, 4 Jur. 479, Butterworth v. Robinson, 5 Ves. 709, 
Saunders v. Smith, 3 My. & Cr. 711, Hodges v, Wells, 2 Ir. Eq. 
266. It may be added finally that the mere arrangement of 
cases in sequence and their distribution into volumes are not 


‘features of such importance as to entitle the reporter to copy- 


right protection thereof. 


Will— Contest—Forfetture. 
This case affirms the principle that a provision in a will 
forfeiting the devise or legacy of any beneficiary who contests 


` the will is valid ; such a provision not only does no violence to 


public policy, but is in accordance with that policy. This is 
consistent with the decision in Cooke v. Turner, 15 M. & W. 
735, Hott v. Hott, 59 Am. Rep. 43, and Bradford v. Bradford, 
2 Am. Rep, 419. But it has been held sometimes that a 


. Gondition in a will that a legacy given therein shall be 


forfeited in case the legatee contests the will is valid 
when there is.a gift over, but that if there is no gift over, 
the condition is to be considered as zz ferrorem and void; 
Smithsonian Institution v. Mezch, 169 U.S. 398, Fifield v. Van 
Wyke, 64 Am. St. Rep. 745. See also Stevenson v. Abington, 9 
Jur. N.S. 1063, and Avanturel v. Evanturel, L R. 6 P.C. 1. 
The distinction suggested, however, has been characterised 
as based upon no satisfactory ground: ifeld v. Van Wyke, 
64 Am. St. Rep. 745, Bradford v. Bradford,’2 Am. Rep. 419, 
In re Miller, 23 L. R. A. N.S. 868. In some cases, again, the 
distinction has been adopted that where there exists a probable 
or plausible ground of action, a condition in a will that a legatee 
shall forfeit his legacy by contest is not obligatory ; Morris v. 


Burroughs, 1 Atk. 399, Powell v. Morgan, 2 Vernon 90, ln re 


Friend, 68 L. R. A. 447. 


Attorney— Contract to procure business, 
This case affirms the doctrine that a contract between a 
layman and a lawyer, by which the former undertakes and 
agrees, in consideration of a division of the fees received by the 
latter, to hunt up and bring to the latter, persons having claims 
against railways for personal injuries, is contrary to public 
policy and void; such a contract is unenforceable, the parties 
thereto being in pari delicto. This is obviously good sense; 


` Meguire v. Corwine, 101 U. S. 108, Langdon v. Conlin, 108 Am, 
St. Rep. 643, 60 L. R. A. 429. 
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Nuisance—Special injury— Prescription. 
The question which arose for consideration in this case 
related to the right of a person by prescription to maintait a 
public nuisance, vzz, a dam acrossa public navigable river. The 


-Court ruled that no right to maintain a public nuisance can be, 


acquired by lapse of time; a person will not be permitted to 
defend the commission or continuance of such a nuisance, upon 
the ground of prescriptive right, either against the public or an in- 
dividual who has sustained special damage therefrom :- 2. v. Cross, 
3 Campbell 224, Coupland v. Herdingham, 3 Campbell 398, 
Folks v. Chad, 3 Douglas 340, North Western Co. v. Hyde Fark, 
97 U. S. 659. The reason for the rule was stated in Attorney- 


` General v. Revere, 25 N. E. 605, to be that criminality can gain 


no toleration in the law. See also Dygert v. Scheuck, 35 Am. 
Dec. 575, and Douglas v. State, 4 Wis. 387. There is one State 
only where the general principle is applied subject to a qualifica- 
tion. In Kentucky, it is held that though no right to maintain 


„a public nuisance can be acquired by prescription as against 


the public, the right to maintain such a nuisance may be acquired 
by prescription as against an individual member of the Corpora- 
tion: Ashbrook v. Con. 89 Am. Dec. 616, Louisville Railway Co. 


v. Smith, 128 Am. St. Rep. 254. The distinecion, however, is 
unsound on principle, and has been emphatically repudiated in 


Mills v. Hall, 24. Am. Dec. 160. 


Animals—Injury to trespasser-—Liability of owner, 
This case raised a question as to the liability of the owner of 
domestic animals for injuries inflicted on a trespasser. The 


- principle is that the owner of a domestic animal, known by him 


to be vicious and disposed to attack mankind, is bound to 
restrain it even as against a trespasser, and the owner will ‘not 
be permitted to set up the commission of the trespass as contrt- 
butory negligence on the part of the trespasser. The trespasser, 
within the meaning of this rule, does not include one who 
enters another’s premises with the intention of committing a 
crime thereon, but means a person who is a mere technical 
or unintentional trespasser. The basis of the rule is the well- 
established doctrine that the safety of human life may not be 
unnecessarily endangered in the protection of property. This is 
analogous to the rule denying to landowners the right to set 
spring-guns as a protection against intruders, or to lay other 
traps endangering the lives of any persons who may come in 


. c@ntact with them. See Sarch v. Blackburn, 4 Carr. & Pay. 297. 
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Runaway horse—Negligence. 


This case recognises the doctrine that it is nol 
pep se to leave a horse standing unfastened and unat 
highway. But the fact that a team of runaway hors 
dashing on a public highway without the attend. 
owner or of his servants, raises a presumption of r 
their management and care, which will render him li 
absence of explanation, for injuries caused by their 
_ acts. See Likdge v. Goodwin, 5 Carr. & Pay. 19 
Chambers, 3 Q. B. D. 327, Lyach v. Nurdin, I 
Engellhart v. Farrant, (1897), 1 Q. B. 240, Walto. 
Ranway Co., 14 W. R. (Eng.) 395. 





Limitation —Acknow ledgment. 


The Court of Appeal has ruled that an acknowl 
writing by one of several obligors is an acknowledgme 
to take the claim out of the bar of limitation, so far 
obligors are concerned. See Roddam v. Morley, 1. 
Coope v. Cresswell, La R. 2 Ch. Ap. 112 (123), Zz re Z 
1 Ch, 330. The Court further held that parol e 
admissible to prove the contents of a written ackn 
which had been lost, for the purpose of taking the 
the Statute of Limitation: Sugden v. Lord St. Leonai 
Div. 154. The English decision, it must be observed 
statute relating to actions on a specialty (Civil Pre 
1833, sections 3 & 5). In America, the mere ackn 
of an obligation by one of several obligors does not 
others of the protection afforded by the Statute of 
Connecticut v. Wead, 92 Am. St. Rep. 756. In 
distinction is drawn between cases where the liabi 
dnd where it is joint and several. Reynolds vw 
Louisiana 890, and Mrillandon v. Beazley, 2 Louisiana 





Dying declaration—Admissibthty. 
The expectation of death to render dying 
admissible in evidence need not be the expectation of 
death: it is sufficient if the deceased at the time of 
declaration apprehends death to be impending a: 
R. v. Gloster, 16 Cox. 471 (477), State v. Newhouse, 3! 
862, 2 South. 799. A belief that the injured per 
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recover or will ultimately die is, however, not sufficient unless 
there is also a prospect of almost immediate dissolution, <as a 
despair of ultimate recovery is consistent with the hope of an 
indefinite continuance of life: AR. v. Van Butchell, 3 Carr. & 
Pay. 629 ; R. v. Forrester, 4 F. & F. 857; State v. Johnson, 48 
Am. St. Rep. 405 ; Hunnicutt v. State, 51 Am. Rep. 330. 


Attorney and Client— Retention of money. 

Wilson was an Attorney. He received the purchase-money 
of a tract of land, which he had sold for a client, and withheld 
therefrom a certain amount, representing to his client that such 
amount was to be applied in discharge of arrears of taxes on the 
property sold ; he had, in fact, already exacted a like amount from 
the purchaser, for the same purpose. In the same transaction, 
he deceived his client with regard to a claim for damages made 
by the buyer, and withheld from the purchase-money, ostensibly 
on account of such claim, an amount larger than what he 
afterwards paid in settlement thereof. These facts were brought 
to the notice of the Court, and proceedings were taken for his 
disbarment. Wilson contended that he had acted as an agent for 
sale of land, and not as a lawyer, and was consequently not 
subject to the disciplinary jurisdiction of the Court. The con- 
tention was overruled. It was held that whenever one, who is in 
fact a lawyer, accepts employment to act for some one else ina 
business transaction, in the course of which he receives money 
belonging to his employer, his wrongful retention of the money 
is a sufficient ground for disbarment. The test to be applied is, 
whether his character is such as would have justified the refusal 
of an application by him for admission as a legal practitioner : 
dn re Smith, 85 Pacific 584. There can be no question that 
wrongful retention of money by an attorney is ground for 
disbarment: Jn re Foole, L. R. 4 C. P. 350, Jn re Sparks, 17 
C. B. N. S. 726. What constitutes a wrongful retention must 
depend upon the circumstances of the case. But it may generally 
be stated that to justify disbarment, an element of-fraud or 
dishonesty must appear: Guilford v. Sims, 13 C. B. 370, 
Upon payment of the money wrongfully retained, an attorney 
cannot, of course, demand, as a matter of right, that he shall be 
restored to the privileges of the profession: People v. Ryalls, 
7 Pacific 290 ; Jz re Davies, 39 Am. Rep. 729, where it was 
pointed out that disbarment is not for the purpose of the 
enforcement of civil rights between the attorney and the client, 
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but rather with the object of protecting the public against an 
attorney guilty of unworthy practises in his profession. It is 
also well-settled that the absence of professional relation is no 
bar to proceedings for suspension or disbarment: Jy re Hill, 
L. R. 3 Q. B. 543, Jn re Blake, 3 Ell. & Ell. 40. 


Morigage-debt—Tender before maturity. 


Tt was held in this case that in an action to foreclose 
a mortgage, it is no defence that the mortgagor tendered 
payment of a part of the mortgage-debt before maturity, 
and that the tender was refused. This is obviously right, 
because a debtor has no right to pay a portion of his debt 
in advance of its maturity without the consent of the creditor: 
Brown v. Cole, 14 Sim. 427, Quynn v. Whetcroft, 1 Am. 
Dec. 375, Graeane v. Adams, 14 Am. Rep. 130. In other 
words, as held in People v. Obrien, 7 Am. St. Rep. 684, 
each party is entitled to insist on strict performance of the 
contract, which can not be remoulded by the Court without 
mutual consent. It may be added that a creditor may accept 
payment before maturity, and acceptance of payment may 
Operate as a discharge of the debtor: Vossv. Mutual Life 
Insurance Co., 81 Fed, 24. 


— 





Railway Company—Negligence, 


The plaintiff, in descending from a car run by the defendant, 
slipped from the step, fell and was injured. The gist of his 
claim was that snow had accumulated on the step, and had not 
been removed. The claim was negatived on the ground that 
a carrier of passengers cannot be held liable for negligence in 
failing to remove ice or snow from the steps of its vehicles 
during the continuance of a Storm, unless it has had sufficient 
time and Opportunity, consistently with its duty to transport 
pa’sengers, to remove the snow, and has failed to do so. This 
is clearly good sense, and is supported by weighty authorities ; 
Palmer v. Fennsyluania, 111 N, Y., 488, Kelly v, Manhattan, 
112 N. Y. 443. The principle is that a carrier is liable for 
injuries caused by an accumulation of snow or ice upon the 
platform, or steps of its vehicles, only when a dangerous condi- 
tion has been created thereby, and a reasonable opportunity 
to rectify it has been given, 
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Ship—Salvage—Fire, extinction of. 

‘The Supreme Court of the United States has laid down 
the principle that services rendered in the extinguishment of firee 
ona vessel, or iri aiding in the extinguishment of such fire, whether 
from the land, or from another vessel, or from the burning 
vessel itself, are salvage services , for which compensation may 
be claimed and awarded : See Ju re City of Newcastle, 7 Aspinall 
N. S: 546, 27 re Blackwall, 10 Wallace 1, Jn re Connemera, 108 
U.S. 352. See also Zu re Louisa, (1906) Prob. 145. Recovery 
will be allowed, as for salvage services to cargo, in extinguishing 
a fire ona vessel, although the vessel which renders the services and 
the burning vessel are owned by the same persons, the fire net 
being due to the fault of either vessel: Gilchrist Co., v. Bushels, 
i20 Fed. 432. 





Election—Folling place, change of. 


The ordinary rule is that an election should be held at the 
place designated in the election notice; but, suppose that for 
reasons beyond control of the authorities, at the last moment, 
the place becomes unavailable. Can the election be held ina 
different place in such an emergency? Tne case under notice 
holds that if the polling takes place.at another suitable, con- 
venient and proper place, which has been duly notified, the 
election is valid, unless it appears that a number of the electors 
sufficient to change the result of the election, were. deprived 
of an opportunity to record their votes by reason of the change 
of place. The contrary view, however, has been adopted in 
numerous decisions, which maintain that an election held at any 
other than the designated place is absolutely void, even in the 
absence of proof of fraud or injury : Johnstone v. Robertson, 76 
Pacific 465, Chamberlain v. Dover, 29 Am. Dec. 517, Heyfron ve 
Mahoney, 18 Am. St. Rep. 757. 


Libel—Slander per se. 


_ A spoke of B as follows: “ No such man as that can ride 
with me at all. He burnt my house down.” B sued A for 
damages for slander. It was ruled that the words were slander- 
ous per se and actionable, because iu their common acceptation, 
they amounted to a charge that B had committed the crime 
of arson. This is consistent with Cafzll v. Murphy, 28 Am. 
St. Rep. 88. It may be observed that the language complained 

e 
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of must be interpreted in its usual and ordinary sense, but 
accompanying explanations, which were known at the time to 
‘the persons who heard the words uttered and which tend to 
modify their meaning, may be taken into consideration: Newell 
on Slander, p 304; 25 Cyc. 355. . ae 





Corporation—Share-holder—Frand. 


A promoter of a Corporation leased real estate for a nominal 
sum, but by collusion with the lessor caused the rent specified 
in the lease to be fixed at a large amount. It was held that 
this was fraudulent conduct, because the relation of a promoter 
to the Corporation and its stock-holders is a fiduciary one, binding 
him to the utmost good faith and preventing him from obtaining 
any secret advantage for himself: Old Dominion v. Bigelow, 89 
N. E. 193. But the Supreme Court of the United States has 
held that the obligation or good faith on the part of promoters 
which is due to all, who are stock-holders of the Corporation 
at the time of a transaction by which the promoters sell property 
to the Corporation, does not extend to the time of the taking 
of later subscriptions, which it is the promoters’ object to 
obtain: Old Dominion v. Lewisohn, 210 U. S. 206. The 
contrary view, however, has been maintained, and it has been 
held in cases of great authority that a promoter stands in a 
fiduciary relation to future, quite as much as to present, stock- 
holders: Hayward v. Leeson, 49 L. R. A. 725, Mason v. 
‘Carrothers, 74 Atlantic 1030, Camden Lands Co. v. Lewis 63 
Atlantic 523 (530). 





. Carrier—Refusal to receive freight—Strike. 


This case decides a question apparently of first impression, 
vig. that the refusal of a railway company to accept cattle for 
transportation on the ground that it was prevented from furnish- 
ing cars for such purpose because of a strike of its employees, 
constitutes a defence to an action under a statute imposing a 
penalty on a railroad for refusal to receive goods tendered 
for carriage. This is an exception engrafted upon the general 
rule that a carrier must at all times be in proper condition to 
receive and to deliver goods tendered for conveyance: Covington 
v. Kerth, 139 U. S. 133. There is authority for the proposition 
that the existence of a strike is a good defence to an actionefor, 
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damages for the delay ofa railroad in accepting live-stock for 


transmission: Pittsburgh Railway Co. v. Hollowell, 32 Am. 
Rep. 63. _e 





Election—Equality—Lot. 

A and B were candidates for the office of village-trustee. 
They obtained an equal number of votes, and then agreed that 
the matter should be decided by casting lots. The result was 
favourable to A, but the Board of Trustees refused to accept him. 
He sued to compel them to accept him as a trustee duly elected. 
It was ruled that, in the absence of statutory provision for 
election by lot, such method could not be adopted. A candidate 
must obtain a majority of votes before he can be deemed 
successful; if the rival candidates receive an equal number of 
votes, neither is elected. This is obviously good sense, because 


if the votes are equal, neither can maintain that the preference 


of the majority is in his favour: Beck v. Election Commissioners, 
61 N. W. 346; State v, Kramer, 51 S. W. 716. 


Involuntary Confession—Admissibility. 


This case contains an exhaustive discussion of the reasons in 
support of the-view that a confession of an accused person, in- 


voluntarily made or improperly obtained, is not competent evi- 
dence against him. This is in accord with Hawkins—Pleas of 


the Crown, Vol. II., p. 595, Rex v. Warickshall, 1 Leach. C. C. 
263, Bram v. U. S. 168. U. S. 532. See also, Wigmore on 
Evidence, Vol. I. § 822, p. 932. 
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REVIEWS. 


Hindu Law Books on Inheritance translated into English 
with introduction by S. S. SETLUR, B.A., L.L.B.—KALYANRAM 
Iyer & Co., Mapras, 1911, Rs. ro.—This handsome volume 
contains. a translation of portions of various Hindu Law books 
dealing with inheritance, Such a collection is bound to be 
useful from the point of view of convenience of reference. There 
is an introduction by a well known Bombay Advocate, and a 
very condensed Index. Here, however, our commendation of 
the book must terminate. There is no indication given of the 
persons responsible for the translations. That they have not 
been made first-hand by the same person is manifest. The 
value of a version of a difficult Sanskrit law book cannot always 
be dissociated’ from the name of the scholar responsible for it. 
In one instance, at least, namely, in the case of the Dayatattwa 
of Raghunandan, the work of a living translator Sastri Golap 
Chandra Sarkar has been reproduced without acknowledgment ; 
whether this has been done with the permission of the translator, 
we are not.in a position to state. It is essential that in cases 
of this description the name of the translator should be 
mentioned, and if an existing version has been made the founda- 
tion of a particular translation or has been reproduced with 
alterations or emendations, that fact also should be set out in a 
prefatory note. We trust it is not yet too late to do so ; and the 
Value of this collection will be greatly enhanced if such an 
introductory note is drawn up and annexed to all copies not 
yet sold, 








Decennial Digest of Indian Cases, 1901-1910, by S. 
Srinivasa Iyer, B.A., B.L., MADRAS, 1911, Vol. I (A—K). [Com- 
plete set Rs. 20.]—Mr. Iyer’s annual digest of cases is well known 
to the profession. As we had occasion to observe in moré than 
one instance, his analysis of ‘the cases is marked by clearness 
aud conciseness, while the arrangement is logical and simple, 
Mr. ‘Iyer “has now ‘brought out the Decennial Digest which 
. , k M @ ` 
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supersedes the annual issues. We have no doubt, it will be 
widely appreciated and used by the profession, 


All India Century Digest (Criminal), 1811—1910, Vol. I, 
(A—I), by B. R. Desar, BARODA, 1911. [Complete set, 2 vols. 
Rs, 15.}—Mr. Desai is known to the profession as the compiler 
of the Index of Cases judicially noticed. He has now undertaken 
to analyse and classify criminal cases decided during the last 
hundred years. The work of which the first volume is before us, 
is carefully done. Its. chief features are the fulness of cross 
references and the history of each decision showing how it has 
been affected by subsequent cases. The classification also is 
convenient and cases:can_ be: traced out without any practical 
difficulty. The work will be indispenable to criminal lawyers who 
will not be burdened with the civil cases which we understand 
will be digested in a separate work estimated to occupy eight 
volumes, 


The Indian Decisions, (Old Series), Vol. I, by T. A. 
Venkasawmy: Row, Law Printine House, Mapras, 1911.—This 
is the first volume of what without the least exaggeration may 
be described as a great undertaking. Mr. Venkasawmy Row 
is the nephew of the late Mr. Sanjiva Row and has worthily 
maintained the traditions in the way of legal publication, 
associated with the name of his uncle. The object of Old Series 
of Indian Decisions is to give a verbatim reproduction with Notes 
and Indexes of the reports of cases decided by the Supreme 
Courts and the Sudder Courts which administered justice in the 
different Presidencies before the establishment of the existing 
High Courts. Members of the profession are aware, to thein 
cost and inconvenience, that these reports are practically inaces- 
sible, They are—each and every one of them—out of print and 
excessively scarce. If a copy should find its way into the 
auction room upon the disposal of the Library of some great 
lawyer, it fetches a fancy price and instances are known in which 
a slim volume of the Calcutta Supreme Court Reports has been 
sold for over one hundred rupees. The volume before us 
reproduces Morton, BIGNELL, Monrriou and Fuiton. A set of 
these, if available in the original editions might be expected at a 
very moderate estimate, to fetch from two. to three hundred 
, Tupegs. We have the whole reproduced- and available for the 
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use of the profession for the modest sum of ten rupees. The 
cases themselves furnish luminous expositions of legal principles 
by some of the most eminent Judges who adorned the Supreme 
Court at Calcutta and members of all branches of the profession 
would be the better for a study of these epoch-making judgments. 
We hope Mr. Venkasawmy Row will unfaulteringly carry out 
his scheme to its completion, and make the entire profession his 
debtors for placing at their disposal a whole library of important 
judicial decisions at a moderate cost. 


Benami Transactions by RADHARAMAN MUKERJI, B. L., UNI- 
VERSITY PRINTING AND PuBLisHING Co., LD., CALCUTTA.— This is 
a useful volume in which the results of the numerous decisions 
dealing with benami transactions are carefully summarised and 
lucidly stated. In fact, but for this book one would be reluctant 
to believe that the subject was capable of examination from 
so many ‘points of view. We have tested the statements in 


various places and found them generally accurate. The work 
bears the impress of the hand of an experienced member of the 


profession, and is bound to prove useful as a book of reference 
in dealing with this class of cases. 


Law of Land Acquisition by Henry Camppett, N. M. 
Tripatot & Co., Bombay, 1911. Rs. 8.—Mr. Campbell has 
furnished an excellent commentary upon the Land Acquisition 
Act of 1894. The substance of the Judicial decisions is concisely 
and accurately stated and references to English decisions 
wherever they are likely to be useful are added. The most 
valuable part of the commentary is the analysis of the decisions 
of the Bombay City Improvement Tribunal—that Tribunal has. 
often been called upon to decide questions of principle of great 
importance and although their decisions may not be binding 
upon the High Courts, the view taken may be interesting, and 
possibly also instructive. On the whole, we have here a very 
useful edition of the Land Acquisition Act, giving to some 
extent information not easily available. 


Hindu Law by C. S. Rama Krisuna, B. A., B.L Vor J, 
NATIONAL Stores AGEeNcy, Mapras, 1911 Rs. 7-8-o—The 
appearance of a new treatise on Hindu Law at once raises the 
question whether it has justified its production. In the case of the 
book before us; the question must be answered in the afirma- 
` „tive, The author has adopted a distinctive plan whiqh makes 
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his book useful to the student as well as to the practitioner. 
We have first a statement of the leading principles and then a 
discussion thereof illustrated by an analysis of reported deci- 
sions. Wherever we have tested the book, we have found that 
every decision of importance, whether reported in the official 
or the non-official Reports has been duly examined ; for instance 
an important judgment on the law of adoption reported only 
in I C. L. J. 388 is considered at p. 220. The first volume 
deals with the subjects of marriage, adoption, joint family, debts 


and maintenance, and upon each of these topics the author 


has succeeded in condensing a mass of information not, easily 
accessible in even more ambitious treaties. The statements are 
marked by lucidity, and the classification is throughout logical. 
We have no doubt that every practitioner and student who may 
use the work will be convinced of its utility. The get up is 
handsome and the price moderate. 


Leading cases on Hindu Law—by S. Srinivasa AIYER, 
Part I, Madras, 1911.—Mr. Aiyer is well known to the profession 
for his careful annual Digests. He has now undertaken a work 
of great practical importance where his abilities will find ample 
scope. It is recognised as an elementary proposition in England 
that no one can master the law except by a study of the judg- 
ments in which legal principles are luminously expounded. Mr. 
Aiyar has undertaken to collect the leading’ cases on Hindu 
Law and to annotate them liberally. To take one illustra- 
tion, we have the decision of the Privy Council in Rangama v. 
Atchama, 4 M. I. A. 1. The facts are analysed and the arguments 
on both sides set out in detail ; then comes the judgment of the 
Judicial Committee ; this is followed by an analysis of later 
decisions in which the doctrine has been applied to various 
circumstances. We hope the learned editor wll receive sufficient 
encouragement to enable him to proceed with the work regularly. 


- Law of Service Tenures—by Ranajir Sinua, B. A, B.L. 
Law Printinec Houser, MADRAS, 1911.—Mr. Sinha has done well 
to bring together the leading principles applicable to service 
tenures -common in this part of the. country. He has taken 
each class of tenure separately and collected the statutory law 


as also-the leading judicial decisions thereon. The work, we- 


have on doubt, will be found useful by the profession. 
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INDO-ARYAN PENAL JURISPRUDENCE. 
I—THEORY OF CRIME AND PUNISHMENT. (Contd) — 
SECTION 1—THE INFLUENCE OF MANUS ON THE WorLD 
LEGISLATION. (Continued.) 


Manus, the father of Legislators as he might well be called, Manus, the father 
was the forerunner of Manes and Minos and Moses—never PE casa 
could heir law-codes, almost facsimiles of the Ménava Dharma- 
shastra, have stepped forth suddenly into the world, like 
Minerva out of the head of Jupiter— Āe stands to them in 
relation to ancient legislation, as Justinián stands to modern 
law-givers and Jurisprudence. 

“Les lois Indous ont été codifiées par Manou,” wrote a seared gee 

French Orientalist, Louis Jacolliet, in the mid-seventies of last indebted indireotly 
o : to the Laws of Manu 

century, " plus de trois mille ans avant lére Chréstienne ; for their inspiration, 

copices par l'antiquité enticre et notamment par Rome, qui seule 

nous a laissé un droit ecrit, elles ont été adoptées ensuite comme 

base pour toutes les legislations modernes qui se sont inspirées 

du droit de Justinien.” 

§ 2—-THE INDIGENOUS ORIGIN OF THE Inpo-ARYAN Laws, 

Shut in by mountain and sea, and absorbed in their own Isolation and exolu- 
dreams of transcendental philosophy, as yet not broken in upon ge ae ee 
by foreign invasions, the primitive Indo-Aryans were the most priae m their E 
conservative, and, withal, most proud and haughty race—if only to and their god- decend- 
judge by their caste system and their self-evolved civilisation—on “¢ Pedigree. 
the face of the earth, disdainfully looking down upon all 
“t Mlec’has” (1) or “ barbarians,” and boasting of the blood of the- 
vods in their veins! Never could such an exclusive and self-sufficient 


people, the offspring of the god of gods—Brahma (2)—have 





e (1) A word of very opprobrious import denoting men of all other races 
not Hindu—Mill. 

“Though they (the later Hindus) have had to submit to various con- Pride of race 
querors who have proved themselves to be their superiors in courage and a 
bravery, yet in spite of this, they have always considered themselves infinitely 
their superiors ” 

The Abbé Dubois’ Moeurs, Institutiones et Oeremonies des Peuples de l'Inde, 

(English Translation) [1897] p. 805. 

(2) (Rikveda 10-90-12 ) 

“The Brahman legislators by tracing the four original castes from the 
different limbs of Brahma the Supreme Being and then deriving all other i 
castes from a mixture of the four, thoroughly established the unity and 
common footing of all the members of the Hindu society. All castes from 
Brahmans to Chandalas are shown to be directly or indirectly connected with 
the Supreme Being”—The Bengal Asiatic Society's Journal Vol, LXXI P 183, , 

Part 1 No, 2—1902, 


Meaning of Mlechas, 


102 


Proofs of their bril- 
liant intellect, 


Commingling of 
law and religion in 
the Institutes of 
Manus pointing to 
the indigenous 
origin of 
both or neither, 


Antiquity and far- 
spread fame of the 
jaws of Manu on’ 
account of their 
intrinsic merits, 


Hindu law cannot be 
made auy more than 
the. Hindu religion 
with which it is 
mixed up. 
Referenoes to Manus 
in the Vedas and 
Smritis, 


Hightestimony as 
to the antiquity of 
Menu’s Code, 
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condescended to borrow their laws from those very hated 
“Mlec’hus?? 

On the contrary, everything connected with this extra-° 
ordinary people is stamped with the impress of a unique, 
brilliant originality (1)—witness the grandeurs of their philosophy, 
their poesy, their language, their theology, and, last but not 
least, their bold and lofty conceptions of human and world- 
destiny. (2). 

` Moreover, as put by Mill, The plan of Society and Govern- 
ment, the rights of persons ( Fura personarum) and things (Fura 
rerum), even the customs, arrangements and manners of private 
and domestic life; everything, in short, is established by Divine 
Prescription.’ Again, “The doctrines and ceremonies of 
Religion ; the rules and practice of Education; * * * the 
rules of Government, of War, of Negotiation ; all form essential 


parts of” the Institutes of Manus (Manu) “‘ and are treated in the: 
same style and laid down with the same authority as the rules for ` 


the distribution of justice.” ; 

How could then, of all things, their laws, so indissolubly 
bound up with their religion (3)—the “secular” with the sacred— 
under the sanction of heaven, have been borrowed any more than 
the religion itself? 

Neither, on the other hand, could the immense antiquity 
of Manus (4)—the Manus, may-be, of the Flood-myth—admit of 
any such -borrowing—century after century while Babylon 
and Nineveh and Egypt, Athens and Rome, had fallen, humbled 
to the dust, his self-same laws, none the worse for the wear and 
tear of ages have been administered by priestly hands to 
generation after generation of Hindus ! 





(1) Toid. Vorgeschichte der Indo-Europiiex (English Translation) p. 10. 
(2) Vide the article on “ The greatness of Hinduism ” Contemporary Review? 
June 1910. 


(3) First Report of the Commissioners appointed to prepare a body of 
substantive law for India p. 60. . 

“The Hindu law derives its authority from the Hindu religion. It 
follows that as a British legislature cannot make Hindu religion, so neither 
can it make Hindu law.” 


(4) There is mention of a Manu in the Vedio literature as the seer of 
hymns (Big. Veda viii. 27). and in the legend of the Deluge in the Catapatha 
Brahmana (I. S. 1.—10) Webers “Indische Streifens,of”—Burnell and 
Hopkins. 

Gautama, Baudbyana and Vasistha also mention Manu by name. Of the 
antiquity of the self-evolved civilisation of the Indo-Aryans in the time of the 
institutes of Manu, the London Asiatio Society’s Journal, 1837, at page 195 
wrote as follows: “A century or more before Rome was founded, probably 
anterior to the era of Homer, prior to the founding of Oarthage, and when 

ethes Gtecian States were in their infancy, about the period of the prophet 
Elias, India to the South of the Himalaya and between the Indus and Ganges: 
s 
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„Indeed, the laws of Manus may well claim the unique 
distinction of possessing the oldest pedigree of any known 
system, for they undoubtedly represent a very archaic (1) type 
of society, little removed—as may be surmised from their divine 
origin and, therefore, theoretical immutability—from the ancient 
society of the Vedas, at least in its broad, outstanding features ; 
whence his Jzst#tutes have been exalted by Brikaspati (2), above 
all others, almost to the rank of a supplementary Veda. 

~ Barring, of course, interpolations—the strata upon strata of 





was peopled hy a race considerably advanced in all the elements_ whioh 
constitute a highly cultivated and polished community,” Sir William Jones 
say8; “The laws of Manu very probably were considerably older than those 
of Solon or even of Lycurgus, although the promulgation of them, before they 
were reduced to writing might have been co-eval with the first monarchies 
established in Egypt and India ”—“ The introduction to the institutes of Manu” 
p. 10. i 

“ The Code Of Manu,” says Maw Müller, “is almost the only work in Sanskrit 
Literature which, as yet, has not been assailed by those who doubt the antiquity 
of everything Indian.” : 

In the ‘Mrichchakatika” the oldest Indo-Aryan drama yet extant, 
which goes back according to Hindu tradition at least to the first oentury B. Ou 
if not earlier, a Brahmin youth, Oharudatta is convicted on presumptive proof of 
the murder of a courtesan Uhandra Sena in the territory of the King of Ojjein 
and the Court with a covering note drawing attention to the penal provisions of 
Manu relating, to Brahmin offenders sent up the record through its usher 
Sodhanaka-to the King for such punishment as he might be pleased to inflict 
upon him in accordance therewith, The King, however, contrary to the 
laws of Manu ordered him to be “stuck upon the stake” with the result. 
that the population rose in rebellion against the ruling dynasty and after 
murdering their King Palaka (for that was his name) who dared to depart 
from the traditional law in the matter of punishment set up on the throne 
a new king in tne person of Aryaka, desoribed in the drama as a shepherd 
apparently because he was possessed of considerable cattle wealth. He wag 
very probably not of the Kshatriya caste. (The Mricoh’acatioa. Act IX), ` 

N B—I am afraid, in some of the native states under Hindu rulers the 
capital punishment has been done away with not indeed from any humanitarian’ 
motives, but merely because it is contrary to religion to take away the life of 
a Brahmin murderer and therefore, the punishment for murder has baen made 
uniform for all castes from the Brahmin to the Sudra, 

“ We find the Brahmin guilty of murder but Manu ordains ‘the Brahmin 
ig not to be punished with death’ but with simple banishment with his body 
uninjured and his property unforfeited.” Tne Mrichacatica, 

“ Aven now,” writes the author of “Ancient Law” p. 20, with reference 
to the Vode of Manu “Hindu Jurisprudence has a substratum of forethought 
ang sound judgment,” 

(1) “Confessedly the laws of Manu were intended for an early stage of 
Society &c. — Mill 

(2) Vide preface to S. O. Sarkar’s Vyavasthà Darpana p. vii. 

“The sage Vrihaspati, now supposed to preside over the Planet Jupiter 
says in his law tract, that ‘Manu heid tne first raak among legislators because 
he had expressed ın his Ovde the whole sense of the Veda and thar no Code 
was approved, which contradicted Manu &o.” 
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apparently conflicting texts (1) in the Zzstitutes piled by unknown 
hands in course of ages, palming off, by means of these pious 
forgeries, innoyations upon an unsuspecting public under tlfe 
sanction of his name, Manus, nevertheless, does appear, on the 
authority of the patriarchal sages and glossators—e. g., Kulluca 
Bhatta—to have faithfully reproduced, in the spirit if not in the 
letter, the primeval laws of the Vedas—popularly held to be, 
like Milton’s light, co-eternal with the Eternal (2)—notwithstand- 
ing the same may have been from time to time recast (3) ina 
form and. style of Sanskrit, of necessity more or less different. 
from the original, but ¢#a/, surely, makes no more difference to 
the antiquity of the laws themselves, than would a rendering into 








(1) “As, on the one hand, rules are to be met with in ithe Oode, which 
inculcate free inter-marriage without distinction of classes (3 O. V. 12, 13, 43, 
44), so there are precepts, on the other, some of which timidly reprove (V. 13, 
14,15, 155), while others boldly reprobate this species of alliance (3 O. 
V. 18, 19).” ` 

“One couplet enumerates seizure as a form of marriage (3 C. V, 23), 
whereas another points to the turpitude of such a union (3 0. V. 41).” 

« While certain texts dwell upon the pre-eminence of the eldest brother, 
(who in respect of his juniors, should occupy the place of the father, and 
exercise parental power (3 C. V. 184, 105); there are others whioh commend 
the practice of separation and partition (3 ©, V, 111).” 

“Tn one part of the Code, the son is reduced to the condition of a mere 
slave and acquires nothing but for the use of the father (8 C. V. 416), whereas, 
in another, a son is enjoined not to neglect his father and mother in distress 
(3 0. V. 389).” 

Again, “if there are passages whioh some critics (e.g, Mill) have not 
hesitated to reproach for the sanguinary character of their penal sanctions, 
there are passages too without number which, for benevolence and clemency, 
must challenge the admiration of all men. (3 O. V. 177, 112, 113, 14, 246, 
63, &o.).” 

' «Nor can one help observing that rules of tortures and torments some- 
times find a place by the side of the most lenient measures of punishment, 
(3 0. V. 201—203).”—Tagore Law Lectures 1886, pp. 6—7. 

If the various commentaries on Manu were critically compared one with 
the other in the order of their appearance, the number of interpolations would 
be simply appalling. 

Indeed, there are, it has been ascertained, as many as 500 textual corruptions 
or variations of !reading commented on by Medhatithi, 650 by Kûlltka 
Bhatta, 300 by Raghabinanda and 100 by Nandana. 

Manu’s Slokas in a more or less altered garb are found in the Ramayana, 
Kiskinda Kanda, Sarga 18, Slokas 30,31, 32 (c. f. Manu VIII 32, 316, 318) ? 
in the Mahabharat, Santiparva, Adhya 36, Sloka 47 (e. f. Manu II, 157), 


Adhya 165, Sloka 4 (0. f. Manu XI, 4). 
Adhya 165, Sloka 7 (e. f. Manu XI, 12), 
Adhya 165, Bloka 22 (0. f. Manu XI. 37). 
Adhya 165, Sloka 63 (o. f. Manu VIII, 872). 
Adhya 108, Sloka 7 (c, f. Manu II, 231). 
Anusasanaparva, Adhya 46, Sloka 14 (¢ f. Manu IX, 8). 
+ Adhya 46, Sloka 8 0. f. Manu ILI, 55). 


N. B.—Slokas attributed to Manu but not found in his Code occur in the 
Sankara-Vijoya; Mitakshara; Nirnaya Sindhu; Smvuiti-Ratnakar; Parasara- 
Madhava; Vivad Chandrika; Vivad-Vangarnava ; Prayaschitta-Mayukcha, ete, 


12) © According to the Sãnkhya version, the Vedas are eternal and issue 
from Brahma’s mouth-at each successive Kalpa creation, or rather evolution ”—e 
Burnell and Hopkins. 

(3) “There 1s a tradition that Manu has undergone three successive tedac- 
diong, «The tradition does not seem to be entirely without foundation. In 
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modern English of the Canterbury Tales, or of the Faery Queene 
be any proof of the modernness of either poem. (1) 

. § 3.—CASTE FOUNDATION OF THE Laws oF MANU. 

Be that, however, as it may, while Manes and Minos and 
Moses are to us mere names surrounded with a halo of myths, 
Manus dominates, even unto this day as he did centuries before 
Christ, the whole of Hindusthan, and even beyond (2)-— 

“ From Kashmire's icy mountains 
To Cochin's coral strand, 
Where Mysore’s sunny fountains 

Roll down their golden sand.” 

e The secret of kis Empire won by Brahminism to Brahmi 
nism, (3)—while the phantom glories of all the bloated old-world 
Empires won dy the sword, live only in the misty page of history— 
lies in his statesman-like welding together of a coglomeration of 
tribes into a hierarchy of castes under the spiritual leadership of 
the Priest-hood. Hence the severity of the penalty for offences 
against the Priest-hood, in every theocratic society, which is 
founded less on the so-called “ unjust preference of self-interested 








legal commentaries two other Manus are frequently quoted—a Vriddha (old) 
Manu and a Brihat (greater) Manu. * * * The fact is, there must have 
been a Manu, whose treatise on law was originally written in aphorisms, like 
those of Gautama, Baudhayana, Apastamba and Vasistha;” * * * and 
“these aphorisms must have been the foundation of the successive metrical 
redactions.” * * * “The author of the original aphorisms was the first 
lawgiver and the fountain head of Hindu Jurisprudence—Sarvadhicari’s 
Principles of the Hidu law of Inheritance (1880), p. 194. 


“The first Manu, who is Swiyambhuva (sprong from the Self-existent), 
learnt the law-from Brahma and tavght it to the ten holy sages including 
Bhrigu, who, appointed by Manu to promulgate his laws repeated the divine 
Code to the Rishis (Manu I, 38, 57, 58, 69). It is, moreover, asserted in the 
Preface to the Sanhitéd of Narada, a son of Swiyambhura, that the same Manz, 
having composed his Code in a hundred thousand Slokas or couplets, arranged 
under twenty-four heads in a thousaud chapters, delivered the work to Warada, 
the sage among Gods.” “Thus there can be no doubt that the author 
of the Vrihat-Manu-Sanhita was the first” or original Sanhit@ and “that the 

° Laghu-Manu-Sanhitd was” the one “taught to, and rehearsed by Bhrigu,” 
The Preface to 8. O. Sirkar’s Vyavastha-Darpana, p. v, [1883]. 


(1) Adaptiing the classical simile of Medhatithi, the commentator on the 
Minava-Dharma-Shastra, it may be said: “Tne work is like the Ganges 
which has its source elsewhere, though first discoverable in the Himalayas 
so that it is an idle question,” — IVho put it into its present metrical shape ? 


(2) “ At the time it (the present recension of the UVdnava-Dharma-Shastra) 


* was composed, colonies of Indian emigrants were occupying Burmah and the 


Malay Islands and continued to settle there for centuries They took with 
them:the Wdnava Dharma-Shastra, wnich exists in a loose Burmese paraphrase 
(e.g, “Menu Kyay” and “ Wonnana Dhammathat”), and in Sanskrit (or 
Kavi) in the Island of Bali”—Burnell and Hopkin’s Preface to “The 
Ordinances of Manu,” p. xxviii, 


(3) Vide the articles on “The Greatness of Hinduism,” Oontemporary 
Review, June and July 1910. Zwempli gratia—The civilisation of Bengal by 
the five Brahmins and Kayasthas sent out from Kanauj, 
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‘partiality ” than “ on a reverential regard to the sanctity of their 
position.” Cut all respect for the Priest-hood away, and the whole 
fabric of theocracy would fall to pieces, like a house of cards, at once, 

“Ifa Brahman were surrounded with respect, it was because 
on his shoulders lay the burden of renunciation and suffering, 
of poverty and learning. He was the channel through which the 
divine life flowed to the people.” (1) f 

What has held Hindu Society together for centuries, amidst 
the wrecks of nations and empires, has been the much con- 
troverted caste system, a socio-economical organisation, or rather 
an exemplification in Indo-Aryan communal life of the Fable of 
the Belly and the Members illustrating the moral of co-operatidn, 
on the principle of division of labour, between the component 
parts of the body Politic. (2) 


Indeed, it is owing chiefly to the caste system, which, at 
least at the early stages of its history, was absolutely necessary 
not only to the preservation of the purity of Aryan blood, but 
also to the very existence of the Aryan Colony itself, surrounded 
as it was by a large hostile native population, perpetually making 
war upon its continually thinning ranks that the Hindus have 
succeeded so well in maintaining their national vitality and 
individuality to thisday, “while the Assyrians, Egvptians, 
Phenicians, Persians, Greeks, Romans and all other contemporary 
nations of ours have vanished from the world’s stage (3).” 


The institution of caste, the juridical importance of which 
from the peculiar standpoint of the Indo-Aryan Penal Codes (4), has 





(1) See also Dr. Hunter’s “ History of the Indian people” 
(2: Some such anthropomorphis imagery was doubtless, present to the 
mind of our legislator~Manus—-“in whioh the Priest whose lips are to keep 
knowledge, would naturally spring from the head; the olass which is to bear 
the sword from thearm ; the mercantile and-agricultural body, who are the 
strength of the community from the loins; and the servile classes from the® 
Jeet of the Creator” —Rev. George Trevor's “India.” p. 39. CE Cor. xii, 12—80, 

(3) Vide the Dharma-Maha-Mandald’s scheme for a Hindu University, 

(4) See Infra. K 

N. B.—As regards the civil portion of the Code of Manu the rates of interest 
are curiously enough, made to vary with the caste of the borrower, e.g. when there 
is no pledge, two per cent. per month is to be taken from a Brahmin; three 
percent. from a Kshatriya ; 4 per cent. from a Vaicya and no less than five 
per cent. per month from a Sudra ; Manu (viii-142), again Manu (viii-24) directs 
the King to inspect all the affairs of the parties in the order of the castes” begin. 
ning with the Brahmin Further, wherea man of a higher oaste marries a woman of 
a lower caste, the distribution of assets among the sons of such union is by refer- 
ence to the castes of their respective mothers. “ Let the sons of the Brahmain 
wife,” it is thus ordained by Manu, ‘take three shares of the estate; the son of 
the Kshatriya, two; the son of the Vaicya, a share and half and the son of the 
Sudra may take one share,” 


N. B,—The terms Sapinda, Sakulya and Samanodaka are highly suggestive 
of eagtes 
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been overlooked by writers upon Hindu Law, is, in the words of 
the Abbe: Dubois, “ the chef-d-euvre, the happiest effort of Hindu 
legislation ” for, “it was simply and solely due to the distribution 
of the people into castes that India did not lapse into a state of 
barbarism and that she preserved and perfected the arts and sciences 
of civilisation whilst most other countries of the earth remained 
in a state of barbarism.” 

Thus, the far-sighted Manus, “ clothing himself with a divine 
character, established as positive law under the sanction of heaven‘ 
the classification of the people and the distribution of occupations 
(1),” in order the more effectively to prevent Satan finding mischief 
foreidle, Aryan hands to do ; for, the curse of idleness, specially 
among a people such as the enervated Hindus constitutionally 
prone to idleness, chiefly from climatic causes, would, in the absence 
of a system of compulsory labour of this kind, so to speak, take 
away all incentive to exertion, and, therefore, self-improvement 
on the one hand, and, on the other, give freest scope to their 
primeval passions to assert themselves, reducing them to the 
condition of the “no caste” Pariahs in the end. Hence the 
Aryan legislator “ combined in an unmistakable manner those two 
foundations of orderly Government—Religion and Politics (2) ;” 
for, should, from the weakness of executive authority, the arm 
of the law be not long enough to reach out to all, yet the 
superstitions of such a primitive people could at ‘least be so 
worked upon by the Priest-hood as to enable the latter indirectly 
to enforce the sanctions of positive law through the sanctions of 
religion. 

“ The attempt of the Hindu system”, it may be observed in 
passing, ‘to treat and maintain a military caste of divine right, 
apart from the bulk of the population, only deprived the latter of 
their proper interest in the governance and defence of the state, 
while the Kshatriyas themselves isolated from the general 
sympathy would naturally come into collision with the Brahmins 
antl be worsted by their superior intelligence and popularity (3).” 

Again, economically speaking, “the institution of caste is 
ill-suited to large scale production in which minute sub-division 
of labour is essential and which requires the supply of any kind 
of labour to immediately respond to the demand for it ®© * * 
where birth determines the whole course of a man’s occupation, 
his capacities may not be put to the best use and each profession 








(1) Mill on “The laws of the Hindus.” 
(2) Zoid. 
(8) George Trevor's “ India” [1862] p. 38. Š 
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may have to tolerate many persons who are incompetent: or 
useless but who may perhaps do better in some other (1).” 

“No one has a right to fix a boundary to the march of å 
nation,” said Parnell. “No one has a right to say to his 
country—Zhus far shalt thou go and no further.” Neither has 
any Legislator any right to impose limitations on freedom of 
thought, conscience and action specially in the matter of choice of 
occupation and say to a caste or individuals of a caste—' Thus 
far shalt thou go and no further ;—and yet that is one of the 
commandments of Manu to each order and caste of Hindus. 

“ The best of every man's performance here 
Ts to discharge the duties of his sphere” (2)—thus forth went the fat 
of our Law-giver ; and Aryan Princes of old—e.g. Rama beheading 
the Cudra Sumbhuka for the violation of the injunction(*),—vied 
with one another in seeing to its vigorous enforcement, thereby 
erecting each particular occupation into a sort of monopoly for 
each particular caste without the bugbear of competition—except l 
among the members of each caste-gild concerned—to disturb poli- 
tical tranquility. Nevertheless, when all is said, the Hindus ander 
the system of Manus, split up as they are into countless unsym- 
pathising castes and sub-castes, have, for centuries, remained 
stationary, and cannot, even in this age of progress, taste 
of progress— 

“ Like fabled Tantalus condemned to hear, 
The precious stream still purling in his ear, 
Lip-deep in what he longs for, and yet curst, 
With prohibition and perpetual thirst.” 

u There has been,” observes the author of “ Ancient Law,” 
Sir H. S. Maine, ‘ material civilisation, but, instead of the civili- 
sation expanding the law, the law has limited the civilisation.” 
(e.g. the recent Benares caste case). ' : 

This, however, by the way. 

Now, out of the four (3) primary (“ mula”) castes of Manus 

(1) “Indian Economics” (MacMillan & Co.) 

(2) Cowper. 

* Kalidas’s Raghu-vansha XV—50-51 Pretanamanvayd ragiiasa kilachasta- 
dhuma. Atmanam, Camvkam nama Ondram surapadarthinam. Tapasyanadhi- 


karityat Prajânâm tamadhavaham, Cérsachhedyam Parichidya aviyanta 


Castramadade 

(3) “ There is no fifth caste pure.” Manu X4. 

In the present age of civilisation the so-called Sumkara castes are in their 
turn tending towards mergence in the four original castes and each man is 
trying to trace his descent from the earliest Brahmana, Kshatriya, Vaicya 
or Cudra forefather. It is probable that in course of time the entire Hindn 
population of India will be absorbed in the four original castes for whom alone 
duties &c. were prescribed by Shastras—The Bengal Asiatic Society’s Journal, 
"Yol Lxxi Part I, No. 2.1902, p. 173. 
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has sprung up=-and the process is still going on under our very 
eyes—by social degradation, mixture of castes, conversion of 
eforeigners and aborigines (originally by the Vratya-Stoma) and 
multiplication of occupations (1)—an infinity of ‘secondary castes, Multiplication of | 
gt rather sub-castes, each caste grown or growing into a nation oaste endangering 
and each sub-caste, into a caste—with a tendency, under the Teacting upon law 
, , É g by divèrgencies of 
operation of the same causes, of further ramification into sub- practice or oustom 
caste, caste and nation ad infinitum—yet all gathered up under 
the mother-wings of Hinduism ; like unto the majestic Bunyan 
. throwing out, on all sides, shoot after shoot, each striking root 
into the soil and growing into a separate tree—with a similar 
tendency to multiply itself—but all united to the same parent 
trunk by bonds of natural piety. 

Such, in brief, is the caste system, as—later developments 
apart—elaborated and perfected by the master-mind of Manus . a0 Gs 
and the penal laws of the Indo-Aryans were framed with spectal 
‘reference to each of the four castes, punishments, as a rule, diminish- 
ing in proportion to the superiority of castes. 

“ From the:classification of the people, and the privileges The relation of law 
of the castes, we are prepared to expect, among the Hindus, to caste, 
inequalities created “by: distinctions of rank. They relate 
either to the crimes committed against persons of the different 
ranks, or the crimes committed by them.” (2) 

For instance, “ A Brahman should be fined fifty Panas, if he Illustrations, 
has thrown insult on a Kshaériya, but the fine should bera Zalf of fifty tae 
if on a Vazcya and twelve only if on a}Cudra.”\(3) (Manu viii 268.) member of a superior 

- “A Kshatriya, who reviles a Brahman, ought to be fined one ° Interior capta: 
hundred Panas ; a Vatçya one hundred and fifty or, (if the crime 
be an aggravated one), two hundred; but a Cudra ought to 
receive corporal punishment (e. g. flogging, mutilation, amputation 

, and even death, the difference in the degree and nature of the 
punishment in his case depending on the enormity of the crime.) 
Manu viii 267. i 





(1) For instance, “in one part of India, marriage is prohibited between those Gaste divisions re- 
fishing tribes, whicb, in making their nets, lay their meshes from right to left acting upon the law 
and those which lay them from left to right: A certain class of milkmen have of marriage, 
turned-out of their caste those of their tribe who make butter without having 
first boiled the milk and give their daughters to wife only to those who 
make the butter in the same way as they themselves do. , 

. In Cuttuck, the most southern part of Bengal, the potters who turn their 
wheel sitting down, and who make’small pots may not intermarry with those 
who turn the wheel standing and who make large pots.’—‘“Indisches Leben 
in Westermann’s “ Monatashefte” Vol. LXVIII, April, 1890, p. 107. ° 
. ` (2) Mill on “The Laws of the Hindus” Bk. II Chan. iv. p. 180. : 
(3) Gautama xii. 18, however, says that the Brahman pays nothing for 


“insulting a Cudra, . . z : ; Bigs x. 
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“WI one of the twice-born, abuses a man of like caste, hé 
should be fined twelye panas, but for ribaldry not to be uttered, 

even that should be doubled.” . 
eee declan As regards mutual abuse by two people of different castes 
` ; towards each other the rule of punishment is laid down thus 
“The fine to be imposed by a wise King on a Brahman and 
Kshatrya (for mutual insults) is the first (7. e. the lowest 250 
panas, in the case of the Brae; and the medium fine (500 

panas) in the case of the Kshatriya.” (Manu viii 276.) 

“Exactly thus and in accordance with the caste of each 
should be the application of punishment in the case of a Vazgya 
and Cudra except the cutting of the tongue (because the mutual 
abuse softens the offence): this is a fixed rule of punishment. 
(Manu viii 277.) 

(b) Adultery and Again, in the case of adultery, the punishment equally varies 
Gh Reson antes as arule, with the respective castes of the guilty parties ; the higher 
ence to the caste of the caste of the adu/tress, the greater the punishment of the adulterer 

A tt and the higher the caste of the latter, the lighter his punishment, 

- woman.. - - Thus Narada (iii 510) broadly states the law: ; 

“ For adultery committed (i) with a woman of like caste, the 
highest amercement should be inflicted ; if it has been committed 
(ii) with a person of any inferior caste, the middling amercement ; 
for adultery (iti) with a person of any mupegor icaste, capital 


ss punishment.” 
(e) Larceny which Again, caste is taken into consideration in awarding punish- 
from its peculiarly : 5 : ; 
degrading character ment for theft or larceny, but here the punishment increases, 
ae eae the ess instead of diminishing, with the superiority of the offender’s caste. 
of the higher than in “The fine of a Cådra for theft shall be eight-fold ; that of a 
that of the lower 
castes so far ag  22G74, sixteen-fold ; that of a Kshatriya, two and Tiga y 
money penalty goes, (Manu VIII, 337). 
“ That of a Brahman four and sixty-fold ; or å hundred- fold 
Complete, or even twice four and sixty-fold ; each of them knowing ` 
the nature of the offence” + (Manu VIII, 338). a 
~- -The rationale of this exception in the case of larceny—thè- 
ee of punishment ascending with the caste—is partially 
stated by Gautama XII, 17 to be this: * If a learned man 
offends, the punishment should be very much increased,” the 
offence of theft in particular being one, which has, in all ages and 
countries, been regarded as evidence of a most depraved mind, 
° and in theocratic India specially so in a Brahmin thief (1). 
_- “Among the Hindus,” then, as a rule, “ whatever be the 
crimg committed, if it is by a Brahman, the punishment i is in 
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general comparatively slight ; if by a man of the military class, 
it is more severe ; if by a man of the mercantile and agricultural 
elass, it is still increased ; if by a Cudra, it is violent and cruel (2). 

The above illustrations, and others which might be multiplied 
without number, go to show the important part played by caste 
in the history of Indo-Aryan Penal Furisprudence. 





§ 4.—CONNECTION OF LAW WITH THEOLOGY AND METAPHYSICS 
IN THE INDO-ARYAN SYSTEM. 


Whatever the Midas of the Fable touched turned, it is said, 
to, gold; and, as a necessary sequel and corollary to his scheme 
of theocratic polity under a sort of Metaphysical Ring(3) our great 
Brahmanical Midas—Manus—imparted a highly religious and 
even philosophical colouring to, and moulded on to his own 
peculiar ideals everything he handled—zy fact he erected 
Metaphysics into Furisprudence—witness his theory of Crime 
and Punishment. 

Manus treats every serious violation of Dharmam (sacred 
law) as an offence at once against State, Law, and Religion. Or 
as Zimmer(4) puts it, “ Dharmam decrees the fixed order of 
Heaven and Earth; Afas, the violation of Dharmamy, offence 
against gods and men; and Rna, sin, are synonymous in a 


` (religio)-social, a criminal and a private-property sense.” 


Therefore, whatever is not in strict ‘conformity to the 
Dharma-shastra (Holy Writ) is Adharma, a lapse or falling away 
from Dharma—Dharma being etymologically derived from the 
root Dhri, “to hold,” because whatever the Dharma-shastra 
“holds,” that is,‘includes within its four corners, be it theogony, 


‘cosmogony, or law, is alike Dharma and as such, entitled to like 


veneration. Hence every offence against Dharma in this 


comprehensive sense is an offence, in varying degrees, against 


- ee 

(1) Thefts, under certain circumstances and, sometimes, it seems, asin the 
legend of the Brahmin brothers, Sankhya and Likhita, in the Mahabharata, 
without reference to caste were punished on the principle of something like 
Retaliation. Thus Manu (VIIT, 834) lays down: “ With whatever limb a 
thief commits the offence by any means in this world as if he break a wall with 
his hand or his foot, even that limb shall the King amputate for the 


(2) Mill on “ The laws of the Hindua.” 

(3) O. f. Manu, VII, 3—4. 

“Since this world, on being destitute -of a king, quaked on. all sides, 
-therefore the Lord created a King, for the maintenance of this system, loco- 


motive and stationary, forming him of eternal particles drawn from the ` 


` «substance of Indra, Pavana, Yama, Sûrya, of Agni and Varuna, of Chandra 


and Curéra.” 


(4) “ Altindisches Leben ” (1879) p, 60. - : Es 
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State, Law. and Religion at the same time, and is accordingly 
treated, as a rule, if the triple character of— f > 
Firstly, a*breach of religious duty, that is, in other words, 
a contempt for the gods because the Aryan laws (as, indeed, all 
ancient laws) are divine (1), i2 a gift of the gods, from which it 
were impiety to depart. 
“ Every law,” says Demosthenes (2), is a gift of God.” 
Secondly, a breach of religio-soctal duty—using that expres- 
sion in the wide sense of the Dharma-shédstra so as to cover the 
sacred Varna-Dharma as well—because the members of the same 
theocratic organisation or Sta?e are enjoined to mutually respect , 
the special caste privileges and orders of life as ordained by 
Manus, each caste or varna living in amity and good fellowship 
with the others in accordance with its own established customs (3) 
with a view to the general advancement of Dharma (4) throughout 
the Indo-Aryan community. _ 7 SEREEN 
Thirdly and lastly, a breach of religio-socto-political duty, 
that is, of “ positive” law as ordained by Brahma and enforced by 
his vicar on earth: in other words, of the King’s peace, as it is 
called in Engish criminal law, because the King, himself clothed 
with a divine character, is the vicegerent of divinity (3) on earth to 
preserve peace and see to the enforcement of the law of the 
Dharma-shdstra in the most comprehensive sense of Sin, Crime, 
civil law, and Varna—Dharma—e. g., the Rama-Samvika legend 
in the Ramayana (Raghuvansa xv. 50- 51). % 
In consonance, with this theory of Crime, the theory of 
punishment is sought to fit in with it. Accordingly, . punishments 
are like, Caesar’s Gaul, divided into three parts: ze 
Firstly, the penalty for the breach of religious duty, that is, 
for the contumely to the gods involved, as might be expected, in 
every serious transgession of Dharma, such as attaches to the 
commission of a sin, expiable only, if at all, (i) by ceremonial 
Repentance (Prayaschitta) ; (ii) by Sacrifices (Yagfa) ; or, in trifing 








(1) Manu I. 58: “He (Brabma) having enacted this Code of laws, himself 
taught it fully to me (Manu’, in the beginning, &e.” E 
(2) Adv. Aristogeit I (p. 774). PE 
(3) Manu I. 87. “For the sake of preserving this universe, the Being 
supremely glorious, allotted separate duties to those who sprang respectively 
from his mouth, his arm, his thigh, and bis foot.” : 
(4) Apastamba I. 7-20. 
1. “A man shall not fulfil his sacred duties merely in order to acquire 
- these wordly objects as fame, gain, and honour.” 7 s i 
3. “Wordly benefits are produced as accessories to the fulfilment of the ~ 
law, just as in the case of a mango tree which is planted in ofder to obtain - 
rujt, shade and fragrance are accessory advantages,” DTNA A 
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gies (iii) by Purification, or Ceremonial Cleansing (Sudhi) (4) $ 
and, in “more serious” ones, (iv) even iby Sacrificial Death (5) 
and (v) Penal Re-birth' 6)—by the one or other, Singly or combinedly 
as the case may be—and, indeed, in not a few instances is the 
graver commuted to the lesser punishment by the sacerdotal 
class, not exactly, as in Mediæval Papal Rome, in the interests of 
their own order, but in deference, it seems to me, to the dicta 
‘of the later and more advanced generation of Rishis (sages.) 
Indeed, the distinction between Sin and Crime, between an 
offence against some god and an offence against the state, which 
lies dt the root of all legal development, was not apprehended at 


” aa early stage in the history of law (7). For example, perjury, 


in so far as it consists in invoking a divine being to attest a 
falsehood is a s¢z punishable by the priesthood and in so far as it 
‘consists in perveting the course of justice is a crzme punishable 
by the state but to the minds of our primitive ancestors such a 
-line of demarcation, by metes and bounds as it were, between 
‘Sin and Crime would have appeared to be a distinction without a 
"difference, "It was the business of the gods,” said Tacitus, “to 
punish those that despise them ”—only ‘in primitive times, the 
‘punishment would be inflicted by the hands of the’ priest—as it 
“was in theocratic India by the Brahman, because the latter 
“exists „for the sake of Dharma” (Manu [98-99) and is, 
‘therefore, called “the root of Dharma” (Ibid XI84.)i" It seems, ” 
observes J. A. Nelson “that in the Fetish age to which that 
work (the Institutes of Manu) belongs, expiations were believed 
“to* be necessary to avoid evil consequences of Sins and Crimes ; 





4. “But, if wordly advantages are not produced then at least the sacred 
duties have been Fulfilled ”— Bülher. 
13) Manu vii, 8 “The King is a powerful Divinity in man’s form.” 
"The Ruler of this universe created a King” says Manu (vii 7) for the 
maintenance of this system, both religious and civil” —(Jones), 


ca 


e, . ` Again, “ The King is the Kingof Criminal Justice”—(Lbid 7.) 


agate ARTAN | 
agat gaaat Use Ta: N 
afna wiag The Arthasastra of Kautilya. 
Na The purifications were specially such as partook of a religious. character 
ch as :— 

(a) Living on impure food. 
x ,. (2) Non-observance of prescribed fasts and abstinences. 

“{e) -Oo-habitation with the wife during forbidden days of each month. 
,. (d) Offering food to an out-caste. 
= (e) Neglect of the twilight devotions accompanied with 
t oblations. 
+." (f\Non-observance of the commemorative sacrifice (Craddha) each year at 
“the death anniversary of the parents. 
‘N-(g) Reading of obscène or harmful books (for the. Brahmins ) _ 


(kh) Attitudes or postures g contrar: to degene and, fightin iù n 0! 
. before children, y J» 8 g. ape o OF 
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and it was left to the sinner or criminal himself. to obviate fhe 

inconvenience of such consequences. But the Dsarma-Shastra 
of a latter and moré advanced age “directs” for the most pars i` | 
that the expiatlon—or punishment substituted for it—should be i T 
- enforced ; and this is declared to be the duty of the King, ** *j \ 

Nature and degree i è ; : 
of penance detere It may have been the duty of the King to punish but did he 
mind by Se cans doit? In quite recent times bulky works on Pråyaschitta | 
*  (expiation) have been compiled without the slightest allusion to | 
the state ; and probably the state has rarely punished criminals 
in-the interests of justice.” 


_ As illustrated from ee ` ; 
Še diferent degrees Again, even in the matter of penances, the caste of the 


penance foradultry sinner determined the nature and degree of his penance, the 
specially as regards ,. P . wane 
the adultress, if of difference in the penance depending, as a rule, on the difference 
ee in the caste. The question of what this penance would be, must | 
be answered according to the offender’s caste. In the case of 
adultery, for instance, the caste of the adulterer was taken into 
account along with that of the adultress for the imposing of a 
heavier or a lighter penance as the case required, for the higher the ' 
status of the woman the more severe the penance for the guilty pair. : 
Thus a Brahmani must perform one Krcchra (1) or simple 
Prajdpati penance and one Chandrdyand (2) or “ lunar” or rather. 
‘t moon-course ” penance as it is called for adultery with a: 
Kshatriya ; one Krechra and two Chandrdyands for adultery 
with a Vaigya; and one Krechra and three Chandrdyanas for ' 
adultery with Cidra. 
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` (i) Finally indifference in however a small degree to one’s dignity or to | 
jf that of others and negleot of religious duties, 
fe (5) C. f. Goutama (I. 9. 25—12). 

“Such a sinner (anon-Brabma-killer of a Brahman) may tear from his body? 
and make the priest offer as a burnt offering his hair, skin, flesh and the rest 
and then throw himself into the fire.” (Biilher.) à a 

(6) That is, by successive purgations of the soul in various states of existence 
till al) taint of sin is removed. 
© Simple Prajapatya (7) Burnell’s Introduction to the Samavidhana-brah-mana. 1 
penance. (1) Simple penance Prâjapatya penance), 7. ¢,,a 12-day penance (eof. 
Additional Praja- App. J, 27, 7) a8 distinguished from an Ati-krechra or extra-penance, -(v, f. 
patya penance, Vas XXIV, 1 /7.). 





Moon course penance ‘,(2) So called, because the penance continues the course of the moon. (o. Fe i 
“ Ant-Bhaped Mid- Vas XIII, 45). i | 
dle” The ‘ moon course’ i i s i 

7 penance is of two kinds, namely, (a) the Ant-Shaped 
“Barly “Shaped Mid- Miädje” because in performing it at the middle of the penance one eats least; | 


and (b) the “ Barley-Shaped Middle” because, beginning the fast with 
e i the bright half of the moon, one gradually increases one’s food till the 15th 


day. (the middle) and then diminishes it in the same way so that the Jood eaten. 
is the least at the ewtremities. 


°- g C {Burnell and Hopkin’s The Ordinances of Manu). 


